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BouTHWoBTH  V.  Adaus  and  others. 

(OirouitCkntrt,  E,  D,  Wuccnnn.    October  18, 1880.) 

1.  JuRiBDiCTioR— WiUiS— Rbmoyai.  Aot  OF  ISTS.—Bj  the  law  of  Wis- 
consin, at  the  time  this  action  was  begun,  jurisdiction  to  establish 
lost  wills  was  vested  in  the  circuit  courts  of  the  state  and  not  in  the 
probate  courts.  In  an  action  brought  in  the  state  court  by  an  alleged 
legatee  under  a  lost  will,  against  the  sole  heir  at  law,  to  establish  tbe 
will,  and  removei  to  the  federal  court  under  the  remoyal  act  of  1876, 
the  parties  being  citizens  of  different  states,  hdd^  that  although  the 
federal  court  might  not  have  jurisdiction  of  such  an  action,  if  origi- 
nally brought  in  that  court,  the  case  was  removable  under  the  act,  and 
that,  after  it  was  transferred  to  the  federal  ooort,  that  court  had  Juris- 
diction  of  the  same. 
•     See  Oaineg  v.  Fuentes  itaL2  Otto,  10. 

Mr.  Cassoday  and  Mr  Paige,  for  complainant. 

Mr.  Weeks  and  Mr.  Lillibridge,  for  defendant. 

Dtbb,  D.  J.  This  is  an  action  originally  brought  in  the 
state  court  to  establish  an  alleged  lost  will  of  Bichard  De 
Forest,  deceased,  and  removed  to  this  court  at  the  instance 

of  the  defendant.     The  complainant  is  a  citizen  of  the  state 
v.4>no.l — 1 
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of  Iowa,  and  claims  to  be  a  legatee  under  the  alleged  will. 
The  defendant  Jane  N.  Adams  is  a  citizen  of  the  state  of 
,.,  .^  Miehigas^in^  the  sole  heir  at  law  of  De  Forest.  The  estate 
'•/•.•'  of •  deceasdd'^W  situated  in  this  state,  and  was  being  admin- 
: :  ;*  :*lQ!l5W$|:up3i'ia^iiie  probate  court  of  Walworth  county,  as  the 
••  '*  •  •'fisfate'of  an  intestate,  when  this  action  was  brought.  The 
administrator  is  a  party  to  the  action  with  the  heir  at  law, 
but  the  controversy  is  between  complainant  and  the  defendant 
Jane  N.  Adams.  As  the  pleadings  in  the  action  originally 
conformed  to  the  practice  under  the  State  Code,  and  as  the 
suit  is  one  in  equity,  after  the  removal  of  the  cause  to  this 
court  the  pleadings  were  reframed  so  as  to  conform  to  the 
requirements  of  the  practice  in  chancery ;  and  the  prayer  of 
the  bill  is  ''that  proof  be  taken  of  the  execution  and  validity 
of  the  said  last  will  and  testament ;  *  *  *  and  that  the 
said  will  be  established  and  adjudged  as  the  last  will  and 
testament  of  the  said  Richard  De  Forest."  Issue  was  joined 
by  answer  duly  filed,  and  the  case  has  proceeded  here  to  the 
extent  of  taking  the  testimony.  A  motion  is  now  made  by 
complainant  to  remand  the  case  to  the  state  court. 

The  general  ground  of  the  motion  is  that  this  court  has  not 
jurisdiction  of  the  subject-matter  of  the  action.  And  in  sup- 
port of  the  motion  it  is  urged  that  the  purpose  of  the  action 
is  to  obtain  probate  of  a  lost  will;  that  the  federal  court,  like 
the  court  of  chancery  of  England,  has  not  and  never  had 
jurisdiction  of  the  probate  of  wills,  that  jurisdiction  being 
vested  exclusively  in  the  courts  of  the  state,  upon  which  is 
devolved,  by  statute,  the  administration  of  estates;  that  a  pro- 
ceeding to  probate  a  will  is  in  the  nature  of  a  proceeding  in 
rem,  not  necessarily  involving  a  controversy  between  parties, 
and  that  therefore  the  present  action  is  not  a  "suit  of  a  civil 
nature  at  law  or  in  equity, "  nor  a  "controversy  between  citizens 
of  different  states,"  within  the  meaning  of  section  2,  art.  3^- 
of  the  constitution,  nor  of  the  removal  act  of  March  3,  1875, 
under  which  the  cause  was  removed  to  this  court.  It  has 
been  held  by  the  supreme  court  that  the  federal  courts  have 
no  probate  jurisdiction.  This  has  been  directly  or  incident- 
ally declared  in  cases  where  an  attempt  was  made  to  compel 
payment  of  a  bequest  under  a  will  not  admitted  to  probate. 
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or  to  set  aside  a  will  for  fraud  or  imposition,  or  to  set  aside  the 
probate  thereof  on  the  ground  of  mistake,  fraud,  or  forgery. 
And  in  one  of  the  cases  it  was  said,  that  whatever  the  cause 
of  the  establishment  of  the  doctrine  that  a  bill  in  equity 
will  not  lie  to  set  aside  a  will  or  its  probate,  "there  is 
ample  reason  for  its  maintenance  in  this  country,  from  the 
full  jurisdiction  over  the  subject  of  wills  vested  in  the  probate 
courts,  and  the  revisory  power  over  their  adjudications' in  the 
appellate  courts."  The  cases  in  which  the  question  in  its 
different  phases  has  arisen  or  been  discused,  are  Armstrong 
V.  Lear  Adrn'r,  etc.,  12  Wheat.  169;  Tarver  v.  Tarver,  9 
Pet.  174;  Gaines  v.  Chew^  2  How.  619;  Fouvergne  et  al.  v. 
New  Orleans  et  al.  18  How.  470;  Gaines  v.  New  Orleans,  6 
Wall.  642,  703;  Case  of  BrodericVs  WiU,  21  Wall.  503;  and 
Gaines  v.  Fuentes  et  al.  92  U.  S.  10,  With  the  exception  of 
the  case  last  cited,  all  of  these  were  cases  originally  brought 
in  the  federal  courts,  thus  presenting  the  question  of  original 
jurisdiction  of  those  courts  to  entertain  bills  of  the  nature 
before  indicated.  But  that  is  hardly  the  question  here  pre- 
sented. For,  even  if  the  present  bill  could  not  have  been  filed 
as  an  original  proceeding  in  this  court,  the  question  is  whether 
this  was  not,  when  pending  in  the  state  court,  a  suit  in  equity 
in  which  there  was  a  controversy  between  citizens  of  different 
states,  and  whether,  after  removal  of  the  same  under  and 
pursuant  to  the  removal  act  of  1875,  this  court  was  not  then 
invented  with  jurisdiction  of  the  cause. 

As  appears  from  several  of  the  cases  cited,  the  denial  of 
general  equity  jurisdiction  to  entertain  causes  involving  the 
probate  of  wills  is  made  to  rest  largely  upon  the  fact  that 
such  jurisdiction  is  exclusively  vested  in  the  probate  courts, 
and  in  some  of  the  cases,  as  in  that  of  BrodericWs  Will,  this 
point  is  enforced  by  reference  to  state  statutes  which  lodge  such 
jurisdiction  in  the  probate  courts.  It  was,  however,  a  peculiar- 
ity of  the  law  of  Wisconsin,  when  this  action  was  commenced, 
that  by  statute  jurisdiction  to  establish  a  lost  will  was  vested 
in  the  circuit  courts  of  the  state,  and,  by  implication,  the 
probate  courts,  in  that  particular  class  of  cases,  had  not  juris- 
diction. The  statute  provided  that  "whenever  any  will  of 
real  or  personal  estate  shall  be  lost,  or  destroyed  by  accident 
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or  design,  the  circuit  court  shall  have  the  same  power  to  take 
proof  of  the  execution  and  validity  of  such  will,  and  to 
establish  the  same,  as  in  the  case  of  lost  deeds  ;**  and  no  stat- 
ute at  that  time  conferred  such  power  upon  the  probate  court. 
The  complainant  was,  therefore,  compelled  to  institute  her 
proceeding  to  establish  the  alleged  lost  will  in  the  circuit 
court  of  the  state,  and  from  that  court  all  causes  may  be 
removed  to  this  court  which  are  made  removable  by  the  acts 
of  congress. 

Now  it  is  true  that  the  ordinary  statutory  proceeding  to 
probate  a  will  to  some  extent  partakes  of  the  nature  of  a  pro- 
ceeding in  rem,  because  all  parties  interested  are  cited  to 
appear,  and  because  it  does  not  of  necessity  involve  a  contro- 
versy between  the  parties.  But,  in  the  case  at  bar,  a  legatee 
under  the  alleged  will  is  seeking,  by  action  against  the  sole 
heir  at  law,  to  establish  the  will.  The  proceeding  is  in  form 
and  substance  a  suit.  There  is  an  issue  between  the  two 
parties  involving  the  execution,  existence,  and  validity  of  the 
supposed  will;  the  one  party  contending  for  her  rights  as  a 
legatee,  and  the  other  for  her  rights  as  the  only  heir  at  law. 
Of  necessity  the  controversy  had  to  assume  the  usual  form 
of  a  suit  between  hostile  parties  in  the  state  court,  and,  as 
the  probate  court  had  not  jurisdiction  of  the  subject-matter, 
the  proceeding  was  necessarily  instituted  in  a  court  of  general 
jurisdiction  in  the  state,  where  the  statute  lodged  jurisdic- 
tion to  establish  lost  wills  ''as  in  the  case  of  lost  deeds."  Now 
was  not  this,  when  it  was  pending  in  the  state  court,  a  suit 
of  a  civil  nature,  in  equity,  in  which  there  was  a  controversy 
between  citizens  of  different  states,  (and  that  the  matter  in 
dispute  exceeds,  exclusive  of  costs,  the  sum  of  $500  is  not 
questioned,)  within  the  meaning  of  the  removal  act  of  1875? 
That  statute  provides  "that  any  suit  of  a  civil  nature,  at  law 
or  in  equity,  now  pending  or  hereafter  brought  in  any  state 
court,  where  the  matter  in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  $500,  *  *  ♦  in  which  there  shall 
be  a  controversy  between  citizens  of  diflferent  states,"  may 
be  removed  by  either  party  into  the  circuit  court  of  the 
United  States  for  the  proper  district.  In  view  of  the  char- 
acter and  necessary  form  of  the  present  action,  and  of  the 
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fact  that  it  is  a  proceeding  of  which  the  probate  oottrts  of  the 
state  had  not  jurisdiction,  the  jurisdiction  to  entertain  it  being 
by  state  statute  vested  in  the  circuit  courts  of  the  state,  and  in 
view  of  the  broad  language  of  the  removal  act  of  1875, 1  am 
unable  to  perceive  why  this  is  not  a  "suit"  in  which  there 
is  ''a  controversy  between  citizens  of  diJBPerent  states"  within 
the  meaning  of  that  act.*  And  this  conclusion,  it  seems  to 
me,  is  strongly  supported  by  the  language  of  Justice  Field  in 
the  opinion  delivered  by  him  in  Oaines  v.  Fuenteiet  aZ.,  twpra. 
It  is  true  that  was  in  form  a  suit  brought  to  annul  a  wiU,  as 
a  muniment  of  title,  to  restrain  the  enforcement  of  a  decree 
admitting  it  to  probate ;  but,  as  said  by  Justice  Bradley  in  his 
dissenting  opinion,  it  was  a  proceeding  not  merely  to  set 
aside  the  will  so  far  as  it  affected  the  defendants  in  error. 
Its  real  object  was  to  revoke  the  probate  of  a  will,  and  as  the 
case  was  originally  commenced  in  the  state  court  of  Louisiana, 
and  as  the  question  was  whether  it  could  be  transferred  to 
the  federal  court,  there  does  not  seem  to  be  a  very  substan- 
tial distinctioQ  upon  principle  between  that  case  and  the  cne 
at  bar.  The  removal  in  that  case  was  attempted  to  be  made 
under  the  act  of  congress  of  March  2,  1867,  which  author- 
izes removals  on  the  ground  of  prejudice  and  local  influence. 
And  even  that  act.  Justice  Field,  speaking  for  the  majority  of 
the  court,  says,  "covered  every  possible  case  involving  contro- 
versies between  citizens  of  the  state  where  the  suit  was  brought 
and  citizens  of  other  states,  if  the  matter  in  dispute,  exclusive 
of  costs,  exceeded  the  sum  of  $500.  It  mattered  not  whether 
the  suit  was  brought  in  a  state  court  of  limited  or  general 
jurisdiction.  The  only  test  was,  did  it  involve  a  controversy 
betweeen  citizens  of  the  state  and  citizens  of  other  states, 
and  did  the  matter  in  dispute  exceed  a  specified  amount? 
And  a  controversy  was  involved,  in  the  sense  of  the  statute, 
whenever  any  property  or  claim  of  the  parties,  capable  of 
pecuniary  estimation,  was  the  subject  of  litigation,  and  was 
presented  by  the  pleadings  for  judicial  determination."  An 
examination  of  the  opinion  will  show  that  jurisdiction  was 
sustained  as  well  upon  the  provisions  of  the  act  authorizing 
the  removal  as  upon  the  point  that  the  action  was  one  to 
annul  the  will  as  a.  muniment  of  title;  for  the  court  say^ 
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further,  that  "if  the  federal  court  had.  by  no  previous  act, 
jurisdiction  to  pass  upon  and  determine  the  controversy 
existing  between  the  parties  in  the  parish  court  of  Orleans, 
it  was  invested  with  the  necessary  jurisdiction  by  this  act 
itself  as  soon  as  the  case  was  transferred.  In  authorizing 
and  requiring  the  transfer  of  cases  involving  particular  con- 
troversies ftom  a  state  court  to  a  federal  court,  the  statute 
thereby  clothed  the  latter  court  with  all  the  authority  essential 
for  the  complete  adjudication  of  the  controversies,  even  though 
it  should  be  admitted  that  that  court  could  not  have  taken 
original  cognizance  of  the  cases.  *'  And  further,  after  discuss- 
ing the  point  that  the  suit  was  one  to  annul  the  will  as  a  muni- 
ment of  title,  the  opinion  proceeds:  "But  *  *  *  it  is 
sufficient,  for  the  disposition  of  the  case,  that  the  statute  of  1867, 
in  authorizing  a  transfer  of  the  cause  to  the  federal  court,  does, 
in  our  judgment,  by  that  fact,  invest  that  court  with  all  needed 
jurisdiction  to  adjudicate  finally  and  settle  the  controversy 
involved."  With  equal  force  might  this  language  be  used  in 
considering  the  question  as  it  arises  in  the  case  at  bar  under 
the  removal  act  of  1875. 

It  is  also  observed  by  Justice  Field,  in  his  opinion,  that 
''the  limitation  of  the  original  jurisdiction  of  the  federal  court, 
and  of  the  right  of  removal  from  a  state  court,  to  a  class  of 
cases  between  citizens  of  different  states  involving  a  desig- 
nated amount,  and  brought  by  or  against  resident  citizens  of 
the  state,  was  only  a  matter  of  legislative  discretion.  The 
constitution  imposes  no  limitation  upon  the  class  of  cases 
involving  controversies  between  citizens  of  different  states  to 
which  the  judicial  power  of  the  United  States  may  be  ex- 
tended;  and  congress  may,  therefore,  lawfully  provide  for 
bringing,  at  the  option  of  either  of  the  parties,  all  such  con- 
troversies within  the  jurisdiction  of  the  federal  judiciary." 

Since  the  jurisdiction  to  establish  a  lost  will  was  vested  by 
statute  of  the  state  in  the  circuit  courts  of  the  state,  and  not 
in  the  probate  courts;  and  since  the  act  of  congress  of  1875 
authorizes  the  removal  from  the  state  circuit  court  to  the 
federal  court  of  any  suit  involving  a  specified  amount,  and 
in  which  there  is  a  controversy  between  citizens  of  different 
fitates;  and  in  view  of  the  enunciation  of  the  supreme  court 
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hearing  on  the  question  in  Oaines  v.  Fuentes, — ^I  am  of  opinion, 
that  this  cause  was  removable  under  the  act  of  1875,  and. 
that,  upon  its  transfer  under  that  act,  this  court  became 
invested  with  jurisdiction  to  determine  the  controversy  between 
the  parties. 
Motion  to  remand  overruled. 


MooNBY  V.  Agnew  and  others. 

{OirouU  Courts  D,  Colorado.    ,  1880.) 

1.  Bkmovai/— Judgment — AppEAii — Scibe  Facias — Act  of  Mabch  3, 
1875. — Process  was  served  upon,  judgment  was  recovered  against, 
and  an  appeal  was  taken  by,  two  of  several  defendants  in  an  ac- 
tion in  a  state  court.  -A  writ  in  the  nature  of  a  writ  of  scire  fa- 
cias was  subsequently  served  upon  two  other  of  the  defendants, 
while  such  appeal  was  pending,  in  order  to  make  them  parties  to 
the  Judgment  Held,  upon  the  petition  of  the  last  two  defend- . 
ants,  that  the  case  was  not  then  In  a  condition  to  be  removed  to 
the  circuit  court,  under  the  last  dause  of  section  2,  of  the  act  of 
March  8,  1876. 

Motion  to  Remand. 
,  for  plaintiff. 

—,  for  defendant. 

Hallbtt,  D.  J.  A  motion  was  made  some  days  ago  to  re- 
mand this  cause  to  the  district  court  of  Arapahoe  cdunty,  from 
whence  it  was  removed.  It  appears  that  the  action  was  brought 
against  some  20  or  more  defendants,  two  of  whom  were  served 
with  process,  and  judgment  rendered  against  them  at  the  last 
term  of  the  distriot  court  of  Arapahoe  county.  These  defend- 
ants appealed  the  cause  to  the  supreme  court  of  the  state. 
Boon  afterwards  two  other  defendants  were  served,  and  they, 
upon  certain  petitions,  removed  the  case  into  this  court.  The 
petitions  show  that  all  the  defendants,  as  well  those  against 
whom  judgment  was  rendered  as  those  making  the  applica- 
tion, and  those  who  have  not  been  served  in  the  cause,  are 
residents  of  other  states, — ^that  is,  not  residents  of  Colorado, — 
and  the  plaintiff  is  a  resident  or  citizen  of  this  state,  so  that^ 


Digitized  by  VjOOQIC 


6  FEDERAL  BEPOBTBB. 

as  to  the  citizenship  of  the  parties,  the  plaintiff  is  a  citizen 
of  this  statCi  and  the  defendants  are  citizens  of  other  states, 
and  upon  that  it  would  seem  to  be  a  controversj  between 
citizens  of  different  states,  all  of  the  defendants  differing  in 
their  citizenship  from  the  plaintiff;  and  it  would  seem,  also, 
that  the  application  for  removal  to  this  court  is  made  under 
the  last  clause  of  section  2  of  the  act  of  1875.  That  clause 
is  that,  in  any  suit  mentioned  in  the  section,  if  there  shall  be 
a  controversy  which  is  wholly  between  citizens  of  different 
states,  that  can  be  fully  determined  as  between  them,  then 
one  or  more  of  the  plaintiffs  or  defendants  actually  interested 
in  such  controversy  may  remove  the  cause  to  the  circuit 
court;  that  is,  all  the  defendants  being  citizens  of  states  other 
than  that  of  which  the  plaintiff  is  a  citizen,  the  application 
may  be  made  by  one  or  more  of  them;  and  upon  such  appli- 
cation, if  the  cause  is  in  condition  to  be  removed,  the  removal 
may  be  had  without  the  concurrence  of  others  of  the  defend- 
ants. 

But  there  seems  to  be  a  difficulty  as  to  the  condition  of 
the  case.  As  stated  before,  judgment  has  been  rendered  as 
to  two  of  the  defendants,  and  they  have  taken  an  appeal  to 
the  supreme  court  of  the  state.  As  to  them,  the  cause  is  not 
in  a  condition  for  removal,  because  it  has  passed  to  an  appel- 
late tribunal,  and  the  rule  is  that  the  removal  must  be  had  be- 
fore the  trial  of  the  cause.  As  to  the'  other  defendants  in  the 
cause, — those  who  have  been  served  and  made  this  application 
for  removal,  and  those  who  have  not  been  served, — the  cause 
is  in  a  condition  for  removal.  But  the  controversy  which  is 
mentioned  in  this  section  is  regarded  by  the  court  as  an  en- 
tire thing, — that  is  to  say,  the  controversy  is  between  the 
plaintiff  and  all  these  defendants, — and  it  stands  now  in  this 
attitude:  that  the  controversy  as  to  two  of  the  defendants  is 
pending  in  the  supreme  court  of  the  state,  and  as  to  the  others, 
in  the  district  court  of  the  state,  and  it  cannot  be  removed  at 
all  unless  it  be  removed  as  to  all.  We  must  have  the  whole 
of  it,  if  we  are  to  have  any;  and  because  as  to  two  of  the  de- 
fendants it  is  not  removable,  for  that  reason  it  is  not  remov- 
able as  to  any.     We  have  heretofore  held  that  in  a  cause  in 
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"which  judgment  has  been  rendered  against  some  of  the  defend- 
ants, and  no  appeal  taken  by  those  defendants  from  the  judg* 
ment,  that  as  to  those  defendants  the  controversy  is  ended; 
and,  so  far  as  it  is  still  an  existing  controversy,  standing  be* 
tween  the  plaintiff  and  those  who  still  contest  the  right  of  the 
plaintiff,  it  may  be  removed  into  this  court.  But  that  is  not 
the  position  of  this  case.  The  controversy  is  still  going  on; 
still  waged  between  the  plaintiff  and  the  defendants  against 
whom  judgment  has  been  taken,  as  well  as  against  those 
against  whom  no  judgment  has  been  taken. 

If  we  consider  further  the  attitude  ot  the  case  in  the  state 
court,  and  the  position  of  these  parties  who  have  been  brought 
in,  the  reason  for  this  conclusion  will  be  more  apparent.  This 
writ  which  has  been  issued  is  in  the  nature  of  a  writ  of  scire 
facias,  and  it  is  to  make  the  other  parties,  the  persons  served, 
parties  to  the  judgment  which  has  been  rendered  against  the 
two  defendants,  and  from  which  an  appeal  has  been  taken.  If 
it  should  result  in  the  supreme  court  of  the  state  that  this 
judgment  should  be  reversed,  there  would  be  no  ground  of 
proceeding  against  these  parties  who  are  now  served,  because 
they  are  to  be  made  parties  to  the  judgment  which  is  already 
of  record  in  the  district  court  of  the  state.  If  that  judgment 
should  be  removed  by  the  action  of  the  supreme  court  of  the 
state,  there  would  be  no  basis  for  proceeding  against  these 
defendants.  This  proceeding  stands  upon  the  theory  that 
there  is  a  judgment  in  the  district  court  of  the  state  to  which 
these  persons  are  to  be  made  parties;  and,  if  that  judgment 
should  be  reversed  or  set  aside,  there  could  be  no  proceeding 
against  them.  Of  course,  we  cannot  be  put  in  the  position 
of  having  a  suit  here  which  will  be  subject  to  the  contingency 
of  reversal  of  the  judgment  of  the  district  court  of  the  state* 

The  cause  will  be  remanded  according  to  the  motion. 
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Lf   THE    MaTTBB    of    the  PeTITIO!!    OF    THE    BaENESVILIiB    & 

MooBHEAD  Bt.  Co.,  etc. 

(DUtrM  Court,  D.  Minnesota.    October,  1880.) 

1.  Removal — JusisDionon — ^Tnac  when  Cause  can  Pbogeed. — ^In  the 
case  of  a  remoyal  the  Jurisdiction  of  the  federal  court  is  not  complete, 
80  as  to  hear  and  determine  the  cause,  before  the  day  prescribed  hy 
the  statute,  although  a  transcript  has  been  filed. 

Application  to  proceed  with  the  condemnation  of  a  rail- 
road and  the  necessary  land. 

Bigelow,  Flandrau  dt  Cla/rk  and  R,  B.  Oalusha,  for  peti- 
tioner. 

Oilman  d  Clough,  for  respondent,  the  Northern  Pacific 
Bailroad  Company. 

Nelson,  D.  J.  The  Bamesville  &  Moorhead  Bailway  Com- 
pany, organized  under  the  general  railroad  laws  of  the  state 
of  Minnesota,  commenced  proceedings  under  title  1,  c.  34, 
Toung's  Minn.  St.,  to  obtain  by  condemnation  a  crossing 
over  the  track  of  the  Northern  Pacific  road  at  or  near  Moor- 
head, in  the  county  of  Clay,  and  the  land  necessary  for  that 
purpose.  The  power  to  acquire  by  condemnation  a  crossing 
is  granted  by  chapter  80,  §  1,  Minnesota  Session  Laws  of 
1879,  and  by  section  3  the  proceedings  to  obtain  the  land 
shall  be  instituted  and  conducted  in  the  same  manner  as  other 
similar  proceedings  by  railroad  companies  under  the  General 
Statutes  above  alluded  to,  with  some  reservations,  which  are 
not  important  here. 

A  petition  stating  the  object  and  amount  of  land,  etc.,  to 
be  taken  was  filed  in  accordance  with  the  statutory  provisions 
for  the  appointment  of  three  commissioners  to  ascertain,  and 
report  on  the  compensation,  and  presented  to  the  district 
court  of  the  state  of  Minnesota  in  and  for  the  county  where 
the  land  and  crossing  are  situated,  and  proper  notice  given 
as  required.  At  the  time  of  the  hearing,  September  28,  1880, 
the  Northern  Pacific  Railroad  Company  appeared  by  counsel 
and  filed  a  petition  stating,  inter  aiiay  that  it  will  suffer  dam- 
ages to  a  greater  amount  than  $1,000 ;  that  it  is  a  company 
created  and  existing  by  virtue  of  certain  acts  of  the  congress 
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of  the  United  States,  attaching  them,  with  the  act  of  the  state 
of  Minnesota  giving  the  company  the  right  to  build  a  railroad 
across  the  state,  to  its  petition;  and  alleges  "that  it  has  a  de- 
fence arising  under  the  laws  of  the  United  States,  to-wit :  that 
it  is  a  corporation  of  the  United  States  created  and  existing 
as  aforesaid,  and  holds  its  right  of  way,  rights,  and  property 
under  the  acts  of  congress  aforesaid,  and  that  the  state  of  Min- 
nesota has  no  power  to  confer  upon  any  person  or  corporation 
the  right  to  enter  upon  the  same  or  take  the  same  in  the  man- 
ner proposed  by  the  said  proceedings ;  wherefore  your  peti- 
tioner, the  Northern  Pacific  Eailroad  Company,  prays  that 
the  said  procee'dings  be  removed* into  the  circuit  court  of  the- 
United  States  for  the  district  of  Minnesota,  and  that  this 
court  proceed  no  further  therein." 

A  bond  with  sureties  that  the  Northern  Pacific  Railroad 
Company  will  enter  in  the  United  States  circuit  court,  on  the 
first  day  of  the  next  session  thereof  hereafter  to  be  holdeh,  a 
copy  of  the  record  in  the  said  suit  and  proceeding,  etc.^ 
accompanied  the  petition,  and  was  filed. 

The  district  court  of  the  state  made  the  following  order: 
'*  Ordered  that  the  application  of  the  Northern  Bacific  Bail- 
road  Company  to  remove  the  said  proceedings  into  the  circuit 
court  of  the  United  States  for  the  district  of  Minnesota  be 
and  the  same  hereby  is  granted,  and  that  no  further  proceed- 
ings in  this  matter  be  had  in  this  court.  By  the  court. 
""October  6, 1880.  0.  P.  Stearns,  Judge." 

The  Bamesville  &  Moorhead  Bailway  Company  have  pro-  • 
cured  a  properly-certified  copy  of  the  record  in  the  state  courts 
and  filed  it  in  the  United  States  circuit  court,  October  18^ 
1880,  the  next  regular  session  of  the  court  being  on  the  second  • 
Monday  of  December,  and  on  this  copy  of  the  record  asks  the 
court  to  proceed  with  the  condemnation  of  the  crossing  and' 
'  the  necessary  land,  etc.  • 

The  Northern  Pacific  Bailroad  Company  objects  to  the  ju- 
risdiction of  the  court  to  proceed  in  the  matter  at  this  time. 
The  right  is  given  by  the  statutes  to  the  Northern  Pacific  Bail- 
road  Company,  whose  land  is  to  be  condemned  and  track 
crossed,  to  show  cause,  on  the  hearing  for  the  appointment  of 
eommissionerSi  against  granting  the  prayer  of  the  petitioti^ 
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and  any  of  the  facts  therein  contained  maybe  disproved,  and 
the  court  shall  hear  the  proofs  and  allegations  of  the  parties; 
and  if  satisfied  that  the  public  interests  require  the  crossing 
to  be  made,  and  the  lands,  etc.,  to  be  taken  are  necessary  for 
the  purpose,  it  shall  make  an  order  appointing  three  com- 
missioners to  ascertain  the  amount  to  be  paid  by  the  petition- 
ing corporation  to  persons  interested.  An  appeal  is  allowed 
from  this  appraisement  of  the  commissioners,  to  be  prosecuted 
in  the  court  where  their  report  is  filed,  and  it  is  to  be  sub- 
mitted to  a  jury  to  re-assess  the  damages  awarded,  etc. 
Whether  the  proceeding,  as  shown  by  the  record  presented, 
is  essentially  political  in  its  character  and  not  judicial,  and 
whether  it  is  a  suit  within  the  meaning  of  the  second  section 
of  the  removal  act  of  1875,  it  is  not  necessary  at  this  time 
to  determine.  All  parties  appear  to  agree  that  it  is  a  suit  or 
proceeding  which  can  be  removed  from  the  state  courts  and  I 
shall  not  on  this  application  consider  the  question. 

The  only  point  to  be  decided  is,  has  the  federal  court  at 
this  time  jurisdiction  so  as  to  proceed  with  the  matter?  I 
am  inclined  to  the  opinion  that  on  filing  the  petition  in  the 
state  court,  making  a  proper  case  for  removal,  and  executing 
and  filing  the  bond  required,  jurisdiction  attaches  in  the  cir- 
cuit court,  and  when  at  any  time  it  is  known  by  the  federal 
court  that  such  steps  have  been  taken  in  the  state  court  for 
removal,  either  by  a  copy  of  the  record  being  filed  or  entered 
therein  before  the  time  required  by  the  statute,  many  inci- 
dental proceedings  may  be  taken,  and  provisional  remedies, 
as  attachments,  etc.,  may  be  granted  on  motion,  as  could  be 
done  after  the  commencement  of  suit  by  original  process  and 
appearance  of  the  defendant ;  but  the  cause  cannot  proceed 
until  the  limited  time  has  expired  and  the  transcript  entered. 
Such  interpretation  of  the  removal  acts  has  support  in  the 
opinion  of  the  supreme  court  of  the  United  States  when  con- 
struing section  641  of  the  Revised  Statutes,  involved  in  the 
case  of  Virginia  v.  Rivea,  100  U.  S.  31 6.  There  is  a  declara- 
tion in  that  section  similar  to  the  one  in  the  act  of  1875  that 
**upon  filing  of  the  petition  (no  bond  being  required)  all  fur- 
ther proceedings  in  the  state  court  shall  cease.  *  *  *  " 
The  language  of  the  act  of  1875  is:  "The  state  court  shall. 
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aeeepi  the  petition  and  bond,  and  prooeed  no  farther  in  such 
suit;"  and  the  court  say,  on  page  317:  "It  is  therefore  a 
material  inquiry  whether  the  petition  of  the  defendants  sets 
forth  such  facts  as  made  a  case  for  removal,  and  consequently 
arrested  the  jurisdiction  of  the  state  court  and  transferred  it 
to  the  federal  court;  "thus  implying  that  the  federal  court 
acquired  jurisdiction  ipso  facto  on  filing  petition  and  bond 

So,  also,  in  the  Removal  Cases,  100  U.  S.  475,  the  court  say : 
"While  the  act  of  congress  requires  security  that  the  transcript 
shall  be  filed  on  the  first  day,  it  nowhere  appears  that  the  circuit 
court  is  to  be  deprived  of  jurisdiction  if  by  accident  the  party 
is  delayed  until  a  later  day  in  the  term.  If  the  circuit  court, 
for  good  cause  shown,  accepts  the  transfer  after  the  day,  and 
during  the  term,  its*  jurisdiction  will,  as  a  general  rule,  be 
complete,  and  the  removal  properly  effected. "  I  under- 
stand, from  the  opinions  of  the  court  in  these  cases,  that  when 
the  jurisdiction  of  the  state  court  ceases  that  of  the  federal 
court  attaches  for  some  purposes,  on  entering  a  copy  of  the 
record,  so  that  the  court  may  know  the  facts;  but  the  juris- 
diction of  the  federal  court  is  not  complete,  so  as  to  hear  and 
determine  the  cause,  although  a  transcript  is  filed,  until 
on  the  day  prescribed  in  the  statute,  or  after,  if  the  court 
accepts  it.  See  Dillon  on  Bemoval  of  Causes,  71;  Mahoney 
Mhiinq  Co.  v.  Bennett,  4  Sawyer,  289. 

Inasmuch  as  the  next  proceeding  in  the  case  in  hand  is 
for  the  defendant  to  contest  the  facts  in  the  petition,  I  am 
of  the  opinion  the  court  cannot  at  this  time  entertaia  it* 

Application  to  proceed  in  the  matter  denied. 


In  re  McEwkn  and  others,  Bankrupts. 

(04ro9»U  Court,  D.  Indiana.    ,  188D.) 

1.  Apfbai/— Gnomr  GoxTBi^-Tnae.— An  appeal  from  an  order  of  tbe 
district  court  should  be  entered  In  the  circuit  court  within  ten 
days  after  the  appeal  js  taken,  although  the  circuit  court  is  in 
session  at  the  time  the  order  is  made,  and  continues  so  up  to  th^ 
end  of  the  ten  days. 

In  Bankruptcy.    Motion  to  Dismiss  Appeals. 
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Herod  d  Winter,  Ralph  Hill,  and  S.  Sianslfer,  for  assignee. 

Harrison^  Hines  dt  Miller,  and  McDonald  d  Butler,  for  cred- 
itors. 

Drxtmmond,  0.  J.  This  is  a  motion  to  dismiss  two  appeals 
that  have  been  taken  in  a  bankruptcy  case  from  orders  of  the 
district  court  disallowing  certain  claims  against  the  estate  of 
the  bankrupts. 

The  facts  are  that  the  order  disallowing  these  claims  was 
made  by  the  district  court  on  the  twenty-seventh  of  Novem- 
ber, 1879.  That  order  seems  to  have  been  made  in  the  ab- 
sence of  counsel  for  the  claimant,  and  on  an  application  to  the 
court  on  the  seventeenth  of  December,  1879,  the  court  opened 
the  orders  and  reconsidered  the  cases  for  the  purpose  of 
allowing  the  parties  to  take  an  appeal  to  the  circuit  court, 
reforming  its  orders  in  both  cases.  An  appeal  was  taken 
from  that  order  on  the  seventeenth  of  December,  and  there 
was  no  question  about  the  appeal  being  taken  in  the  proper 
time,  and  the  bond  being  given  so  as  to  consummate  that 
appeal.  The  appeal  was  taken  during  the  term  of  the  court. 
In  fact,  the  term  of  the  court  still  continues. 

The  objection  on  the  part  of  the  assignees  to  this  appeal 
is  that  the  appellants  did  not  comply  with  the  law  of  con- 
gress in  entering  their  appeal  in  the  circuit  court  within  ten 
days  from  the  time  the  order  was  rendered.  The  question  is 
whether  that  should  have  been  done. 

The  contention  between  thie  two  parties  is :  On  the  part  of 
the  assignees,  that  the  appeal  should  be  entered  in  the  cir- 
cuit court,  if  the  court  is  in  session  at  the  time  the  order  is 
entered,  and  continues  up  to  the  end  of  the  ten  days,  during 
the  court,  although  it  is  the  same  term.  On  the  other  hand, 
it  is  claimed  by  the  appellants  that  it  is  sufficient  if  the  appeal 
is  entered  in  the  circuit  court  at  the  succeeding  term  after 
the  order  entered. 

I  am  of  the  opinion  that  the  true  construction  of  the  acts 
of  congress  and  of  tbe  rules  of  the  supreme  court,  on  the  sub- 
jectj  is  that  the  appeal  should  be  entered  in  the  circuit  court 
within-ien  days  after  the  appeal  is  taken,  although  the  cir- 
cuit court  is  in  session  at  the  time  the  order  is  made,  and 
continues  so  up  .to  ^h0  end  of  the  ten  days. 
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It  is  necessary  to  recur  to  the  language  of  the  original 
bankrupt  act  on  this  subject :  "No  appeal  shall  be  allowed  in 
any  case,  from  the  district  to  the  circuit  court,  unless  it  is 
claimed,  and  notice  given  thereof  to  the  clerk  of  the  district 
court,  to  be  entered  with  the  record  of  proceedings,  and  also 
to  the  assignee  or  creditor,  as  the  case  may  be,  or  to  the 
defeated  party  in  equity,  within  ten  days  after  the  entry  of 
the  decree  or  decision  appealed  from."  ''Such  appeal  shall 
be  entered  at  the  term  of  the  circuit  court  which  shall  be 
first  held  within  and  for  the  district  next  after  the  expiration 
of  ten  days  from  the  time  of  claiming  the  same.** 

The  only  difiFerence  between  the  language  and  that  now 
found  in  the  Bevised  Statutes  as  a  part  of  the  bankrupt  law, 
is  that  the  word  ''first"  is  left  out  in  the  revision ;  but  that 
clearly  cannot  make  any  difference  in  the  sense.  "The  appeal 
shall  be  entered  at  the  term  of  the  circuit  court  which  shall 
be  held  witiiin  and  for  the  district  next  after  the  expiration 
of  ten  days  from  the  time  of  claiming  the  same,"  means  pre* 
cisely  the  same  as  though  it  were  "first  held  within  and  for 
the  district;"  because  it  is  claimed  that  the  word  "next"  gives 
significance  to  the  sentence,  and  it  means  the  term  succeed- 
ing that  at  which  the  order  is  entered  next  after  the  expira- 
tion often  days.     See  sections  4981  and 4982,  Bev.  St.  U.  S. 

The  true  meaning,  I  take  it,  is  that  if  the  circuit  court  id 
in  session  more  than  ten  days  after  the  order  is  made,  the 
appeal  shall  be  then  entered.  That  is  the  term,  within  the 
meaning  of  the  law,  next  after  the  entering  of  the  order. 

This  is  the  twenty-sixth  rulemade  by  the  supreme  court  under 
that  law :  "Any  supposed  creditor  who  takes  an  appeal  to  the 
circuit  court  from  the  decision  of  the  district  court,  rejecting 
his  claim  in  whole  or  in  part,  according  to  the  provisions  of 
the  eighth  section  of  the  act,  shall  give  notice  of  his  inten* 
tion  to  enter  the  appeal  within  ten  days  from  the  entry  of  the 
final  decision  of  the  district  court  upon  his  claim ;  and  he  shall 
file  his  appeal  in  the  clerk's  office  of  the  circuit  court  within 
ten  days  thereafter,  setting  forth  a  statement,  in  writing,  of 
his  claim,  in  the  manner  prescribed  by  said  section."  The 
supreme  court  gave  a  construction  of  the  statute  by  enacting 
that  rule,  and  it  would  seem  as  though  in  that  way  only 
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can  we  carry  out  the  object  which  the  bankrupt  law  had  in 
view.  Now,  take  this  district.  The  court,  by  statute,  only  sits 
twice  a  year,  once  in  May  and  once  in  November^  and  it  cer- 
tainly could  not  have  been  the  intention  of  congress  in  such 
a  case  that  there  should  be  an  interval  of  six  months,  or  more, 
as  there  might  be  before  the  entry  of  an  appeal  should  ba 
made  in  the  circuit  court,  and  therefore  the  supreme  court, 
in  considering  the  statute,  required  that  the  appeal  should  be 
enteted  in  the  circuit  court  within  ten  days  after  the  order 
made  by  the  district  court. 

If  it  is  to  be  entered  at  the  succeeding  term,  and  if  the 
words  "next  after  the  expiration**  from  the  time  of  claiming 
the  same  mean  the  succeeding  term,  then,  of  course,  there  is 
no  significance  to  be  given  to  the  word  ''first."  Perhaps,  on 
that  account,  it  was  omitted  in  the  Bevision. 

The  statute  has  been  construed  in  other  cases — ^in  Wood  v. 
Bailey,  21  Wall.  640;  In  the  Matter  of  Colenian,  7  Blatchf. 
192 — ^in  which  the  court  held  that  after  the  claim  of  a 
creditor  of  a  bankrupt's  estate  was  rejected  by  the  district 
court,  and  an  appeal  taken  from  the  decision  of  the  district 
court,  he  must  enter  his  appeal  within  ten  days  in  the  circuit 
court,  and  comply  with  order  No.  26,  and  that  he  must  also 
set  forth  a  statement  in  writing,  etc.  This  has  been  the  law 
ever  since  the  statute  was  enacted,  and  section  4984  of  the 
Bevised  Statutes  requires  that,  upon  entering  his  appeal  in 
the  circuit  court,  the  appellant  shall  file  with  the  clerk  a  state- 
ment of  his  case  and  the  amount  claimed  in  his  declaration. 
In  the  case  in  7  Blatchford  the  appeal  was  dismissed  be- 
cause the  entry  was  not  made  accordingly.  And  the  point 
is  decided  in  the  same  way  in  In  re  Place  v.  Sparkman,  4  B. 
B.  541.  And  unless  the  omission  of  the  word  "first"  in  the 
Bevision  changes  the  meaning  of  the  law  as  it  was  originally 
enacted,  then  these  decisions  are  in  point.  And  although 
the  last  are  not  absolutely  controlling  in  this  court,  still  I 
think  it  must  be  considered  the  true  construction  of  the  act. 
It  is  especially  the  construction  which  the  supreme  court  has 
placed  upon  the  original  bankrupt  law,  and  I  do  not  think 
the  omission  of  the  word  "first"  changes  that  construction. 

Bo  the  appeals  will  be  dismissed  in  both  cases. 
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Stxigbb  v.  BoNir. 

{Cfir&uit  OcurU  JD»  N«fo  Jersey.    October  18, 1880.) 

1.  PHOOBSS—BBBTiCB—FfiAUD.— Where  a  defendant,  residing  In  another 
district,  Is  enticed  and  induced  to  come  into  the  district  where  the 
plaintiff  resides  by  the  false  representations  or  deceptive  contrivances 
of  the  plaintiff,  or  of  anj  one  acting  in  his  behalf,  for  the  purpose  of 
serving  legal  process  upon  him,  and  the  same  is  served  through  such 
improper  means,  such  service  is  illegal,  and  ought  to  be  set  aside,  and 
the  process  dismissed. 

Union  Sugar  Refinery  v.  Mathiesson^  2  ClifC.  804-309. 

Motion  to  set  aside  Writ,  etc. 

J.  Henry  SUme^  for  defendant. 

Mr.  Oilchriaty  Att'j  Gen.,  for  plaintiff. 

NixoNy  D.  J.  This  is  a  motion  to  set  aside  the  summons 
issued  in  the  case,  on  the  ground  that  the  defendant  was  in- 
duced, by  deceptive  and  fraudulent  means,  to  come  within 
the  jurisdiction  of  the  court  for  the  purpose  of  serving  the 
writ  upon  him.  There  seems  to  be  a  substantial  agreement 
between  the  counsel  of  the  respective  parties  as  to  the  law  of 
the  case.  They  assent  to  the  rule  laid  down  by  Mr.  Justice 
Clifford  in  The  Union  Sugar  Refinery  v.  Mathiesson,  2  Cliff. 
304-309,  where  be  says  'Hhat  where  the  defendant,  residing 
in  another  district,  is  enticed  and  induced  to  come  into  the 
district  where  the  plaintiff  resides  by  the  false  representa- 
tions or  deceptive  "contrivances  of  the  plaintiff,  or  of  any  one 
acting  in  his  behalf,  for  the  purpose  of  serving  legal  process 
upon  him,  and  the  same  is  served  through  such  improper 
means,  such  service  is  illegal,  and  ought  to  be  set  aside,  and 
that  the  process  should  be  dismissed."  The  only  question  is 
whether  the  facts  shown  are  sufficient  to  identify  the  plaintiff 
with,  and  hold  him  responsible  for,  the  deception  and  fraud 
used  to  lure  the  defendant  into  the  state. 

The  facts  are  that  the  defendant  is -a  citizen  of  the  state 
of  New  York,  residing  in  the  city  of  New  York,  and  engaged 
in  the  business  of  importing,  publishing,  and  selling  school 
books  in  the  German  language;  that  a  convention  of  the 
German-American  Teachers*  Association,  a  body  composed 
of  German  teachers  from  various  states  of  the  Union,  was  to 
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be  held  on  the  twenty-eighth,  twenty-ninth,  and  thirtieth  days 
of  July  last,  at  the  high-school  bailding  in  the  city  of  New- 
ark; that  many  of  the  members  of  this  association  were 
customers  of  the  defendant,  and  in  the  habit  of  purchasing 
books  of  him ;  that  the  plaintiff  and  defendant  had  a  lawsuit 
then  pending  in  the  supreme  court  of  the  state  of  New  York, 
growing  out  of  some  business  transactions  between  them; 
that  the  plaintiff,  desirous  of  removing  said  controversy  into 
this  jurisdiction,  and  conceiving  the  notion  that  the  defend- 
ant would  attend  the  sessions  of  the  German  School  Associa- 
tion at  Newark,  procured  a  summons  from  this  court  and  took 
it  to  the  United  States  deputy  marshal  at  Jersey  City,  gave 
him  instructions  in  regard  to  its  service  on  the  twenty-eighth 
of  July,  and  introduced  to  the  marshal  a  gentleman,  whose 
name  is  not  known,  who  knew  the  defendant  by  sight,  and 
who  was  to  accompany  the  officer  to  Newark  tq  designate  to 
him  the  defendant;  that  they  went  to  Newark  on  the  after- 
noon of  the  28th,  and  were  joined  by  another  man,  called 
'*  Charley/'  who  was  also  to  aid  the  marshal  in  identifying 
the  defendant ;  that  they  visited  the  convention  on  the  twenty- 
eighth  and  twenty-ninth  of  July,  but  failed  to  find  the  defend- 
ant, one  of  these  men  paying  the  officer  for  his  attendance  on 
the  last-named  day,  and  promising  to  give  him  notice  if  his 
attendance  was  desired  on  the  next  day;  that  he  was  notified 
to  meet  these  men  at  Newark  on  the  afternoon  of  the  30th, 
when  the  defendant  was  found  and  the  writ  served;  that  the 
defendant  visited  New  Jersey  in  consequence  of  having  re- 
ceived at  his  place  of  business  in  the  city  of  New  York,  at 
about  1  o'clock  p.  m.  of  that  day,  a  telegram  of  the  following 

tenor : 

"New  Yobk,  July  30, 1880. 
^'ToE.  Steiger,  2S  Park  Place,  New  York:  Please  call  at 
headquarters  of  German-American  teachers,  at  812  Broad 
street,  this  afternoon. 

[Signed]  ''W.  I.  Eckopf." 

— that  the  W.  I.  Eckoff,  whose  name  was  signed  to  the  tele- 
gram, was  a  German  teacher,  and  president  of  the  convention 
then  assembled  at  the  place  designated,  with  whom  the  plain- 
tiff had  a  casual  acquaintance ;  that  the  telegram  was  not 
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sent  by  the  said  Eckoflf,  nor  by  any  one  in  his  behalf,  and  it 
was,  doubtless,  forwarded  by  some  one  to  bring  the  defendant 
within  this  jurisdiction. 

If  the  plaintiff,  or  any  one  acting  in  his  behalf,  was  instru- 
mental in  decoying  him  hither  by  the  use  of  such  a  deyice,  it 
must  be  held  that  the  writ  should  be  quashed  and  the  suit 
dismissed.  But  if  other  persons,  not  connected  with  the  plain- 
tiff, procured  his  attendance,  even  by  these  improper  meth- 
ods, for  any  purpose,  the  plaintiff  has  the  right  to  avail  him- 
self of  the  opportunity  of  serving  the  writ.  The  defendant  is 
found  in  the  district,  in  the  sense  in  which  the  term  is  used 
in  the  eleventh  section  of  the  judiciary  act,  (section  739,  Bev. 
St.,)  and  the  plaintiff  is  not  chargeable  with  any  deception 
or  fraud  practiced  by  these  over  whom  he  had  no  control, 
and  for  whose  actions  he  is  not  responsible.  Such  I  under- 
stand to  be  the  substance  of  the  opinion  of  the  court  in 
the  case  of  The  Union  Sugar  Refinery  v.  Matheisson,  supra. 

The  question  involved  must  be  decided  by  ascertaining  upon 
which  party  the  burden  of  proof  lies.  There  is  no  pretence 
that  the  deputy  marshal  had  any  knowledge  of  the  forged 
telegram.  Do  the  undisputed  facts  make  such  a  presump- 
tion against  the  plaintiff  or  his  agent,  who  accompanied  the 
officer,  that  he  is  called  upon  to  rebut  them  with  proof  that 
he  was  not  privy  to  the  deception  practiced  upon  the  defend- 
ant? 

I  am  of  that  opinion.  The  presumption  of  the  plaintiff's 
participation  in  the  deception  is  stronger  here  than  in  the  case 
of  Hevener  v.  Heist,  30  Leg.  Int.  46,  and  yet  in  that  case  the 
court  set  aside  the  writ.  The  defendant  had  been  brought  to 
Philadelphia  from  Bucks  county,  Pensylvania,  by  a  forged 
telegram,  and  on  his  arival  he  was  served  with  the  writ  by  the 
deputy  sheriff.  Judge  Sharswood  thought  the  burden  of 
proof  was  upon  the  plaintiff  to  explain  how  the  officer  knew 
that  the  defendant  was  coming.  There  was  no  evidence 
as  to  who  sent  the  telegram,  and  yet  the  learned  judge 
held  that  the  failure  of  the  plaintiff  to  show  that  he  did  not 
direct  the  officer  in  the  service  was  fatal  to  the  legality  of  the 
proceedings.  "I  am  clearly  of  the  opinion,"  he  says,  "that  it 
was  incumbent  on  the  plaintiff  to  produce  the  sheriff's  dep- 
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nty  who  made  the  arrest,  in  order  to  show  that  it  was  not  by 
the  instruction  of  the  plaintiff  or  his  attorney  that  he  went 
with  the  writ  at  that  time  to  that  place  to  arrest  the  defend- 
ant/' 

The  evidence  is  uncontradicted  thai  the  deputy  marshal 
did  go,  at  the  time  and  place  designated  by  the  agent  of  the 
plaintiff,  to  make  the  service  of  the  summons,  and  there  is  no 
disavowal  on  his  part  that  he  procured  the  presence  of  the 
defendant  then  and  there. 

The  writ  must  be  set  aside. 


ExoHAiraB  Nat.  Bank  of  Fittsbuboh  v.  Third  Nat.  Banc 
OF  New  Yore. 

l(Hreti&  Court,  D.  Ifew  Jersey.    October  2, 1880.) 

L  Bn.L  of  EzcHANaih-AcGEPTANCE— -Aoknt.— An  agent  for  the  collec- 
tion of  a  bUl  of  exchange  is  liable,  if  he  fails  to  notifj  h!a  principal 
when  such  bill  has  been  duly  presented  and  acceptance  according  to 
its  tenor  refused. 

%  Samb— Bamb^Baicb. — Certain  bills  of  exchange  addressed  to  **  Walter 
M.  Oonger,  secretary  Newark  Tea-Tray  Company,  Newark,  N.  J," 
were  forwarded  to  the  defendant  bank  for  collection,  without  special 
instructions  from  its  principal,  or  any  information  which  might  qual- 
ify or  explain  the  import  of  the  bills  upon  their  face.  The  bills  were 
duly  presented  to  Walter  M.  Conger,  and  were  accepted  in  writing 
across  their  face,  as  follows :  ''Accepted.  Payable  at  the  Newark  Na- 
tional Banking  Company.  Walter  2d.  Conger."  ffddt  in  view  of  the 
facts,  and  in  view  of  the  decisions  of  the  courts  of  the  state  in  which 
the  drawee  of  the  bills  resided,  and  where  they  were  to  be  accepted 
and  paid,  and  of  concurrent  decisions  elsewhere,  that  the  defendant  did 
not  commit  any  breach  of  duty  in  taking  the  acceptance  in  this  form. 


-,  for  plaintiff. 
-,  for  defendant. 


McEennan,  G.  J.  This  suit  is  brought  to  recover  the 
amount  of  11  several  drafts  discounted  by  the  plaintiff,  and 
transmitted  to  the  defendant  for  collection,  and  alleged  to 
have  been  lost  by  the  defendant's  negligence  in  receiving  an 
improper  acceptance  thereof,  and  in  not  causing  the  same  to 
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be  protested  for  non-acceptance,  and  due  notice  to  be  given  to 
the  plaintiff.  A  jury  was  dispensed  with,  and  the  case  heard 
by  the  court  upon  the  evidence  submitted. 

The  following  facts  are  found  as  the  result  of  this  evi- 
denoe: 

First.  That  the  plaintiff  is  the  holder  of  11  drafts  for  va- 
rious sums,  amounting  altogether  to  $12,292.58,  which  were 
drawn  by  Rogers  &  Burchfield,  at  Pittsburgh,  to  the  order  of 
J.  D.  Baldwin,  and  by  him  indorsed  on  Walter  M.  Conger, 
secretary  Newark  Tea-Tray  Company,  Newark,  N.  J. 

Second*  These  drafts  bear  different  dates,  from  June  8^ 
1876,  to  September  20, 1875,  and  are  in  all  respects  similar, 
except  as  to  the  sums  payable,  and  are  in  the  following 
form: 

$1,042.75.  Pittsburgh,  June  8,  1875. 

Four  months  after  date  pay  to  the  order  of  J.  D.  Baldwin 
ten  hundred  and  forty-two  and  75-100  dollars,  for  account 
rendered,  value  received,  and  charge  to  account  of 

BOOEBS  &  BURCHFIELD. 

To  Walter  M.  Conger,  Sea^etary  Newark  Tea- Tray  Co.,  New- 
arky  N.  J. 

Third.  They  were  transmitted  for  collection  at  different 
times  before  maturity  by  the  plaintiff  to  the  defendant,  in  let* 
ters  describing  them  by  their  numbers  and  amounts,  and  by 
the  words  "Newark  Tea- Tray  Co.,"  and  were  sent  by  the  de- 
fendant to  its  correspondent,  the  First  National  Bank  of  New- 
ark, enclosed  in  letters  describing  them  generally  in  the  same 
way. 

Fourth.  By  the  First  National  Bank  of  Newark  they  were 
presented  for  acceptance,  and,  with  one  exception,  were  ac- 
cepted, by  writing  on  the  face  of  them  as  follows;  ''Accepted. 
Payable  at  the  Newark  National  Banking  Go.  Walter  M. 
Conger." 

Fifth:  The  First  National  Bank  of  Newark  held  them  for 
payment,  but  the  plaintiff  was  not  informed  of  the  form  of 
the  acceptances  until  the  thirteenth  and  nineteenth  of  Octo- 
ber, 1875.  Two  of  the  drafts  were  returned  to  it  by  the  de- 
fendant when  both  the  drawers  and  indorsers  were  insolvent. 
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Sixth.  At  the  time  when  the  drafts  were  discounted  by  the 
plaintiff  the  drawers  were  in  good  credit;  but  none  of  them 
have  been  paid,  and  they  were  duly  protested  for  non-pay- 
ment. 

Seventh.  The  Newark  Tea- Tray  Company  is  a  corporation 
created  by  the  laws  of  New  Jersey,  and  doing  business  in  that 
state,  and  Walter  M.  Conger  was  its  secretary. 

The  question,  upon  these  facts,  is,  was  the  defendant  guilty 
of  negligence  in  the  discharge  of  its  duty  as  the  plaintiff's 
agent,  whereby  the  plaintiff  was  subjected  to  loss  ? 

What,  then,  was  the  duty  of  the  defendant  ?  The  driftfts  wiere 
payable  at  a  certain  future  day,  and  were  sent  to  the  defend- 
ant for  collection.  As  was  said  by  Selden,  J»,  in  Walker  v. 
The  Bank  of  the  State  of  New  York,  9  N.  Y.  Itep.  682-684, 
"that  any  agent,  whether  it  be  a  bank  or  an  individual,  re- 
ceiving a  note  or  bill  from  the  holder  for  collection,  is  respon- 
sible for  any  loss  which  the  holder  may  sustain  on  account  of 
any  neglect  in  presenting  it  or  in  giving  notice  of  its  dishonor ; 
that  it  is  the  duty  of  an  agent  who  receives  for  collection  a 
bill  of  exchange,  payable  at  some  future  time,  to  use  due  dil- 
igence in  presentins;  the  same  for  acceptance,  and  if  he  fail 
to  do  so,  or  fail  to  give  notice  in  case  acceptance  is  refused, 
he  will  be  liable."  Failure  to  present  a  bill  for  acceptance 
before  maturity  by  an  agent  to  whom  it  is  entrusted  for  col- 
lection, without  special  instructions,  will  not  constitute  want 
of  due  diligence,  because  acceptance  before  the  day  fixed  for 
payment  is  not  necessary  to  hold  the  drawer  and  indorser, 
as  was  held  in  Bank  of  Washington  v.  Triplett,  1  Pet.  25;  but 
if  it  is  presented,  and  acceptance  according  to  its  tenor  is 
refused,  if  the  agent  fail  to  give  notice  he  will  be  liable.  The 
drafts  here  were  addressed  to  "Walter  M.  Conger,  secretary 
Newark  Tea-Tray  Company,  Newark,  N.  J.,"  were  duly  pre- 
sented to  him,  and  were  accepted  in  writing  across  their  face, 
as  follows:  "Accepted.  Payable  at  the  Newark  National 
Banking  Company.     Walter  M.  Conger." 

It  is  contended  by  the  plaintiff  that  the  drafts  were  ad- 
dressed to  the  Newark  Tea-Tray  Company,  and  that  the 
acceptances  were  not  by  that  company,  but  by  Walfer  M. 
Conger,  individually,  and  that,  by  taking  them  in  this  form, 
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the  defendant  caused  the  loss  to  the  plaintiff  of  the  drawers 
of  the  bills;  and  upon  this  hypothesis  the  right  of  the  plain- 
tiff to  recover  entirely  depends.  It  is  urged  with  equal 
earnestness,  on  the  other  side,  that  in  legal  effect  the  drafts 
were  drawn  on  Walter  M.  Conger,  with  the  suffix  of  secretary 
as  matter  of  personal  identification,  and  that  the  accept- 
ances were  by  the  proper  person,  in  his  proper  character. 

The  most  that  can  be  imputed  to  the  defendant  is  that  it 
erred  in  judgment  as  to  the  import  of  the  address  upon  the 
bills,  and  therefore  did  not  cause  them  to  be  protested  for 
non-acceptance,  and  notice  to  be  given  to  the  parties.  Is  this 
unfaithfulness  or  negligence  in  a  sense  which  will  subject  the 
defendant  to  liability  for  the  loss  complained  of?  Whether 
the  defendant  was  bound  to  present  the  drafts  for, acceptance 
before  their  maturity  or  not,  it  certainly  evinced  a  disposition 
to  fulfil  its  agency  with  diligent  faithfulness,  by  promptly 
presenting  them  for  acceptance  to  the  person  named  as 
drawee.  And  this  it  did  without  special  instructions  from  its 
principal,  and  without  any  information  which  might  qualify 
or  explain  the  import  of  the  drafts  upon  their  face,  or  repel 
the  presumption  arising  from  the  restricted  functions  of  the 
secretary  of  a  corporation,  that  he  was  not  its  financial  repre- 
sentative. Thus  left  to  the  exercise  of  its  own  judgment, 
when  it  regarded  Mr.  Conger  as  in  his  individual  character 
it  did  not  fall  into  a  culpable  or  irrational  error,  because  it 
followed  the  evidence  of  the  decisions  of  courts  of  the  highest 
standing  upon  the  subject. 

In  Kean  v.  DaviSy  1  Zab.  683,  a  case  decided  by  the 
supreme  court  of  the  state,  in  which  the  acceptances  here 
were  made  and  were  payable,  and  therefore  of  special  if 
not  of  decisive  significance,  it  was  held  that  a  bill  signed 
"John  Kean,  president  Elizabethtown  &  Somerville  Railroad 
Company,"  was  to  be  taken  as  prima  facie  the  individual  bill  of 
John  Kean ;  but,  inasmuch  as  the  railroad  company  was  named 
in  the  body  of  the  bill  as  payee,  such  an  ambiguity  existed 
as  to  render  parol  evidence  admissible  to  explain  it,  and 
show  that  the  bill  was  drawn  in  behalf  of  the  company. 

In  Moss  V.  Livingston,  4  N.  Y.  208,  .a  bill  was  drawn  on 
^  John  B.  Livingston^  Jr^  president  Bosendale  Mining  Com- 
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pany,  New  York,**  and  was  accepted  by  "John  E.  Livingston, 
Jr.,  president  Eosendale  Mining  Company,  16  Wall  atreeti** 
and  the  court  held  that  the  company  was  not  bound  by  it, 
saying :  "The  bill  cannot  be  deemed  the  obligation  of  the  com- 
pany. It  does  not  purport  to  have  been  drawn  in  their 
behalf,  nor  was  addressed  to  them,  or  accepted  in  their  cor- 
porate name.  They  were  not,  therefore,  bound  by  it.  In 
order,  then,  to  give  it  any  legal  effect,  we  must  hold  it  to  be 
the  private  act  of  the  parties  whose  names  are  written 
upon  it,  and  binding  upon  them  as  an  ordinary  bill  of  ex- 
change." • 

There  are  many  other  oases  of  similar  tenor  which  hold  that 
affixing  an  official  or  representative  designation  to  the  name 
of  a  promissor  will  not  change  the  personal  import  and  char- 
acter of  an  obligation  which  does  not  indicate  a  different 
liability  on  its  face.  These  cases  are  collected  in  1  Daniell 
on  Neg.  Inst.  §  455(2,  and  in  the  note  to  Burlingame  v.  Brew* 
8ter,  2S  Amer.  Bep.  177,  to  which  no  more  than  this  general 
reference  is  needed. 

Now,  that  there  are  cases  in  conflict  with  these  referred  to 
is  undeniable;  but,  whether  the  preponderance  of  authority  is 
in  favor  of  the  plaintiff's  or  the  defendant's  contention,  is  in- 
decisive  of  this  case.  Intelligent  and  cautious  judgment, 
upon  the  information  with  which  it  was  supplied,  and  reason- 
able diligence,  are  the  conditions  which  the  defendant  en- 
gaged to  fulfil.  If,  then,  in  accordance  with  the  decisions  of 
the  courts  of  the  state  in  which  the  drawee  of  the  drafts  re- 
sided, and  where  they  were  to  be  accepted  and  paid,  and  of 
concurrent  decisions  elsewhere,  it  treated  them  as  drawn  on 
Walter  M.  Conger,  and  took  his  acceptances  accordingly,  it 
did  not  commit  any  breach  of  duty,  and  the  plaintiff  cannot 
recover. 

Moreover,  the  plaintiff  alone  knew  who  was  the  intended 
drawee,  as  understood  between  it  and  the  drawers.  Of  this 
its  agent  ought  to  have  been  advised,  that  it  might  have  a 
certain  guide  in  the  performance  of  its  duty.  But  the  plain- 
tiff emitted  to  furnish  this  information,  and  now  seeks  com- 
'  pensation  for  an  alleged  injury,  which  the  exercise  of  thought- 
ful dUigence  on  its  part  would  have,  averted.    If  there  was 
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any  error  of  judgment  by  the  deiendant,  the  plaintiff  is  by 
no  means  blameless. 

There  must,  therefore,  be  a  judgment  for  the  defendant, 
upon  the  facts  found  by  the  courts  which  the  clerk  is  hereby 
directed  to  enter. 


Bans  ov  Shebuan  v.  E.  M«  Appebson  &  Go. 

{Oircuii  Courts  W.  D.  Tennsme,    October  13, 1880.) 

1.  Kegotiablb  Notes— REcrrmo  CoNsmERATioK— Payable  to  ak  Ad- 

xoriBTBATOB. — Neither  the  fact  that  a  note  is  payable  to  an  adminis- 
mtor,  nor  that  it  recites  that  it  was  for  value  received, ''  being  for  a 
part  of  the  third  payment  on  the  Goree  plantation,  as  per  agreement 
of  the  fourteenth  February,  1874,''  destroys  its  negotiability,  or  sub- 
jects it  to  the  conditions  of  that  agreement. 

2.  Negotiable  Notes— Omisbiok  of  the  Wobd8<'ob  obdbb."  — It  is 

well-settled  that  a  note  omitting  the  words  **  or  order,"  is  not  negotia- 
ble unless  it  contains  other  words  of  like  import;  but  this  has  been 
changed  in  Tennesse  by  statute,  and  neither  those  uor  any  equivalent 
words  are  necessary. 

Z.  COHMEBOIAL    LaW— STATE     STATUTES— WhBN     BiNDmO.— While    UO 

decision  or  statute  of  a  state  restricting  or  impairing  the  rights  and 
remedies  secured  to  the  citizens  of  the  several  states  under  the  general 
commercial  law,  or  divesting  the  federal  courts  of  their  cognizance  of 
those  rights  and  remedies,  1^  binding  on  those  courts,  statutes  which 
miarge  the  commercial  law  will  be  enforced.  They  are  not  confined 
to  the  commercial  law  as  It  exists  outside  such  statutes. 
4.  Negotxablb  NoTEft— Bona  FnxE  Holdeb  fob  Yaltte.— Nothing  less 
than  actual  knowledge  of  the  fants  relied  on  to  establish  the  defence 
of  a  failure  of  consideration,  or  bad  faith,  can  defeat  the  right  of  a 
bona  fide  holder  for  value  to  recover  on  a  negotiable  note.  Mere 
knowledge  of  suspicious  circiunstances,  which,  if  followed  up  by 
inquiry,  would  develop  the  facts,  is  not  sufficient  in  the  federal  courts, 
although  the  rule  is  otherwise  hi  Tennessee.  The  facts  in  this  case 
would  not,  it  seems,  defeat  the  recovery  in  the  Tennessee  state  courts ; 
certainly  not  in  this  coiut.. 

r.  B.  Micon,  for  plaintiff. 

Myers  <t  Sneed,  for  defendants. 

Hammond,  D.  J.  On  motion  for  a  new  trial.  Upon  full 
"Consideration  of  the  arguments  made  upon  this  motion,  I  am 
satisfied  with  the  rulings  I  made  upon  the  demurrer  and  at 
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the  trial  upon  the  points  then  raised  against  the  negotiability 
of  the  note  sued  on.  I  think  it  entirely  clear  of  all  doubt 
that  an  administrator  may  negotiate  a  note  made  payable  to 
him,  and  that  the  recital  of  the  consideration  in  the  face  of 
the  note  does  not  at  all  affect  its  negotiable  character.  If  the 
note  in  question  had  said  that  it  was  subject  to  the  agreement 
for  the  purchase  of  the  land^  or  used  other  words  indicating 
that  it  was  to  be  burdened  with  the  conditions  of  that  agree- 
ment, the  case  would  be  different.  Ciishing  v.  Field,  (Sup.  Ct. 
Me.)  13  Chi.  Leg.  News,  11.  The  note  is  hereinafter  copied, 
and  I  need  only  refer  to  its  language  to  show  that  it  is  a 
simple  recital  of  the  consideration.  BurcheU  v.  Slocock,  2  Ld. 
Eaym.  1545;  Bailey  v.  Rawley,  1  Swan,  295;  Baxter  y.  Stew- 
art, 4  Sneed,  213. 

Even  in  Tennessee,  then,  where  whatever  is  suflScient  to  put 
a  person  upon  inquiry  amounts  to  notice,  the  mere  recital 
that  the  consideration  was  for  land  does  not  have  this  effect; 
Ryland  v.  Brown,  2  Head,  270 ;  Merritt  v.  Duncan,  7  Heisk. 
156.  But  in  the  courts  of  the  United  States,  where  the  rule 
is  that  there  must  be  actual  notice,  or  bad  faith,  to  charge  the 
holder  for  value,  there  can  be  no  question  that  the  recitals  of 
this  note  are  not  sufficient  to  charge  the  plaintiff  with  any 
equities  between  the  defendants  and  the  payee.  Goodman  v. 
Simonds,  20  How.  S^3;  Merritt  v.  Duncan,  supra;  Murray  v. 
Lardner,  2  Wall.  110. 

This  brings  us  to  the  question  of  fact  upon  the  proof  as  to 
notice.  It  is  not  pretended  that  there  was  anything  further 
to  charge  plaintiff  with  notice  than  that  he  knew  the  land  lay 
in  Arkansas,  and  that  Gregg  was  an  administrator  in  Arkan- 
sas. It  is  said  by  a  witness  that  the  officer  of  the  bank 
"looked  at  some  papers"  at  the  moment  of  taking  the  note 
before  he  agreed  to  take  it.  What  the  papers  were,  whether 
one  thing  or  another,  is  not  proved,  nor  is  there  anything  from 
which  to  infer  that  there  was  in  that  circumstance  a  probable 
knowledge  of  any  fact  connected  with  this  note.  It  may  have 
been  a  report  of  some  commercial  agency  showing  the  standing 
of  defendants,  for  anything  that  appeared  in  proof,  or  it  may 
have  been  some  other  paper  totally  disconnected  with  this 
transaction.    All  knowledge  of  the  alleged  facts  are  denied 
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by  the  oiSScers.  fiut,  more  than  this,  the  defence  is  that  the 
consideration  of  this  note  has  failed  by  reason  of  a  failure  of 
title  and  diminution  in  quantity  of  the  land,  and  that  by  the 
contract  of  purchase  the  money  was  not  to  be  paid  until  the 
title  was  satisfactory.  There  is  not  a  single  circumstance  or 
fact  in  the  proof  whi<Jh  even  tends  to  show  that  the  plaintiff 
had  any  knowledge  that  there  were  such  defences  to  the  note, 
or  of  the  facts  upon  which  they  were  predicated..  It  does  not 
follow  because  the  plaintiff  knew  the  note  was  given  for  land 
that  it  knew  the  facts  as  to  the  title  or  quantity.  The  whole 
argument  of  defendants  is  grounded  upon  the  assumption  that 
because  the  face  of  the  note  itself  conveyed  a  knowledge  that 
there  was  a  contract  for  land,  that  the  land  lay  in  Arkansas^ 
that  the  payee  was  an  administrator,  and  because  he  was 
pledging  a  note  of  $1,500  for  a  loan  of  $500  at  an  enormous 
interest  of  4  per  cent,  a  month,  therefore,  in  the  language 
of  the  brief,  ''the  bank  had  notice  or  knowledge  that  there 
was  a  probable  defence  to  the  note." 

Now,  if  the  decisions  of  the  supreme  court  already  cited, 
and  many  others,  mean  anything,  they  forbid,  in  this  court, 
that  any  circumstance  short  of  actual  knowledge  of  the  facts 
constituting  the  defence  shall  be  taken  to  defeat  the  holder  of 
his  right  to  recover.  The  proof  showed  that  in  Texas,  where 
this  bank  resides,  the  rate  of  interest  was  lawful  and  not 
unusual,  and  therefore  no  imputation  of  bad  faith  can  be 
based  upon  that  circumstance.  As  to  the  fact  that  the  ne- 
gotiator of  the  loan  was  an  administrator,  it  is  wholly  imma- 
terial. He  may  have  needed  the  money  for  the  purposes  of 
the  estate.  The  note  may  have  belonged  to  him,  having  been 
taken  in  settlement  for  his  commissions,  or  for  a  debt,  or  for 
a  distributive  share  of  the  estate,  for  anything  the  bank  knew 
to  the  contrary.  He  was  the  payee ;  the  legal  title  was  in 
him,  and  the  bank  need  not,  under  the  commercial  law  of  the 
United  States,  trouble  itself  to  inquire  into  the  facts. 

Any  man  may  pledge  a  large  collateral  for  a  small  loan, 
and  they  are  often  out  of  all  proportion  to  each  other.  I 
could  see  in  the  proof  nothing  tending  to  show  that  the  bank 
had  actual  notice  of  the  fact  that  the  title  to  the  land  had 
failed,  or  the  quantity  was  diminished,  or  the  quality  insuffi- 
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cient,  and  nothing  tending  to  show  bad  faith  on  its  part,  and- 
if  the  jury  had  found  otherwise  I  should,  without  the  least 
hesitation,  have  set  aside  the  verdict  and  granted  a  new  trial; 
therefore,  no  error  was  committed  in  directing  a  verdict  for 
the  plaintiff.  Orleans  v.  Piatt,  99  U.  8/676.  I  was  the  more 
willing  to  do  this,  because,  although  the  result  would  have 
been  the  same,  no  matter  how  well  founded  the  defences  may 
have  been,  I.  allowed  the  proof  upon  the  issues  to  be  taken^ 
and  was  satisfied  that  if  the  original  payee  himself  had  been 
suing  there  was  absolutely  no  defence  to  the  suit  in  a  court 
of  law,  however  it  may  have  been  in  a  court  of  equity,  on  a 
bill  for  specific  performance  or  a  bill  to  rescind  the  contract. 
I  shall  not  undertake  to  show  the  correctness  of  that  opinion, 
because,  strictly,  it  is  not  properly  in  judgment,  the  plaintiff 
being  entitled  to  recover  as  a  bona  fide  purchaser  for  value, 
without  notice  of  any  equities  in  favor  of  the  makers  of  the 
note.  I  should  also  have  mentioned  that,  even  if  the  con- 
tract for  the  land  referred  to  in  the  note  had  been  before  the 
bank,  it  could  have  safely,  in  my  opinion,  have  taken  this 
note. 

The  facts  on  which  the  supposed  defects  of  title  and  other 
defences  rest  were,  at  that  time,  unknown  even  to  the  de- 
fendants themselves.  The  land  contract  contained  a  stipu* 
lation  that  the  purchase  money  was  not  to  be  paid  until  cer- 
tain deeds  were  executed.  Those  deeds  had  been  execute^r 
and  after  their  receipt  the  defendants  paid  all  the  money  due, 
and  executed  this  note  and  others  for  the  purchase  money 
not  due  in  satisfaction  of,  and  for  the  purpose  of,  closing  up 
the  agreement  about  the  land.  The  supposed  defects  in  the 
deeds,  the  mistakes  in  them,  and  their  alleged  worthlessness 
to  convey  the  title  were  afterwards  discovered ;  indeed,  they 
were  discovered  after  the  pledge  of  this  note  to  the  bank. 
This  demonstrates  that,  at  the  time  this  note  was  negotiated, 
the  defendants  themselves  had  no  knowledge  of  the  facts  con- 
stituting their  defences. 

I  come  now  to  consider  a  new  question,  raised  since  the 
motion  for  a  new  trial  was  submitted,  and  never  before  re- 
ferred to  by  counsel  or  detected  by  the  court.  The  note  sued 
on  reads  as  follows: 
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"$1,500.  Memphis,  Tenn.,  June  7,  1875. 

"On  the  fourteenth  February,  1876,  we  promise  to  pay  to 
C!ol.  E.  P.  Gregg,  the  administrator  de  bonis  non  of  the  estate 
of  James  L.  Goree^  deceased,  the  sum  of  $1,500,  for  yalue 
received,  being  for  a  part  of  the  third  payment  on  the  Goree 
plantation  purchased  of  said  Gregg,  as  per. agreement  of  the 
fourteenth  February,  1874.  E.  M.  Apperson  &  Co." 

It  will  be  observed  that  the  note  does  not  contain  the  words 
"or  order,"  "or  bearer,"  "or  assigns,"  or  any  equivalent  words 
of  negotiability.  It  is  now  said  that  this  omission  destroys 
tha  negotiability  of  this  note,  and  that  it  cannot  be  sued  upon 
in  the  name  of  the  indorsee.  This  latter  objection,  as  to  the 
form  of  the  suit,  should  have  been  taken  by  demurrer  or  plea 
in  abatement.  But  even  if  so  taken  it  would  be  untenable 
under  our  statutes*  Whether  negotiable  or  not,  the  note  is 
assignable,  and  may  be  sued  on  in  the  name  of  the  assignee. 
T.  &  S.  Code,  §  1967,  and  notes;  WoI/y.  Tyler,  1  Heisk.  313. 
Nor  is  it  a  jurisdictional  question  in  this  court,  for  the  plead- 
ings show  that  a  suit  might  have  been  prosecuted  in  this  court 
if  no  assignment  had  been  made,  Gregg,  the  payee,  being  a 
citizen  of  another  state.  Wherefore,  the  jurisdiction  does  not 
depend  upon  th^  commercial  character  of  the  paper.  Act 
March  3,  1875,  (18  U.  S.  St.  470.) 

.  If  we  consult  the  authorities  immediately  preceding  and 
subsequent  to  the  statute  of  3  &  4  Anne,  c.  9,  cited  in  Muir 
V.  Jenldna,  2  Cranch  C.  C.  18,  and  elsewhere,  by  the  text 
writers  and  annotators,  it  will  be  discovered,  I  think,  that 
there  has  been  much  confusion  of  opinion  as  to  the  precise 
effect  of  that  statute  on  notes  omitting  the  words  "or  order," 
usually  inserted  to  give  the  note  negotiability,  with  the  gen- 
eral result  that  these  or  other  special  words  were  not  essen- 
tial, if  from  the  words  actually  used  an  intention  to  issue 
negotiable  paper  were  manifested.  If,  under  that  statute, 
and  solely  by  force  of  it,  a  note  not  containing  these  or  equiv- 
alent words  could  be  declared  upon  in  the  same  manner  as  a 
bill  of  exchange,  according  to  the  custom  of  merchants,  was 
entitled  to  grace,  and  would  support  a  contract  of  indorsement, 
it  does  not  seem  satisfactory  to  hold  that  the  note  is  not  oth- 
erwise fully  negotiable.    And  it  will  be  seen  that  the  judicial 
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and  professional  mind  never  fally  recognized  the  soundness 
of  the  position.  Yet  it  is  well  settled  that  a  bill  or  note  is  not 
negotiable  unless  it  contains  these  words,  or  some  word  of 
like  effect,  except  where  made  so  by  local  statute.  1  Am. 
Lead.  Cas.  (5th  Ed.)  399,  top  page;  3  Kent,  (12th  Ed.)  77; 
1  Dan'l,  Neg.  Inst.  §§  104-107.  The  most  direct  and  satis- 
factory case  I  have  foand  is  Gerard  v.  La  Corte,  1  Dall.  194; 
8.  C.  1  Am.  Lead.  Cas.  (5th  Ed.)  369. 

The  unsatisfactory  state  of  the  law  on  this  subject  induced 
the  state  of  North  Carolina,  from  which  we  have  derived  it, 
nearly  100  years  ago,  to  enact  that  ''every  biU,  bond,  or  note 
for  money,  whether  sealed  or  not,  and  whether  expressed  to  be 
payable  to  order,  or  for  value  received,  or  not,  shall  be  nego- 
tiable in  the  same  manner  as  promissory  notes."  Act  1786, 
c.  4,  §  1;  T.  &  8.  Code,  §  1957.  The  act  of  1762  (chapter  9) 
had  substantially  re-enacted  the  statute  of  Anne.  T.  &  8* 
Code,  §  1956.  The  argument  now  made  is  that  the  only 
effect  of  the  act  of  1786  was  to  make  bills  single  negotiable  in 
the  same  manner  as  promissory  notes  were  under  the  act  of 
1762,  and  notes  like  this  assignable.  This  is  contrary  to  the 
words  of  the  act  itself,  which  says  that  "every  note  for 
money,  whether  expressed  to  be  payable  to  order  or  not,  shall 
be  negotiable  in  the  same  manner  as  promissory  notes." 
This  is  more  manifest  by  reference  to  the  original  act  itself, 
which  this  section  of  the  Code  more  briefly  expresses.  Be- 
sides, it  was  further  amended  by  the  acts  of  1820  (chapter 
25)  and  1837,  (chapter  5,)  where  it  is  enacted  that  upon 
every  such  instrument  the  holder  may  maintain  a  joint  action 
against  the  maker  and  the  indorsers,  or  a  several  action 
against  any  one  or  more  of  the  indorsers.  T.  &  8.  Code,  § 
1958.     See,  also,  Id.  §  1967. 

The  cases  cited  in  the  notes  to  these  sections  of  the  Code 
fully  sustain  this  construction,  which  is  too  plain  to  require 
further  notice.  This  note  is,  then,  fully  negotiable  by  our 
local  statute.  It  is  confidently  argued,  however,  that  the 
federal  courts  do  not  recognize  or  enforce  the  laws  of  the 
states  upon  the  subject  of  commercial  law,  and  that  this 
question  must  be  decided  according  to  the  law  merchant  and 
the  statute  of  Anne,  and  that  this  act  cannot  change  the 
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rights  of  the  parties  under  that  law.  Sioift  v.  Tysoriy  16  Pet. 
1;  Keary  v.  Farmers'  d  Merchants'  Bank,  Id.  89;  Watson  v. 
Tarpley,  18  How.  617;  DromgooU  v.  Farmers*  d  Merchants* 
Bank,  2  How.  241 ;  1  Am.  Law.  Rev.  (N.  S.)  211,  226. 

It  is  said  in  Gregg  v.  Weston,  7  Biss.  360,  that  congress 
meant  by  ''the  law  merchant,"  as  used  in  the  act  of  March 
13,  1875,  the  law  of  contract  governing  the  note,  and  that 
the  statute  of  the  state  enters  into  and  becomes  a  part  of  the 
contract.  Whether  this  would  be  so  as  to  restrictive  statutes 
may  be  doubtful  under  the  above  decisions,  particularly  Wat- 
son V.  Tarpley,  supra.  I  must  confess  that  if  the  state  has 
power,  by  legislation,  to  enlarge  the  commercial  law,  it  does 
not  seem  very  clear  why  it  should  not  have  power  to  restrict 
it  in  the  same  way ;  but  there  can  be  no  doubt  that  restric- 
tions are  not  binding.  No  case  has,  however,  been  cited 
which  holds  that  a  statute  of  a  state  enlarging  the  negotiabil- 
ity of  bills  and  notes  is  not  binding  on  the  federal  courts. 
On  the  contrary,  such  statutes  are  frequently  enforced.  The 
latest  case  I  find  is  OaUs  v.  Nat.  Bank,  100  U.  8.  239.  There 
are  many  others.  Nearly  all  the  cases  either  construe  the 
statute  of  Anne  as  adopted  by  the  states,  or  the  statutes  in 
lieu  of  it  regulating  the  subject  of  negotiable  paper. 

The  result  of  the  authorities  seems  to  be  that  while  the 
decisions  of  the  state  courts  construing  contracts  under  the 
general  commercial  law  are  not  binding  as  rules  of  property 
or  rules  of  construction  on  the  federal  courts,  nor  are  state 
statutes  which  restrict  or  impair  the  rights  and  remedies  se- 
cured to  the  citizens  of  the  several  states  under  the  general 
commercial  law,  or  which  divest  the  federal  courts  of  the  cog- 
nizance of  those  rights  and  remedies,  those  statutes  which 
enlarge  and  extend  the  general  commercial  law  will  be  en- 
forced. It  is  so  in  equity  cases.  While  the  federal  courts 
uniformly  administer  the  equitable  rights  and  remedies  of  the 
general  law,  and  will  not  permit  any  restriction  by  state  legis- 
lation or  judicial  decision,  they  recognize  and  enforce  any 
new  equitable  right  given  by  the  legislature  of  the  states. 
BrodericVs  Will,  21  Wall.  603 ;  Gaines  v.  Fuentes,  92  U.  S. 
10,  at  p.  21. 

The  motion  for  a  new  trial  is  overruled* 
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Batbhar  V.  Faboasozt* 
ICXmdt  Ocmrt^  W.  D.  Tenneaaee.    ,  1880.) 

1  Equity— Pkaud—Wheh  Plaintifp  Repelled— Cleak  Hands.— Tha 
maxim  that  "  he  who  comes  into  equity  must  do  so  with  clean  hands," 
will  not  repel  the  plaintiff,  unless  the  fraud  complained  of  in  him  is 
a  part  of  the  very  transaction  as  to  which  he  seeks  relief. 

%  Same— Case  nf  Judgicent.— On  a  bill  to  set  aside  a  settlement  and 
eliminate  usury  from  an  account  which  has  been  paid  by  a  transfer  of 
land,  the  confession  by  the  plaintiff  that  he  coerced  his  wife  to  sign 
the  deeds  will  not  repel  him  from  a  court  of  equity. 

Oeorge  Oantt  and  W.  D.  Beard^  for  plaintiflF. 

Taylor  d  Carroll,  for  defendant. 

Hammond,  D.  J.  This  is  a  bill  to  re-open  the  eettlement  of 
an  account  on  the  ground  of  usury,  undue  influence,  and  vio- 
lated confidence,  amounting  to  an  alleged  fraudulent  imposi- 
tion by  the  defendant  upon  the  plaintiff.  It  appears  by  the 
bill  that  the  plaintiff  and  defendant  were  joint  owners  of  a 
plantation,  the  plaintiff  managing  the  property  in  the  business 
of  growing  cotton,  whioh  was  sent  to  the  defendant  for  sale,  he 
being  a  cotton  commission  merchant;  the  supplies  to  fur- 
nish the  plantation  being  supplied  by  the  defendant  from  his 
stock  of  merchandise,  or  otherwise,  and  charged  to  the  joint 
account.  The  account  also  contains  items  of  money  advanced 
to  the  plaintiff  to  pay  for  his  share  of  the  purchase  money  of 
the  plantation.  The  parties  had  a  settlement,  and  the  plain- 
tiff appeared  to  be  indebted  to  the  defendant  in  some  $30,000. 
To  secure  this  the  plaintiff  executed  a  mortgage  on  his  share 
of  the  land,  and  subsequently  an  absolute  deed  in  full  pay- 
ment, his  wife  joining  in  the  conveyance  for  the  purpose  of 
releasing  her  dower  and  homestead  rights. 

The  plaintiff  alleges  in  the  bill  that  he  procured  this  ac- 
quiescence of  his  wife  by  coercion,  setting  forth  in  detail  his 
angry  denunciations  of  her  for  her  remonstrances,  and  his 
threats  to  have  defendant,  whom  she  greatly  disliked,  ap- 
pointed guardian  for  her  children,  and  such  other  like  con- 
duct as  procured  her  signature  to  the  deeds.  The  bill  is 
demurred  to  because  of  this  allegation  of  coercion  and  con- 
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fession  of  fraud  upon  his  wife,  and  thd  maxim  is  invoked 
that  "He  who  comes  into  equity  must  do  so  with  clean 
hands.  **  The  principle  indicated  by  the  maxim  only  applies 
to  the  conduct  of  the  party  in  respect  to  the  particular  trans- 
action under  consideration,  for  the  court  will  not  go  outside 
of  the  case  for  the  purpose  of  examining  the  conduct  of  the 
plaintiff  in  other  matters,  or  questioning  his  general  charac- 
ter for  fair  dealing.  Bisph.  Eq.  61.  It  does  not  mean  a 
general  depravity;  it  must  have  an  immediate  and  necessai^ 
relation  to  the  equity  sued  for;  it  must  be  depravity  in  a 
legal  as  well  as  moral  sense.  Bering  v.  Winchelsea,  1  Cox,  Gh. 
818;  Nichols  v.  Cabe,  8  Head,  92;  Sharp  v.  Caldwell,  7 
Humph.  416;  MuLloy  v.  Young,  10  Humph.  298;  Kelton  v. 
MUiken,  2  Cold.  410;  Lewis'  Appeal,  67  Penn.St.  158,  166. 

If  it  be  conceded  that  the  coercion  of  the  wife  is  evidence 
of  moral  turpitude, — and  certainly  no  court  can,  at  this  day, 
do  less  than  severely  reprehend  such  conduct, — still,  the  plain- 
tiff will  not  be  repelled  unless  the  iniquity  complained  of  in 
him  is  connected  with  and  a  part  of  the  very  transaction  as 
to  which  he  seeks  relief.  It  seems  to  me  plain  that,  while 
the  coercion  of  the  wife  was  a  method  of  perfecting  the  de- 
fendant's title  to  the  land,  and  in  that  sense  connected  with 
the  transaction,  it  is  not  a  pari  of  it.  The  subject  of  con- 
troversy is  the  usury  in  the  account,  and  the  other  alleged 
false  and  fraudulent  items  as  to  which  there  is  said  to  have 
been  an  unfair  settlement. 

The  land  was  given  in  payment,  and  the  deeds  made  to 
effectuate  the  payment  are  recited  in  the  bill;  the  relief  asked 
being  to  correct  the  settlement,  and  to  hold  it  as  payment 
only  for  so  much  as  is  actually  due,  charging  the  defendant 
as  trustee  for  the  balance.  The  case  stands  as  if  money  had 
been  paid  in  settlement  of  defendant's  accoant,  and  we  should 
be  asked  to  repel  the  plaintiff  because  it  appeared  that  he 
procured  the  money  from  some  third  party — his  wife,  for  ex- 
ample—by questionable  and,  it  may  be,  fraudulent  practices. 
I  do  Aot  see  that  such  a  case  falls  within  the  maxim  or  rule 
of  equity  invoked  by  the  demurrer. 

The  object  of  the  bill  is  to  surcharge  and  falsify  the  mer- 
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ohandise  account,  and  no  relief  is  asked  because  of  the  alle- 
gation of  coercion  of  the  wife.  It  might  afford  her  a  ground 
for  relief,  and  she  is  made  a  defendant,  as  are  her  children; 
for  what  purpose  it  does  not  appear,  unless  to  enable  them 
to  file  a  cross-bill  to  recover  their  alleged  dower  and  home- 
stead rights.  But  no  relief  is  asked  against  them;  they  have 
not  appeared,  and  no  process  has  brought  them  here.  The 
case  must,  therefore,  be  determined  alone  as  between  the 
plaintiff  and  the  defendant,  Fargason. 

Mr.  Spence,  in  treating  of  this  and  the  kindred  maxim  that 
''he  who  asks  equity  must  do  equity,"  gives  some  curious  illus- 
trations of  its  application  in  ancient  times,  when  the  chan- 
cellor, as  a  condition  precedent  to  giving  the  plaintiff  relief, 
would  require  him  to  ask  pardon  of  the  defendant,  to  withdraw 
slanderous  words,  to  be  dutiful  to  his  parent  or  uncle,  and  in 
one  case  to  publicly  on  his  knees  ask  forgiveness  of  the  defend- 
ant; all  required  because  of  some  depraved  conduct  by  the 
plaintiff.  But  even  in  these  cases  the  wrong  redressed  was  to 
the  defendant  and  not  a  third  party,  and  Mr.  Spence  says 
they  are  cited,  not  as  precedents,  but  curiosities  of  the  law. 
1  Bpence  Eq.  Jur.  424,  and  note. 

The  cases  cited  by  the  learned  counsel  for  the  defendant 
all  show  that  the  plaintiff  wab  seeking  advantage  of  or  relief 
from  the  bad  conduct  with  which  he  was  himself  charged. 
Creath  v.  Sims,  6  How.  192;  Wheeler  v.  Sage,  1  Wall.  627; 
BleakeUy'i  Appeal,  66  Pa.  St.  191. 

The  case  of  Wheeler  v.  Sage,  supra,  so  much  relied  on  in 
argument,  was  a  case  where  the  plaintiffs  had  been  disap- 
pointed in  expected  profits  of  a  fraudulent  transaction  by  the 
desertion  of  their  confederate,  whose  greed  induced  him 
to  take  the  whole  for  himself.  Belief  was  refused,  so  far  as 
the  doctrine  now  under  consideration  was  applied,  because, 
to  have  given  them  relief  would  have  been  to  sanction  the 
nefarious  transaction  in  the  court.  No  such  result  will  ensue 
in  this  case. 

Demurrer  overruled. 
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Hbteb,  Weis  &  Co.  V.  Gateus. 

lOtrcuU  (JouTt^  W.  D.  Tetinestes.    ,  1880.) 

•L  Practice— Sbt-Off— Effect  of  DisiossAii  by  thb  Pladptiff. — 
Where  the  defendant  has  filed  a  plea  of  set-off,  if  the  plaintiff  volun- 
tarily  dismisses  his  snit,  as  he  may  under  the  Tennessee  statute,  the 
defendant  may  elect  to  proceed  on  his  plea  of  set-off  in  the  capacity 
of  plaintiff,  and  the  cause  wiH  be  tried  as  if  he  had  brought  an  inde- 
pendent suit  on  his  counter  claim. 

George  GiUkam,  for  defendant. 

L.  Lehman,  for  plaintiflfs. 

Hammond,  D.  J.  At  a  former  day  of  this  term  the  plain* 
tiffs  dismissed  their  suit,  and  now  the  defendant,  who  had 
filed  a  plea  of  set-off,  moves  to  ro-instate  the  case  upon  the 
trial  docket  for  the  purpose  of  trying  the  issues  made  upon 
his  plea  of  set-off.  The  Tennessee  Code,  in  the  chapter  reg- 
ulating the  trial  and  its  incidents,  provides  that  "the  plaintiff 
may,  at  any  time  before  the  jury  retires,  take  a  nonsuit,  or 
dismiss  his  action,  as  to  any  one  or  more  defendants;  but,  if 
the  defendant  has  pleaded  a  set-off  or  counter  claim,  he  may 
elect  to  proceed  on  such  counter  claim  in  the  capacity  of  a 
plaintiff.**  T.  &  S.  Ck)de,  2964.  The  chapter  on  pleadings  in 
civil  actions,  in  the  article  on  the  plea  of  set-off,  had  provided 
that  "if  the  debt  or  demand  so  offered  to  be  set  off  exceed 
the  amount  of  the  plaintiff's  demand,  such  excess  being  found 
by  the  jury,  judgment  shall  be  rendered  against  the  plaintiff 
in  favor  of  the  defendant  for  such  excess,  and  all  costs.**  T* 
&  8.  C!ode,  2922. 

In  construing  this  latter  section  the  supreme  court  of  Ten* 
nessee  has  repeatedly  determined  that  if  the  plaintiff  fails  in 
his  action  to  establish  his  claim,  so  that  the  judgment  is  that 
the  defendant  owes  the  plaintiff  nothing,  the  defendant  can 
recover  nothing  on  his  set-off,  because  he  is  allowed  a  judg* 
ment  for  the  exciss  only.  And  it  has  been  held  that  the  pro- 
visions of  section  2964,  above  quoted,  have  not  changed  this 
rule  of  decision.  Whether  this  be  the  correct  construction  of 
the  statute  or  not,  it  is  too  well  settled  to  be  now  disturbed  by 
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farther  judicial  eonstrnction*  "The  legislature  has  changed 
the  rule,  in  actions  before  a  justice  of  the  peace,  by  amending 
section  4160  of  the  Code,  and  now,  in  those  actions,  ''if  the 
plaintiff  fails  in  establishing  any  demands  against  the  de* 
fendant,'*the  defendant  is  nevertheless  entitled  to  have  judg«  • 
ment  for. whatever  is  due  him  on  his  cross-action.  Acts  1879, 
e.  222,  p.  265. 

This  act  does  not,  however,  apply  to  any  suits  except  those 
commenced  before  a  justice  of  the  peace,  and  has  not 
changed  the  rule  under  section  2922  of  the  Code.  Why  this 
distinction  has  been  made  we  cannot  tell,  but  in  tracing 
these  sections  to  their  originals  it  will  be  seen  that  suits  be- 
fore justices  of  the  peace  have  always  been  more  favored  than 
others  in  this  matter  of  the  defendant's  rights  under  his  plea 
of  set-off,  and  it  is  plain  this  act  has  followed  that  distinction. 
The  law,  therefore,  remains,  in  regard  to  this  suit,  as  it  stood 
prior  to  the  act  of  1879 ;  so  that,  if  the  parties  goto  trial  and  the 
plaintiff  fails  in  his  action,  the  defendant  can  recover  nothing  on 
his  set-off.  Henry  v.  Walker,  11  Heisk.  194;  Baker  v.  Origsby, 
7  Heisk.  627 ;  Railroad  v.  Oalbraith,  1  Heisk.  482 ;  Srazelton 
v.  Railroad,  3  Head,  670;  Edington  v.  Pickle,  1  Sneed,  122; 
Barnard  v.  Young,  6  Humph.  100. 

Bat  in  all  these  cases  there  was  a  trial  before  the  jury  or 
the  justice,  and  it  was  held,  under  such  circumstances,  that 
the  defendant  cannot  recover  on  his  set-off  if  the  plaintiff 
fails  in  his  action;  and  in  none  of  them  did  the  plaintiff 
voluntarily  dismiss  his  suit.  Where  he  does  this  the  rule  is 
different,  because,  by  the  very  terms  of  the  statute,  if  the 
plaintiff  dismisses  his  suit  before  the  jury  retires  the  defend- 
ant may  elect  to  proceed  on  his  set-off  in  the  capacity  of 
plaintiff.  It  is  precisely  this  case  to  which  the  statute  applies, 
and  the  decisions  above  referred  to  do  not  affect  the  question. 
It  was  held  in  Riley  v.  Carter,  8  Humph.  280,  that  after  plea 
of  set-off  filed  the  plaintiff  could  not  dismiss  his  suit  at  all ; 
but  the  Code,  §  2964,  has  changed  this,  and  he  may  now  do 
so,  but  with  an  express  provision  that  if  he  does  the  defend- 
ant may  proceed  on  his  set-off.  There  is  no  difficulty  in  our 
practice  in  doing  this,  for  the  plea  of  set-off  is  in  the  nature 
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of  a  declaration  on  the  counter  claim.  T.  &  S.  Code,  §§  2918, 
2932,  2940;  Ridley  v.  Buchanan,  2  Swan,  665,  658, 

The  case  should,  therefore,  be  re-instated  on  the  trial  docket, 
and  proceed  on  the  plea  of  set-off  as  if  the  defendant  were  the 
plaintiff;  but  the  order  dismissing  the  plaintiff's  action  should 
stand  as  ii  is,  the  suit  of  the  plaintiff  having  been  dismissed 
by  himself,  as  he  had  a  right  to  do  under  the  statute. 

Motion  granted. 


Brown  v.  Memphis  &  0.  B.  €o. 

(OircuU  Oourtt  W.  2>.  TennesBee,    August  6, 1880.) 

1.  FiXAxmfQ — TENNB68BB  OoDE. — Any  declaration  which  states  a  eauso 
of  action,  however  informally,  or  any  plea  which  states  a  defence 
either  by  way  of  general  denial  equivalent  to  the  general  issue  or  spe- 
cial plea  showing  the  facts  constituting  the  defence,  will  be  good 
under  the  Tennessee  Code,  whether  good  at  common  law  or  not. 

S,  Carkibr — RifiAfiONABLB  Rboulation — How  DsTEBMHTBD. — Where  A 
woman  was  excluded  from  the  "  ladies'  car  "  because  she  was  of  no- 
toriously bad  character,  the  defendant  pleaded  a  reasonable  regulation 
authorizing  the  exclusion,  and  that  the  plaintiff  came  within  it.  Hddf 
that  it  is  a  mixed  question  of  law  and  fact  whether  the  regulation  is 
reasonable  or  not,  to  be  subdiitted  to  the  jury,  on  proper  instructions 
by  the  court,  and  that  it  will  not  be  determined  on  demurrer. 

Inge  dt  Chandler^  for  plaintiff. 

Humes  dt  Poston,  for  defendant. 

Hammond,  D.  J,  This  is  an  action  for  wrongfully,  and  with 
unnecessary  force,  ejecting  the  plaintiff  from  the  defendant's 
cars,  and  has  been  heard  upon  demurrer  to  the  pleas.  .  The 
grounds  of  objection  arising  out  of  the  form  and  substance  of 
the  pleas  would  be  good,  perhaps,  if  the  pleadings  were  to  be 
tested  by  the  common  law,  but,  under  the  Tennessee  Code, 
they  are  not  well  taken.  Any  declaration  which  states  a 
cause  of  action,  however  informally,  or  any  plea  which  states 
a  defence  either  by  general  denial  equivalent  to  the  general 
issue,  or  special  plea  showing  the  facts,  will  be  good,  whether 


Digitized  by 


Google  ^* 


:88  FEBERAIi   BEPOBTEa. 

good  at  common  law  or  not.    Code,  (T.  &  S.  Ed.)  2884,  2913, 
2917a;  Car.  Hist.  Lawsuit,  §§  206,  209,  844. 

The  second  plea,  which  avers  that  the  plaintiff  is  a  colored 
woman,  and  sets  up  a  regulation  requiring  colored  people  to 
occupy  separate  cars  equal  to  those  provided  for  white  peo- 
ple, has  been  withdrawn,  because,  as  stated  by  counsel,  this 
company  has  no  such  regulation,  people  of  all  colors  being 
admitted  to  their  cars  without  classification  or  distinction  on 
account  of  color. 

This  leaves  for  present  consideration  only  the  question 
arising  on  the  third  plea,  which  is  as  follows :  "And,  for  a 
further  plea  in  this  behalf,  defendant  says  that,  by  a  custom-' 
ary  regulation  of  the  defendant,  a  certain  car  in  the  defend- 
ant's passenger  train,  commonly  called  the  ladies'  car,  was 
set  apart  to  be  exclusively  used  and  occupied  by  i)ersons  of 
good  character,  and  genteel  and  modest  deportment,  from 
which  said  car  it  was,  by  said  regulation,  the  duty  of  defend- 
ant's conductor  to  exclude  all  persons  of  improper  character, 
or  addicted  to  deportment  offensive  to  modesty  and  decorum. 
Yet  the  plaintiff,  at  the  time  of  her  alleged  grievance,  being 
a  notorious  courtesan,  addicted  to  lascivous  and  profane  con- 
versation and  immodest  deportment  in  public  places,  and 
well  known  to  the  defendant's  conductor  as  such,  and  well 
knowing  the  regulation  aforesaid,  and  well  knowing  that 
there  were  other  good  and  comfortable  passenger  cars,  of 
equal  accomodations  with  the  one  provided  for  the  ladies,  in 
said  train,  whereon  she  could  be  safely  and  securely  carried 
without  violation  of  the  regulation  aforesaid,  notwithstanding 
intruded  herself  into  said  ladies'  car,  and  being  then  and 
there  by  the  conductor  advised  of  said  regulation,  and  po- 
litely requested  to  remove  into  another  good,  safe,  and  com- 
fortable car,  of  ample  accommodations,  in  said  train,  per- 
emptorily refused,  and  persisted  in  refusing,  whereupon, 
with  gentle  hands  and  without  unnecessary  force,  the  con- 
ductor removed  the  plaintiff  from  the  ladies'  car,  and  tendered 
her  accommodation  in  the  said  other  car,  which  refusing,  the 
plaintiff  left  the  train,"  etc. 
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The  plaintiff  alleges,  in  the  declaration,  that  she  had  pur- 
chased of  the  agent  of  the  defendant  a  first-class  ticket  from 
Corinth  to  Memphis,  and  took  her  seat  in  a  car,  from  which 
with,  as  is  alleged,  brntal  violence,  she  was  ejected.  The 
demurrer  insists  that  the  plea  shows  no  ground  of  defence, 
and  it  is  argued  for  the  plaintiff  that  she  was  not  subject  to 
exclusion  except  for  improper  conduct  exhibited  in  the  car  at 
the  time,  and  by  this  plea  none  is  alleged.  The  argument  is 
that  the  carrier  could  not  refuse  to  carry  her,  as  long  as  she 
behaved  properly  on  the  train,  because  of  her  alleged  bad 
character,  nor  exclude  her  for  that  cause  after  having  made 
the  contract  by  the  sale  of  the  ticket;  at  least,  not  without 
tendering  back  the  fare,  which  is  not  averred  in  the  plea.  It 
does  not  seem  to  me  that  these  are  the  issues  tendered  by  the 
plea.  The  conductor  did  not,  according  to  the  allegations  of 
the  plea,  refuse  to  carry  the  plaintiff,  as  by  the  contract  she 
was  entitled  to  be  carried,  for  the  plea  avers  a  tender  of  first- 
class  acconunodations,  which  were  refused. 

The  declaration  is  carefully  worded,  so  as  to  charge  that 
the  plaintiff  was  excluded  from  a  car,  and  avers  that  defend- 
ant refused  to  carry  her  ''on  or  in  said  car,''  and  ejected  her 
with  such  brutality  that  she  abandoned  her  trip.  This  excess- 
ive force  is  denied  by  the  plea,  but  ejection  from  "the  ladies' 
car"  is  confessed,  and  sought  to  be  avoided  by  pleading  a 
regulation  forbidding  the  plaintiff  to  ride  on  that  particular 
car  because  of  her  bad  character.  The  demurrer,  in  legal 
effect,  confesses  that  there  was  such  a  regulation  as  the  plea 
avers,  and  that  the  plaintiff  was  of  the  bad  character  charged. 
The  only  question,  therefore,  is,  was  this  a  reasonable  regula- 
tion? Can  a  carrier  set  apart  a  car  for  the  exclusive  use  of 
persons  "of  good  character,  and  genteel  and  modest  deport- 
ment," and  exclude  from  that  car  all  persons  "of  improper 
character,  or  addicted  to  deportment  offensive  to  modesty  and 
decorum,"  without  reference  to  their  demeanor  at  the  time 
they  take  passage  in  the  car,  and  require  such  persons, 
although  well-behaved  at  the  time,  to  occupy  another  car  not 
so  exclusive  in  regard  to  the  persons  permitted  to  occupy  it? 
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In  New  Jersey  this  is  held  to  be  a  question  of  fact  for  the  jury 
to  decide.  The  court  says :  *'It  must,  from  its  yeiy  nature,  be 
a  question  of  fact  rather  than  of  law.  The  reasonableness 
or  unreasonableness  of  the  regulation  is  properly  for  the  con- 
sideration, not  of  the  court,  but  of  the  jury."  State  v.  Over- 
ton,  4  Zab.  435-441 ;  Morris  Railroad  Co.,  v.  Ayres^  6  Dutch. 


In  Bass  y.  Railroad,  36  Wis.  450,  it  is  said  "to  partake  of 
the  character  of  debatable  ground  between  court  and  jury, 
and  is  so  properly  held  to  be  a  mixed  question  of  fact  and 
law;  and  it  is  always  proper  to  submit  the  question,  under 
instructions,  to  the  jury."  Page  459.  And  in  Day  v.  Owen,  5 
Mich.  620,  it  is  said :  ''In  pleading,  it  is  sufficient  to  state 
the  rule  or  regulation,  that  plaintiff  comes  within  it,  and  to 
aver  its  reasonableness.  It  is  not  necessary  to  spread  upon 
the  record  the  facts,  which  may  be  more  or  less  numerous, 
that  the  party  relies  on  to  establish  its  reasonableness.  It  is 
otherwise  where  the  defendant  refuses  to  carry  this  plaintiff 
generally.  In  such  cases,  the  facts  constituting  his  excuse, 
if  he  have  one,  must  appear  on  the  record,  that  the  court  may 
determine  whether  it  be  good  or  bad.  But  the  reasonable- 
ness of  a  rule  or  regulation  is  a  mixed  question  of  law  and 
fact,  to  be  found  by  the  jury  on  the  trial,  under  the  instrue- 
tions  of  the  court.  It  may  depend  on  a  varie.ty  of  circum- 
stances, and  may  not  improperly  be  said  to  be  in  itself  a  fact 
to  be  deduced  from  other  facts.  It  is  not  to  be  inferred  from 
the  rule  or  regulation  itself,  but  must  be  shown  positively.** 
Page  527.  And  it  was  held  in  that  case  that  the  question 
would  not  be  determined  on  demurrer. 

Demurrer  overruled. 

NoTX.    See  Thomp.  Carr.  Pass.  800. 
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Lathbop  and  others  t;.  Thb  Junction  Bailboab  Compakt 
and  others.* 

{OiremiOourt,  E  D.  PeuMylvania.    October  28, 1880.) 

1  Railroad— OwNBRBHiF  op  Section  op  Road  poRMmo  Part  op  thb 
LiNB  OP  Another  Company  m  which  ft  xb  a  Stockholdebf— Right 
op  Latter  Cohpant  to  Uqb  such  Section— Prsmminart  Injunc- 
tion.—A  railroad  was  bnilt  for  the  purpose  of  uniting  three  other 
roads,  which  were  the  principal  owners  of  its  corporate  stock.  One  of 
these  three  other  roads  allowed  a  portion  of  the  uniting  road  to  be 
located  orer  its  property,  and  built  that  portion  at  its  own  expense. 
Subsequently  it  olahned  the  exclusive  control  over  that  portion,  and 
refused  to  allow  the  uniting  road  to  transport  freight  and  passengers 
thereon.  HM^  that  although  it  might  have  a  proprietary  right  in 
that  portion  of  the  road,  it  was  bound  to  allow  the  uniting  road  a 
reasonable  use  thereof,  as  a  part  of  the  latter's  continuous  line.  HM^ 
further,  that  the  right  to  such  use  might  be  enforced  by  a  preliminary 
injunction  restraining  the  company  owning  the  portion  of  road  from 
Inteif ering  with  the  transportation  of  the  freight  and  passengers  car- 
ried by  the  uniting  road.  ^ 

Motion  for  a  Preliminary  Injunction. 

This  was  a  bill  in  eqaity  filed  by  two  stockholders  of  the 
Junction  Bail^oad  Company  against  the  Junction  Bailroad 
Company  and  the  Pennsylvania  Bailroad  Company.  The 
bill  alleged  that  the  Junction  Bailroad  Company  was  by  law 
obliged,  under  eertain  regulations,  to  transport  freight  and 
passengcfrs  over  its  road,  but  that  it  had,  in  consequence  of 
a  claim  of  the  Pennsylvania  Bailroad  Company  to  the  exclu- 
Bive  property  in  and  control  over  a  portion  of  its  road,  refused 
to  transport  freight  of  the  Baltimore  &  Ohio  Bailroad  Com* 
pany,  in  course  of  transmission  from  Baltimore  to  New  Tork, 
by  means  of  a  route  in  which  the  Junction  Bailroad  was  a 
connecting  link.  The  bill  prayed  for  an  injunction  restrain- 
ing the  Junction  Bailroad  Company  from  declining  or  refusing 
to  transport  such  freight,  and  restraining  the  Pennsylvania 
Bailroad  Company  from  interfering  with  such  transportation* 

The  Peimsylyania  Bailroad  Company  filed  an  answer  ath 
sorting  an  exclusive  right  to  and  over  a  section  of  road  form- 

•PrepariBd  by  Frank  P.  Priehard,  Esq.,  of  the  Philadelphia  bar. 


Digitized  by  VjOOQIC 


42  FEDEBAL   BEPOBTEB. 

iBg  a  portion  of  the  line  known  as  the  Junction  BaHroad,  and 
denying  that  there  was  any  duty  or  liability  on  the  pari  of 
the  Junction  Bailroad  Company  to  transport  freight  or  pas- 
sengers over  such  section. 

The  pleadings  and  affidavits  disclosed  the  following  facts : 
The  Pennsylvania,  the  Philadelphia  &  Beading,  and  the 
Philadelphia,  Wilmington  &  Baltimore  Bailroad  Companies 
operated  respectively  three  lines  of  railroad,  terminating  in 
the  city  of  Philadelphia,  east  of  the  Schuylkill  river.  In  the 
year  1860  a  charter  was  obtained  from  the  legislature  for  a 
corporation  to  be  known  as  the  Junction  Bailroad  Company, 
with  power  to  build  a  road  on  the  west  bank  of  the  Schuyl- 
kill river,  from  a  point  on  the  Philadelphia  &  Beading  Bail- 
road to  a  point  on  the  Pennsylvania  Bailroad,  and  from  thence 
to  a  point  on  the  Philadelphia,  Wilmington  &  Baltimore 
Bailroad,  thus  connecting  those  three  roads,  and  allowing  an 
interchange  of  freight  and  passengers  without  a  transfer 
through  the  populous  parts  of  the  city.  Under  this  charter 
and  various  supplements  the  road  was  built,  and  bonds  to  the 
extent  of  $800,000,  secured  by  mortgages  covering  the  entire 
line  of  road,  were  issued  to  defray  the  cost.  With  the  excep- 
tion of  a  few  shares  held  by  individuals,  the  stock  of  the  com- 
pany was  all  taken  and  held  by  the  three  railroads  above 
named.  During  the  construction  of  the  road  the  president, 
secretary,  and  chief  engineer  of  the  company  were  officers  of 
the  Pennyslvania  Bailroad  Company.  In  constructing  the 
Junction  Bailroad  a  portion  of  its  middle  section  was  built 
upon  ground  owned  by  the  Pennsylvania  Bailroad.  In  the 
year  1866  a  dispute  arose  between  the  Junction  Bailroad  and 
the  Pennsylvania  Bailroad  as  to  the  ownership  of  this  portion 
of  the  road,  the  latter  company  claiming  that  it  had  con- 
structed this  portion  of  the  road  at  its  own  expense,  and  was 
the  sole  owner  thereof.  This  dispute  was  terminated  by  a 
decision  of  the  supreme  court  of  Pennsylvania  (Pennsylvania  R. 
Co.'s  Appeal,  80  Pa.  St.  265)  that  this  portion  of  the  road 
was  the  property  of  the  Pennsylvania  Bailroad  Company, 
without  prejudice,  however,  to  the  right  of  the  Junction  Bail- 
road Company  "to  assert  either  at  law  or  in  equity  any  right 
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or  rights  (if  any  they  have)  relating  to  the  use  of"  the  said 
portion  of  the  road. 

By  the  leasing  of  different  lines  connecting  the  cities  of 
Philadelphia  and  New  York,  the  Pennsylvania  Bailroad  Com- 
pany and  the  Philadelphia  &  Beading  Bailroad  Company  be- 
came competing  lines  as  to  freight  brought  from  the  west  over 
the  Baltimore  &  Ohio  Bailroad  and  destined  for  New  York. 
The  Pennsylvania  Bailroad  Company  thereupon  refused  to 
allow  the  Junction  Bailroad  Company  to  transport  passen- 
gers or  freight  over  the  portion  of  the  track  above  referred  to. 

Two  of  the  individual  stockholders  then  filed  the  present* 
bill.  At  the  same  time  similar  bills  were  filed  against  the 
same  defendants  by  the  Baltimore  &  Ohio  Bailroad  Company 
and  by  the  Central  Bailroad  Company  of  New  Jersey. 

Upon  the  argument  it  was  contended  on  the  part  of  the 
Pennsylvania  Bailroad  Company  not  only  that  it  had  an  ex- 
clusive right  to  the  portion  of  road  owned  by  it,  but  that,  how- 
ever this  point  might  be  finally  decided,  no  preliminary  in- 
junction of  the  nature  of  the  one  asked  for  by  complainants 
could  be  issued  under  the  circumstances  of  this  case. 

E.  G.  Piatt,  Samuel  Dickson,  and  John  C.  Bullitt,  for  the 
complainants. 

James  E.  Oowen,  for  Junction  Bailroad  Company. 

Wayne  MacVeagh  and  Chapman  BiddU,  for  Pennsylvania 
Bailroad  Company. 

MoKennan,  C.  J.  It  is  no  part  of  my  present  purpose  to 
notice  any  other  than  the  main  question  in  this  case.  It  is 
sufficient  for  me  to  say,  as  to  several  other  questions  discussed 
by  counsel  at  the  argument,  that,  in  my  opinion,  the  court 
has  power  to  grant  the  preliminary  relief  prayed  for,  and  that 
the  alleged  impending  injury  to  the  interests  of  the  complain- 
ants is  of  such  a  character  as  to  entitle  them  to  invoke  the 
interposition  of  the  court. 

The  Junction  Bailroad  Company  is  a  corporation  created 
by  a  special  act  of  the  Pennsylvania  legislature,  dated  May 
30,  1860,  whereby  it  was  authorized  to  "construct  a  railroad  • 
commencing  at  a  point  upon   the  Philadelphia  &  Beading 
Bailroad,  $t  or  near  the  bridge  of  said  company,  near  Peters 
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island,  in  the  river  Schuylkill ;  thence  by  the  best  route  to  a 
point  upon  the  line  of  the  Pennsylvania  Railroad,  within  one 
mile  east  of  George's  ran,  at  the  village  of  Hestonville: 
thence  by  the  line  of  the  Pennsylvania  Bailroad,  by  the  most 
direct  and  practicable  route,  to  a  point  upon  the  line  of  the 
Philadelphia,  Wilmington  &  Baltimore  Bailroad.*' 

By  a  supplement  to  this  charter,  passed  in  1861,  the  Junc- 
tion Bailroad  Company  was  authorized  to  "make  a  complete 
line  of  railway  from  a  point  on  the  Philadelphia  &  Beading 
railroad,  at  or  near  the  bridge  at  Peters  island,  to  a  point 
on  the  Philadelphia,  Wilmington  &  Baltimore  Bailroad,  at  or 
near  Gray's  ferry  bridge,  by  the  most  convenient  and  practi- 
cable route.** 

By  farther  legislation  the  company  was  authorized  to  bor- 
row $500,000  upon  mortgage  of  its  property  and  franchises, 
and,  upon  this  security,  a  loan  of  that  amount  was  negotiated 
upon  the  authorized  guaranty  of  it  by  the  three  companies 
named. 

The  stock  of  the  company  was  taken  and  is  now  held  by 
the  Pennsylvania  Bailroad  Company,  the  Philadelphia  & 
Beading  Bailroad  Company,  and  the  Philadelphia,  Wilming- 
ton &  Baltimore  Bailroad  Company,  except  a  few  shares  which 
are  held  by  individuals. 

At  the  organization  of  the  company,  in  1861,  the  president 
of  the  Pennsylvania  Bailroad  Company  was  elected  its  presi. 
dent,  and  occupied  that  position  until  1867,  during  which 
time  the  whole  line  of  its  road  was  located  definitely  between 
its  prescribed  termini.  Under  his  direction  a  large  sum,  to- wit, 
about  $870,000,  was  expended  in  its  construction,  and  the 
whole  of  the  road,  except  that  part  between  Market  and  Thirty- 
fifth  streets,  was  completed  by  it. 

This  intervening  part  was  constructed  by  the  Pennsylvania 
Bailroad  Company,  and  was  held  by  the  supreme  court  of 
Pennsylvania  to  be  the  property  of  that  company,  and  this 
decision  must  be  regarded  as  conclusive  so  far  as  the  legal 
ownership  of  that  link  is  concerned.  But,  in  view  of  the 
admission  that  the  Junction  Bailroad  may  have  rights  touch- 
ing the  use  of  the  section  of  road  referred  to,  the  decree  was 
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entered  withoVit  prejudice  to  such  rights^  or  to  the  assertion 
of  them  in  appropriate  proceeding. 

Various  other  facts  are  alleged  in  the  bills  of  complaint, 
and  are  veritied  by  the  accompanying  affidavits^  which,  all 
together,  constitute  a  ''strange,  eventful"  history  of  the  con- 
struction of  the  road. 

Enough  of  them  have  been  here  stated  to  indicate  the  vital 
object,  and  the  essential  importance  to  the  public  of  the  con* 
struction  of  the  road. 

The  Pennsylvania,  the  Philadelphia  &  Beading,  and  the 
Philadelphia,  Wilmington  &  Baltimore  Bailroads  terminated 
at  Philadelphia.  They  were  unconnected  with  each  other, 
and  so  the  immense  traffic  requiring  transfer  from  the  one  to 
the  other  was  necessarily  conducted  with  great  expense,  in- 
convenience, and  embarrassment.  These  difficulties  could  be 
almost  entirely  avoided  by  the  construction  of  a  continuous 
line,  only  about  four  miles  long,  from  Gray's  ferry  to  Peters 
island,  and  accordingly  the  Junction  road  was  projected  and 
made.  A  broken  line,  with  a  gap  in  the  middle  of  it,  would 
not  answer  the  purpose;  its  continuity  was  absolutely  essen- 
tial to  effectuate  the  object  of  its  creation,  as  well  as  to  meet 
the  just  expectation  of  its  stockholders  and  the  public.  So, 
in  the  annual  report  of  the  Pennsylvania  Bailroad  Company, 
February  8,  1862,  it  is  said:  "The  Philadelphia,  Wilming- 
ton  &  Baltimore  Bailroad  Company,  the  Philadelphia  & 
Beading  Bailroad  Company,  and  the  Pennsylvania  Bailroad 
Company  have  organized  the  Junction  Bailroad  Company, 
under  a  charter  procured  from  the  legislature  of  1860,  and 
amended  at  the  last  session.  The  object  of  this  line  is  to  con- 
nect these  three  railroads  by  a  continuous  line  along  the  west 
bank  of  the  Schuylkill  river,  from  the  Beading  Bailroad,  near 
Peters  island  bridge,  to  the  Philadelphia,  Wilmington  & 
Baltimore  Bailroad,  at  Gray's  ferry,  intersecting  the  Pennsyl- 
vania Railroad  near  the  wire  bridge  at  Fairmount,  so  that  an 
interchange  of  freight  between  these  lines  may  be  effected 
without  passing  through  the  populous  portions  of  the  city.*' 

In  apparent  accordance  with  the  declaration,  were  all  the 
acts  and  declarations  of  the  Pennsylvania  Bailroad  Company 
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during  the  progress  of  consttuction,*  until  the  controversy 
arose  as  to  the  ownership  of  the  middle  section,  and  they 
may,  therefore,  be  fairly  regarded  as  in  a  great  measure  in- 
ducing the  expenditure  of  the  large  sum  laid  out  by  the  Junc- 
tion Railroad  in  its  line.  Any  other  hypothesis  must  assume 
that  the  Junction  Bailroad  Company  was  willing  to  imperil 
the  chief  object  of  the  enterprise,  and  the  value  of  its  invest- 
ment, by  making  itself  entirely  dependent  upon  the  arbitrary 
will  of  the  owner  of  the  middle  section  for  the  profitable  use 
and  enjoyment  of  the  two  other  sections  of  the  line. 

Ought  the  Pennsylvania  Bailroad  Company,  then,  to  be  per- 
mitted so  to  control  the  section  of  the  road  of  which  it  is  the 
proprietor  as  to  exclude  the  Junction  Bailroad  Company  from 
participation  in  its  use  as  part  of  a  continuous  line  ?  I  think 
not.  It  must  be  treated,  in  equity,  as  having  agreed  to  such 
reasonable  use  of  the  section  owned  by  it  as  is  necessary  to 
effectuate  the  common  object  of  those  who  furnished  the 
means  of  constructing  the  Junction  Boad  as  a  continuous 
line ;  and,  to  that  extent,  to  a  modification  of  its  proprietary 
4ghts.  It  would  certainly  be  unwarrantable  in  the  Junction 
Company  to  exclude  the  Pennsylvania  Bailroad  Company 
from  the  beneficial  use  of  the  northern  and  southern  sec- 
tions of  the  Junction  Boad,  either  by  denying  it  altogether, 
or  by  imposing  burdensome  restrictions  upon  it.  Why 
ought  not  a  like  measure  of  justice  be  meted  out  to  the  other 
interests  associated  with  the  Pennsylvania  Company,  in  ref- 
erence to  the  middle  section  of  the  Junction  Boad,  when  it 
induced  these  interests  to  make  large  expenditures  of  money 
and  incur  large  liabilities,  upon  the  faith  that  this  middle 
section  should  constitute  an  indispensable  constituent  of  a 
joint  enterprise  ?  There  is  no  just  ground  for  any  discrimina- 
tion. 

While  I  am  of  opinion  that  the  Junction  Bailroad  Company 
may  have  the  right  to  employ  its  own  motive  power  over  the 
whole  line  between  its  termini,  yet  I  think  the  operations  of 
the  road  should  be  conducted  with  as  little  friction  as  possi- 
ble, and  without  any  avoidable  abridgment  of  the  proprietary 
rights  of  the  Pennsylvania  Bailroad  Company.     The  injuno- 
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tion  granted,  therefore,  will  not  restrain  that  company  from 
operating  its  own  portion  of  the  line  with  its  own  motive 
power. 

1.  And  now,  October  28,  1880,  it  is  ordered  and  decreed 
that  an  injunction  be  granted,  until  further  order  of  this  court, 
enjoining  and  restraining  the  said  Junction  Bailroad  Com- 
pany,  its  officers,  servants,  and  agents,  from  declining  or  re- 
fusing, or  in  any  manner  failing,  to  perform  the  duties  required 
of  them  by  the  charter  of  said  company,  and  especially  from 
declining  or  refusing  to  furnish  motive  power,  haul,  receive, 
ship,  or  transport  over  its  road  freight  or  passengers  arriving 
in  cars  by^  the  Philadelphia,  Wilmington  &  Baltimore  Bail- 
road  destined  for  the  Philadelphia  &  Beading  Bailroad  or  its 
connections,  or  from  declining  or  refusing  to  furnish  motive 
power,  haul,  receive,  ship,  or  transport  freight  or  passengers 
arriving  in  cars  by  the  Philadelphia  &  Beading  Bailroad  des- 
tined for  the  Philadelphia,  Wilmington  k  Baltimore  Bailroad 
or  its  connections. 

2.  That  the  said  Pennsylvania  Bailroad  Company,  its  offi- 
cers, agents,  and  servants,  be  enjoined  and  restrained  from 
interfering  with,  or  in  any  manner  hindering,  the  said  Junc- 
tion Bailroad  Company  from  performing  its  said  corporate 
duties,  and  transporting  freight  and  passengers  as  aforesaid. 

3.  This  injunction  shall  not  be  taken  to  restrain  the  said 
Pennsylvania  Bailroad  Company  from  furnishing  exclusively 
the  motive  power  to  transport  the  cars  aforesaid  over  and 
upon  that  portion  of  the  Junction  line  which  is  situated  be- 
tween the  north  side  of  Market  and  Thirty-fifth  streets  in  the 
city  of  Philadelphia, 
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LiNDSETi  Assignee,  etc.,  v.  The  Lambebt  BuiLDiNa  &  Loav 

Absooiation. 

{DiBtrtet  Courts  W.  D,  PeuMylvania,    October  8, 1880.) 

!•  BuiiiDmo  Abbooiatiokt— Title  to  Bakk  Deposit.— 0.,  the.  treasarer 
of  a  building  and  loan  aasociation,  a  corporation,  who  had  received 
oyer  $6,000  of  the  moneys  of  the  association,  opened  an  account  in 
bank  in  his  name  as  treasurer  of  the  association,  and  in  that  name  and 
title  deposited  $6,000,  taking  therefor  a  certificate  of  deposit,  payable 
him  as  such  treasurer.  Edd^  that  the  money  so  deposited  became  eo 
imtanti  the  property  of  the  corporation,  and  no  subsequent  act  of  rat- 
ification on  its  part  was  necessary  to  complete  its  title  to  the  fund. 

2.  Same— Baitkruftct— Preference.— At  the  time  of  the  deposit  0.  was 
in  good  financial  credit,  but,  in  fact,  was  insolvent,  and  upon  a  cred- 
itor's petition,  filed  within  60  days  thereafter,  was  adjudged  a  bank- 
rupt. The  deposit  was  the  voluntary  and  unsolicited  act  of  C,  and  at 
that  time  no  member  of  the  association  or  officer  (other  than  C.  him- 
self) knew  of  or  had  any  reason  to  suspect  C.'s  insolvency  or  intention 
to  give  a  preference  to  the  corporation.  The  corporation  had  not 
authorized  C.  to  use  its  funds  or  commingle  them  with  his  own,  and 
had  no  knowledge  of  any  such  breach  of  duly  on  his  part.  Edd^  that 
the  corporation  was  not  chargeable  with  0.*s  knowledge  of  his  insolv- 
ency and  intention  to  give  a  fraudulent  preference. 

8.  Same — Same — Same. — ^The  corporation,  not  otherwise  having  any  cause 
to  believe  O.  to  be  insolvent,  or  knowledge  that  the  deposit  was  made 
in  fraud  of  the  bankrupt  act,  hsid^  that  the  assignee  in  bankruptcy 
could  not  impeach  the  deposit  as  an  unlawful  preference. 

The  facts  of  this  case  appear  in  the  following  charge  of  the 
court  to  the  jury, 

D.  T.  Watson  and  Knox  d  Reed,  for  new  trial, 

r.  C  Lazcar,  contra. 

AcHESON,  D.  J.,  (charging  jury.)  In  order  to  invalidate,  as  a 
fraudulent  preference  under  the  bankrupt  law,  a  payment  made 
or  security  given  for  a  debt,  it  is  not  enough  to  show  that  the 
debtor  was  insolvent  at  the  time  of  the  payment  or  transfer, 
and  that  the  same  was  made  by  him  with  a  view  to  give  a 
preference  to  the  creditor;  but  it  must  also  appear  that  the 
creditor  at  the  time  had  such  a  knowledge  of  facts  as  to  induce 
a  reasonable  belief  of  his  debtor's  insolvency,  and  knew  that 
the  payment  or  transfer  was  made  in  fraud  of  the  law.    It 
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has  been  held  by  the  supreme  court  of  the  United  States 
(Grant  v.  The  Nat.  Bank,  97  U.  S,  80)  that  it  is  not  sufficient 
that  the  creditor  may  have  had  some  cause  to  suspect  the 
insolvency  of  his  debtor.  The  court,  in  that  case,  say :  ''Hun- 
dreds of  men  constantly  continue  to  make  payments  up  to  the 
very  eve  of  their  failure,  which  it  would  be  very  unjust  and 
disastrous  to  set  aside." 

In  the  present  case,  under  all  the  evidence,  the  materia] 
facts  are  not  the  subject  of  dispute.  William  F.  Casey,  for 
several  years  prior,  to  August  13,  1875,  had  been  the  treas- 
urer of  the  defendant  corporation,  the  Lambert  Building  & 
Loan  Association,  receiving  and  disbursing  from  time  to 
time  its  funds.  Prior  to  the  date  mentioned  he  had  never 
kept  any  separate  bank  account  of  the  funds  of  the  associa- 
tion. He  kept  individual  bank  accounts  in  the  Anchor  Sav- 
ings Bank  and  the  City  Savings  Bank.  On  the  date  men- 
tioned (August  18,  1875)  he  had  in  his  hands  of  the  moneys 
of  the  association  an  amount  slightly  exceeding  $6,000. 
On  said  date  he  went  to  the  Bank  of  Pittsburgh  and  opened 
an  account  in  the  name  of  W.  F.  Casey,  treasurer  of  the 
Lambert  Building  &  Loan  Association,  and  deposited  in  that 
name  and  title  $6,000,  and  took  a  certificate  of  deposit  for 
the  same  to  "W.  F.  Casey,  treasurer  of  Lambert  Building  & 
Loan  Association.**  He  was  at  this  time  in  good  financial 
credit,  and  no  member  or  officer  of  the  association  (exoept 
himself)  had  any  knowledge  whatever  of  bis  insolvency,  or 
had  any  reason  to  believe  or  suspect  him  to  be  insolvent.  He 
%a8  in  fact  then  insolvent,  as  the  sequel  showed,  but  this 
was  known  only  to  himself.  The  next  day,  August  14, 1875, 
Casey  went  to  the  office  of  S.  A.  Johnson,  Esq.,  the  solicitor 
of  the  association  and  its  secretary,  asked  him  what  was  the 
balance  appearing  against  him  on  the  books,  and  stated  that 
he  wished  to  pay  it  over,  and  resign  his  office  of  treasurer. 
Johnson  asked  him  why  he  did  this?  .  To  which  he  replied 
he  would  tell  him  again.  Mr.  Johnson  having  informed  him 
of  the  exact  balance  due  the  association,  Casey  indorsed  said 
certificate  of  deposit  as  follows : 

v.4,no.l — 4 
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*Tay  to  the  order  of  Wm.  J.  Flynn  and  S.  A.  Johnson, 
president  and  secretary  of  the  Lambert  Building  &  Loan 
Association.  W.  P.  Casey, 

"Treasurer  of  Lambert  Building  &  Loan  Association. 

''Aug.  14,  1875:' 
— and  delivered  the  certificate  so  indorsed  to  Johnson.  He 
also  paid  the  latter  a  small  sum  of  money,  in  full  of  the  bal- 
ance due  by  him  as  treasurer,  and  took  Mr.  Johnson's  receipt 
in  full.  At  the  same  time  Johnson  drew  up,  and  Casey 
signed  and  handed  Johnson,  his  resignation  of  the  office  of 
treasurer  of  the  association.  Down  to  the  close  of  this  trans- 
action it  does  not  appear  that  Johnson,  or  any  member  or 
officer  of  the  association,  except  Casey  himself,  had  any 
knowledge  or  information  whatever  of  Casey's  insolvency. 
But  later,  on  the  same  day,  (whether  before  Casey  left  John- 
son's office,  or  at  a  second  visit,  does  not  clearly  appear,)  he 
informed  Johnson  that  he  was  in  pecuniary  difficulties. 

The  money  deposited  in  the  Bank  of  Pittsburgh  was  not 
drawn  from  that  bank  until  August  18,  1875,  when  it  was 
drawn  by  S.  A.  Johnson,  secretary,  and  George  P.  Ewens, 
vice-president,  of  the  association,  both  of  whom  then  knew  of 
Casey's  insolvency.  The  latter  executed  a  deed  of  voluntary 
assignment,  for  the  benefit  of  his  creditors,  on  August  19, 
1875.  On  the  twelfth  of  October,  1875,  certain  of  his  cred- 
itors filed  a  petition  against  him  for  his  adjudication  as  a 
bankrupt,  and  he  was  subsequently  so  adjudicated. 

The  present  action  is  by  his  assignee  in  bankruptcy  to 
recover  the  $6,000  deposited  as  already  mentioned  in  the 
Bank  of  Pittsburgh.  The  right  of  the  plaintiff  to  recover 
depends,  I  think,  upon  the  determination  of  the  question, 
when  did  the  title  to  the  fund  in  controversy  vest  in  the 
Lambert  Building  &  Loan  Association?  I  am  of  opinion 
that  it  so  vested  at  the  time  of  the  deposit  on  August  13, 
1875. 

It  is  argued  that  some  affirmative  act  of  ratification  on  the 
part  of  the  association  was  necessary  before  the  title  to  the 
fund  vested  in  the  association,  and  that  no  such  act  has  been 
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shown  until  the  money  was  drawn  out  of  bank  by  the  vice- 
president  and  secretary,  both  of  whom  then  had  knowledge  of 
Casey's  insolvency,  and  that  ratification  was  then  too  late.  But 
I  cannot  adopt  this  view.  In  opening  the  account  at  the  Bank 
of  Pittsburgh  and  making  the  deposit  for  the  benefit  of  the 
association,  Casey  merely  performed  a  duty  he  owed  the  asso- 
ciation.  He  should,  from  the  first,  have  kept  the  moneys  of 
the  association  separate  and  apart  from  his  own.  The  Bank 
of  Pittsburgh  was  a  safe  and  proper  place  of  deposit  for  the 
money  of  the  association.  Had  he  died  immediately  after 
the  deposit  it  would  hardly  be  pretended  that  the  fund  so 
deposited  would  have  passed  to  his  personal  representative. 

I  affirm  the  defendant's  third  point,  viz. :  "that,  under  all 
tHe  evidence  in  the  case,  the  verdict  should  be  for  the  defend- 
ant." 

Under  the  undisputed  facts,  and  for  the  reasons  already 
stated,  I  refuse  the  plaintiff's  several  points. 


The  jury  having  found  a  verdict  for  the  defendant,  the 
plaintiff  moved  the  court  for  a  new  trial,  which  after  argu- 
ment was  refused,  the  court  filing  the  following  opinion,  Octo- 
ber 8,  1880 : 

AoHEsoN,  D.  J.  I  adhere  to  the  opinion  I  entertained  at 
the  trial,  that  when  W.  F.  Casey  deposited  the  $6,000  in  the 
Bank  of  Pittsburgh  to  his  credit,  as  treasurer  of  the  Lambert 
Building  &  Loan  Association,  taking  the  certificate  of  deposit 
payable  to  his  order  as  such  treasurer,  the  money  became  eo 
instanti  the  property  of  the  defendant  corporation.  Confirm- 
atory of  this  view  is  the  case  of  Stapleton  v.  Stapleton,  14 
Simons,  (Eng.  Ch.  B.)  186.  It  must  be  remembered  that 
Casey  was  the  mere  custodian  of  the  moneys  of  the  associa- 
tion, and  at  all  times  should  have  kept  the  trust  fund  distin- 
guishable from  his  own  moneys  and  separate  therefrom. 
Hence,  when  he  made  the  deposit  in  the  Bank  of  Pittsburgh, 
he  merely  restored  to  the  trust  fund  its  ear-mark,  which  it  had 
temporarily  lost  by  reason  of  his  unauthorized  act  in  mixing 
the  trust  moneys  with  his  private  funds.    To  use  the  language 
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of  the  lord  chancellor,  in  Ex  parte  Sayen,  5  Ves.169,  173, 
"if  the  money  got  into  the  general  fund,  it  got  out  again." 
It  seems  to  me,  therefore,  that  the  title  to  the  deposited  fand 
vested  immediately  in  the  association,  and  no  act  of  ratifica- 
tion on  its  part  was  necessary  to  complete  the  transaction. 

It  is,  however,  urged  with  great  earnestness  that  if  the 
foregoing  view  is  correct  the  deposit  in  question  was  an  un- 
lawful and  void  preference.  But  to  avoid  a  preference  as 
fraudulent  under  the  late  bankrupt  law,  it  must  appear  that 
the  party  receiving  it,  or  to  be  benefited  thereby,  had  at  the 
time  reasonable  cause  to  believe  that  the  debtor  was  in- 
solvent,  and  knew  that  the  payment  or  security  was  made  or 
given  in  fraud  of  the  act.  In  Clark  v.  Iselin,  21  Wall.  860, 
875,  after  stating  what  must  concur  in  order  to  avoid  a 
preference.  Judge  Strong  says :  "In  fine,  there  must  be  guilty 
collusion  to  constitute  the  fraudulent  preference  condemned 
by  the  statute."  That  case  arose  under  the  thirty-fifth  sec- 
tion of  the  original  act,  but  the  amendment  of  June  22, 1874, 
went  further  to  uphold  preferences  than  did  the  original  act. 
''Having  reasonable  cause  to  beUeve  that  such  person  is  in- 
solvent, and  knowing  that  such  *  *  *  payment,  pledge, 
assignment,  or  conveyance  is  made  in  fraud  of  the  provisions" 
of  the  act,  is  the  language  of  the  amendment.  Beasonable 
cause  to  believe  that  insolvency  exists,  and  knowledge  of  a 
fraudulent  intent  to  give  a  preference,  must  both  be  shown. 
Now,  if  under  the  original  act  it  was  necessary  to  show 
''guilty  collusion"  in  order  to  set  aside  a  preference,  much 
more  is  it  necessary  under  the  amended  act.  But  where  is 
there  any  evidence  tending  to  show  "guilty  collusion"  between 
W.  P.  Casey  and  the  Lambert  Building  &  Loan  Association  ? 
Throughout  this  whole  transaction  the  good  faith  of  the  as- 
sociation is  conspicuous.  As  already  observed,  Casey  was 
the  mere  custodian  of  the  moneys  of  the  association.  It  was 
not  intended  that  the  relation  between  him  and  the  corpora* 
tion  should  be  that  of  debtor  and  creditor.  The  association 
did  not  contemplate  that  Casey  should  use  the  trust  funds  or 
commingle  them  with  his  own,  and  at  the  time  the  deposit 
was  made  had  no  actual  knowledge  that  he  had  violated  his 
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duty  in  the  premises.  Moreover,  at  that  time  no  member  or 
officer  of  the  association,  other  than  Casey  himself,  had  any 
suspicion  of  the  latter's  insolvency,  or  knew  of  his  intent  to 
give  a  preference  to  the  corporation.  It  is  quite  certain  that 
if  the  relation  between  Casey  and  the  association  had  been 
simply  that  of  debtor  and  creditor,  the  payment  by  him  to  the 
corporation  of  this  money,  under  the  circumstances  disclosed 
by  the  evidence,  could  not  have  been  impeached  as  an  un- 
lawful preference. 

But  it  is  contended  that  inasmuch  as  Casey  was  treasurer 
of  the  corporation  his  knowledge  of  his  insolvency  and  inten- 
tion to  give  a  fraudulent  preference  was  the  knowledge  of  the 
corporation.  Upon  what  principle,  however,  is  the  associa- 
tion chargeable  with  knowledge  of  Casey's  insolvency?  What 
interest  had  the  corporation  in  his  private  affairs?  He  being 
the  mere  custodian  of  the  moneys  of  the  association,  how  did 
it  concern  the  latter  whether  he  was  solvent  or  insolvent? 
Furthermore^  Casey's  knowledge  of  his  insolvency  was  not 
acquired  by  him  while  acting  in  his  capacity  of  treasurer; 
nor  was  he  bound  to  communicate  the  fact  to  the  corporation. 
But  if  the  information  was  not  acquired  by  him  in  the  course 
of  his  duties  as  treasurer,  and  he  was  under  no  obligation  to 
communicate  it  to  the  corporation,  then  the  latter  is  not 
chargeable  with  constructive  notice  of  his  insolvency.  PhUa^ 
delpkia  v«  Lockhardt,  78  Pa.  St.  211;  Wharton  on  Agency, 
§178. 

Undoubtedly  the  general  rule  is  that  notice  to,  or  knowl- 
edge acquired  by,  an  agent  in  the  course  of  the  transaction 
in  which  he  represents  his  principal  binds  the  latter.  There- 
fore, where  a  creditor  secured  a  preference  from  an  insolvent 
debtor  through  the  intervention  and  by  the  solicitation  of  an 
agent,  the  knowledge  of  such  agent  was  held  to  be  the  knowl* 
edge  of  his  principal.  West  Philadelphia  Bank  v.  Dickson,  95 
U.  S.  180,  181.  But  in  the  present  case,  in  making  the  de- 
posit in  the  Bank  of  Pittsburgh,  Casey  was  acting  for  himself 
and  not  as  agent  for  the  corporation.  The  latter  was  not 
seeking  any  preference.  The  association  had  not  solicited 
the  deposit.    It  was  the  voluntary  act  of  Casey.    The  motive 
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which  induced  him  to  take  this  step,  it  may  well  be  sapposed, 
was  altogether  a  personal  one,  viz. :  his  desire  to  escape  the 
criminal  consequences  of  the  embezzlement  of  trust  funds. 

It  is  a  well-recognized  rule  that  neither  the  acts  nor  knowl- 
edge of  the  officer  of  a  corporation  will  bind  it  in  a  matter  in 
which  he  acts  for  himself  and  deals  with  the  corporation  as 
if  he  had  no  officidll  relations  to  it.  AngeU  &  Ames  on  Corp. 
§  308;  Winchester  v.  Bait,  dt  S.  R.  Co.  4  Md.  231;  Com- 
mercial Bank  v.  Cunningham,  24  Pick.  270 ;  Stevenson  v.  Bay 
City,  26  Mich.  44;  First  Nat.  Bank  of  Hightstown  v.  Christo- 
pher, 40  N.  J.  (Law)  435 ;  Barnes  v.  The  Trenton  Oas-light 
Co.  12  C.  E.  Green  (N.  J.  Eq.)  33.  Thus,  where  the  general 
superintendent  of  a  corporation  conveyed  land  to  it,  the  cor- 
poration, it  was  held,  was  not  chargeable  with  his  knowledge 
of  an  adverse  claim  to  the  land.  Wickersham  v.  Chicago  Zine 
Co.  18  Ean.  481.  The  corporation  agent's  knowledge,  when 
acting  for  himself,  is  not  the  knowledge  of  the  corporation. 
Id.    I  hold  the  present  case  to  fall  within  this  principle. 

If  my  agent,  who  had  fallen  in  arrears  in  his  accounts,  had 
voluntarily  made  me  a  payment  during  the  life-time  of  the 
bankrupt  law,  would  any  one  pretend  that  I  could  be  deprived 
of  the  benefit  of  such  payment  upon  the  ground  of  construct- 
ive notice  of  his  insolvency  and  intent  unlawfully  to  prefer 
me,  if  in  fact  I  were  ignorant  thereof  and  free  from  guilty  col- 
lusion with  such  agent  ?  And  why  should  the  defendant  cor- 
poration, upon  the  ground  of  imputed  knowledge,  be  com- 
pelled to  surrender  a  preference  which  it  acquired  innocently, 
and  without  actual  knowledge  of  any  intended  fraud  upon  the 
bankrupt  law?  Having  obtained  the  fund  in  controversy 
honestly,  the  defendant  can  in  good  faith  retain  it. 

The  motion  for  a  new  trial  is  denied;,  and  it  is  ordered  that 
judgment  for  the  defendant  be  entered  upon  the  verdict. 
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DOWNIB  V.  DOWNIB. 

BissELL  and  others  v.  Downib  and  others* 

(OirciiU  Cfourt^  D.  Indiana,    ,  1880.) 

1.  WnJr— OOHBTRUCnON— lilPB  EfiTATB  — POWBB  TO  SELL  Df   FEB.— A 

will  contained  the  following  clause :  "  I  give  and  devise  to  my  lion* 
orcd  mother,  Melissa  £.  Downey,  all  my  property  and  estate,  both 
real  and  personal,  to  hold  and  enjoy  the  same  during  her  life,  with 
full  power  to  sell  the  same,  or  any  part  thereof,  and  to  appropriate 
the  proceeds  to  her  own  use  and  benefit ;  and  all  deeds  and  convey- 
ances of  real  estate  by  her  made  shall  pass  a  title  in  fee  to  the  pmv 
chasers,  it  being  my  will  that  she  shall  enjoy  the  same  as  though  it 
were  devised  to  her  in  fee.  Should  my  mother  die  first,  then,  and  in 
that  case,  I  devise  all  the  remainder  of  my  estate  to  Charles  Lindley 
Downey.  After  the  death  of  my  mother,  I  devise  all  of  the  said  estate 
to  my  half-brother,  Charles  Lindley  Downey."  Hdd^  that  Mrs.  Dow* 
ney  had  an  estate  for  life  in  the  property  devised,  with  the  power  un- 
der the  terms  of  the  will  to  dispose  of  it  for  the  purposes  named. 

t  Bamb— Samb— PowBB  TO  MoBTOAOB.— JTs^,  further,  that  such  power 
did  not,  in  the  first  instance,  include  a  power  to  mortgage. 

In  Equity.     Demurrer  to  Bill. 
'    Herod  dt  Winter,  for  plaintiflEs. 

Harrison,  Hines  d  Miller,  for  defendants. 

Dbummokd,  0.  J.  The  plaintiff  filed  a  bill  for  the  purpose 
of  qnieting  his  title  to  certain  tracts  of  land  which  he  claimed 
onder  the  will  of  Alanson  G.  Stevens;  and  George  P.  Bissell, 
one  of  the  defendants,  haying  advanced  a  large  sum  of  money 
to  Mrs.  Downie,  also  a  devisee  under  the  same  will,  the  latter 
of  whom  had  executed  mortgages  to  him  for  the  purpose  of 
securing  the  sum  advanced.  A  bill  in  the  nature  of  a  cross- 
bill is  filed  by  Bissell  for  the  purpose  of  foreclosing  the  mort- 
gages, or  one  of  them,  if  only  one  of  them  shall  be  considered 
as  valid.  And  the  question  arising  in  the  case  is  under  the 
will  made  by  Stevens.  So  far  as  it  is  necessary  to  consider 
it  for  the  purpose  of  deciding  the  matter  in  controversy  here, 
the  will  is  as  follows : 

**!  give  and  devise  to  my  honored  mother,  Melissa  E.  Dow- 
nie,  all  my  property  and  estate,  both  real  and  personal,  to 
hold  and  enjoy  the  same  during  her  life,  with  full  power  to 
sell  the  same,  or  any  part  thereof,  and  to  appropriate  the 
proceeds  to  her  own  use  and  benefit ;  and  all  deeds  and  con- 
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yeyances  of  real  estate  by  her  made  shall  pass  a  title  m  fee 
to  the  purchasers,  it  being  my  will  that  she  shall  enjoy  the 
same  as  though  it  were  devised  to  her  in  fee.  Should  my 
mother  die  first,  then,  and  in  that  case,  I  devise  all  the  re- 
mainder of  my  estate  to  Charles  Lindley  Downie,  (the  plain- 
tiff in  the  original  suit.)  After  the  death  of  my  mother,  I 
devise  all  of  the  said  estate  to  my  half-brother,  Charles  Lind- 
ley Downie;  and  should  he  die  before  attaining  the  age  of  21 
years,"  then  the  property  is  devised  to  other  parties. 

The  first  question  is  whether  Mrs.  Downie,  the  devisee 
under  this  will,  had  an  estate  for  life  in  the  property  devised, 
or  an  estate  in  fee.  I  think  she  had  an  estate  for  life  only, 
with  the  power  under  the  terms  of  the  will  to  dispose  of  it 
for  the  purposes  named;  and  that  if  the  property  was  not 
sold,  as  was  provided  for  in  the  will,  whatever  should  remain 
after  her  death  should  become  the  property  of  his  half-brother, 
Charles  Lindley  Downie.  Of  course,  the  matter  in  contro- 
versy turns  upon  the  question  whether  or  not  the  power^ 
authorized  the  mortgage  of  the  property  merely.  In  the  first 
place — ^to  analyze  the  language  of  the  will — ^he  devised  all 
his  property  to  Mrs.  Downie,  his  mother,  during  her  life.  If 
it  had  stopped  there  it  would  clearly  be  nothing  but  a  life 
estate.  He  then  declares  that,  having  devised  it  to  her  for 
life,  she  shall  have  full  power  to  sell  the  same,  or  any  part 
thereof,  and  appropriate  the  proceeds  to  her  own  use  and 
benefit.  But,  lest  there  might  be  some  ambiguity  about  that 
language,  he  proceeds  to  render  his  meaning  clear  by  declar- 
ing that  all  deeds  and  conveyances  of  real  estate  by  her  made, 
under  this  full  power  to  sell,  shall  pass  a  title  in  fee  to  the 
purchaser.  That  renders  it  clear  that  his  intention  was,  in 
giving  her  power  to  sell,  not  to  sell  merely  during  her  life 
the  life  estate  which  he  had  previously  given  her,  but  to 
sell  in  such  a  way  that  the  absolute  fee-simple  in  the  land 
would  be  passed.  The  deeds  and  conveyances  which  were 
to  be  made  under  this  power  to  sell  were,  in  the  language 
of  the  will,  to  *'pass  a  title  in  fee  to  the  purchaser.''  Does 
the  language  following  that  which  has  already  been  cited 
enlarge  the  scope  of  that  which  precedes  it,  it  being  mentioned 
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in  the  will  that  she  shall  enjoy  the  same  as  though  it  were 
devised  to  her  in  fee  ?  The  first  observation  to  be  made  on 
this  language  is  that  she  is  to  have  the  enjoyment  of  it  as 
though  it  were  devised  to  her  in  fee;  and  how  was  she  to  have 
the  enjoyment  of  it  as  though  it  were  devised  to  her  in  fee  ? 
It  seems  to  me^  clearly,  by  executing  the  power  which  has 
already  been  conferred  upon  her,  viz* :  by  selling  the  land, 
and,  when  sold,  that  the  deeds  and  conveyances  shall  pass 
a  title  in  fee  to  the  purchaser.  In  that  way  she  has  the  right 
to  appropriate  the  proceeds  to  her  use  and  benefit  as  though 
it  were  devised  to  her  in  fee.  It  has  been  assumed  by  the 
counsel  on  both  sides  that  the  language  which  follows  that 
last  cited  means  that,  in  case  his  mother  died  before  he  did, 
the  remainder  of  the  estate  was  to  go  to  Charles  Lindley 
Downie.  I  am  not  so  clear  that  that  is  what  this  language 
means.  ''Should  my  mother  die  first,  then,  and  in  that  case, 
I  devise  all  the  remainder  of  my  estate  to  Charles  Lindley 
Downey.** 

There  may  be,  I  think,  great  force  in  the  position  that  it 
includes  not  only  the  case  of  the  death  of  his  mother  before 
his  own  death,  but  also  the  death  of  his  mother  before  the 
death  of  Charles  Lindley  Downie,  he  surviving  her.  In  no 
other  way  can  we  give  any  meaning  to  the  words,  ''all  the 
remainder  of  my  estate/  I  do  not  think  it  is  material,  so 
far  as  the  question  now  before  the  court  is  concerned,  whether 
one  or  the  other  be  the  true  construction  of  this  last  clause  of 
the  first  item  of  the  will.  I  only  refer  to  it  for  the  purpose 
of  showing  what  were  the  intentions  of  the  testator — ^that  he 
meant  to  provide  not  only  for  his  mother,  giving  her  full  power 
over  the  property  to  sell  the  same  during  her  life,  but,  also,  if 
any  remained  unsold  and  unused  by  her,  that  it  should  go  to 
the  benefit  of  Charles  Lindley  Downie.  And  that  is  em^^ha- 
sized  by  the  first  clause  in  the  second  item  of  the  will :  "After 
the  death  of  my  mother,  I  devise  all  of  the  said  estate  to  my 
half-brother,  Charles  Lindley  Downey." 

It  is  impossible,  I  may  add,  to  give  any  efifect  to  this  last 
clause  of  the  will,  upon  any  other  assumption  than  that  the 
mother  had  only  a  life  estate,  with  the  power  to  sell  as  already 


Digitized  by  VjOOQIC 


58  FBDEJUL   &BPOBTBB. 

declared.  Then,  did  this  give  the  power  to  mortgage  the  es- 
tate? Not  in  terms.  It  mast  be  borne  in  mind  that  in  In- 
diana a  mortgage  does  not  convey  the  land,  but  is  only  a 
security.  I  do  not  say  that  under  no  circumstances  could 
Mrs.  Downie  mortgage  any  portion  of  this  property.  It 
seems  to  me  that  under  certain  circumstances  the  court  might 
hold,  for  the  purpose  of  giving  effect  to  the  language  of  this 
will,  that  she  might  have  power  to  do  so.  Even  conceding 
that  the  language  of  the  will  restricted  her  to  the  sale  of  the 
property,  and  did  not  expressly  give  the  power  to  mortgage, 
on  the  principle  that  the  general  will  of  the  testator  should 
prevail  rather  than  the  particular  will, — ^that  the  main  object 
he  had  in  view,  which  was  to  provide  for  the  support  of  his 
mother,  should  be  carried  into  effect, — ^a  court  of  equity  might 
80  hold.  But,  according  to  the  view  which  I  take  of  the  true 
construction  of  this  will,  the  bill  as  it  now  stands  is  demurra- 
ble, and  the  demurrer  must  be  sustained.  It  does  not  appear 
by  the  allegations  of  the  bill  that  there  was  anything  more 
than  a  mere  loan  of  the  money  to  Mrs.  Downie,  and  a  mort- 
gage taken  for  its  security.  I  hold  that  the  bald  statement 
upon  its  face  is  not  a  proper  execution  of  the  power  contained 
in  this  will,  and  therefore  that  the  demurrer  to  the  bill  must 
be  sustained. 

There  may  be  a  question  whether  the  bill  is  amendable 
under  the  facts,  but  that  point  may  be  reserved.  In  taking 
the  view  which  I  do  of  the  meaning  of  this  will,  it  seems  to 
me  I  carry  out  the  principle  adopted  by  Lord  St.  Leonards  in 
the  case  of  StoughiU  v.  Anstey,  1  De  6ex,  M.  &  O.  634. 

It  is  said  that  in  this  bill  it  is  alleged  that  the  money  wai 
advanced  to  Thomas  Gottrell  and  Melissa  E.  Downie.  This 
is  so,  I  believe.  Whether  or  not,  consistently  with  that  state- 
ment, the  bill  can  be  amended,  may  be  questioned ;  but  I  shall 
sustain  the  demurrer,  with  leave  to  the  plaintiff  to  amend, 
and  it  is  desirable  that  the  real  facts  which  actually  exist  in 
the  case  may  be  presented  upon  the  record,  so  that  the  court 
may  pass  upon  them,  under  this  clause  of  the  will,  and  deter- 
mine whether  or  not  Mrs.  Downie  had  the  right  to  make  the 
mortgage. 
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I  have  no  doubt  of  this :  Assuming  she  had  the  right  to 
mortgage  the  property,  in  order  to  effectuate  the  general  pur- 
poses of  the  will  as  for  her  maintenance,  if  an  imperfect 
mortgage  or  security  were  given,  she  Jiad  the  right  to  perfect 
it,  and  make  it  a  complete  mortgage.  If  there  was  any  error, 
omission,  or  imperfection  in  the  first  mortgage,  it  could  be 
removed  by  a  second. 


Macs  &  Go.  v.  Lanoashirb  Iks.  Go.  and  others.^ 
{Circuit  Court,  J>.  Mis$auru    ,  1880.) 

L  FiBB  Insurancb— Action  on  PoLicr— Evidence.— In  an  action  npon 
an  insurance  policy  the  plaintiff  is  bound,  in  the  abBence  of  any  ad- 
mission by  the  defendant,  to  establish,  by  a  preponderance  of  the 
evidence,  (1)  the  execution  of  the  policy,  (2)  the  total  or  partial  de- 
struction of  the  insured  property,  (3)  the  amount  of  the  loss  or  value 
of  the  insured  property  destroyed,  (4)  and  such  notice  and  preliminary 
'    proof  of  loss  as  the  policy  requires. 

2.  Same— "Actual  Cash  Vaxub."— -In  such  case  the  term  "actual  cash 

value''  means  the  sum  of  money  the  insured  goods  would  have  brought 
for  cash,  at  the  market  price,  at  the  time  when,  and  place  where,  they 
were  destroyed. 

3.  Same— Fraudulent  Claim.— In  order  to  establish  the  fact  of  a  fraud- 

ulent claim,  it  must  appear  (1)  that  there  was  a  false  statement  in  the 
preliminary  proof  as  to  the  value  of  the  goods  destroyed,  and  (2)  that 
such  false  statement  was  made  with  knowledge  that  it  was  false,  and 
with  the  intent  to  defraud  the  defendant  by  deceiving  him  as  to  the 
value  of  the  goods. 

4.  8amb>— Same.— The  mere  fact  that  the  loss  is  less  than  that  stated  in  the 

preliminary  proof,  would  not  be  sufficient  to  establish  fraud,  though 
if  the  discrepancy  between  the  true  value  and  that  stated  by  the 
insured  is  large,  it  would  be  some  evidence  bearing  upon  the  issue  of 
fraud. 

5.  Same— Arson— Evidence.— In  a  civil  case  the  fact  of  arson  need  not 

be  established  beyond  all  reasonable  doubt,  but  it  must  nevertheless 
be  established  by  a  clear  preponderance  of  all  the  evidence  adduced. 

6.  Same— Vexatious  Delay — ^Damages— Evidenge. — Inorder  to  recover 

damages  for  vexatious  delay  in  the  payment  of  a  policy,  it  must  be 
shown  that  there  was  no  reasonable  ground  for  contesting  either  the 
validity  or  the  amount  of  the  claim. 

*  Two  other  companies  were  concerned  as  defendants. 
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NoUe  d  Orrick^  for  plaintifipB. 

0.  B.  Sansum,  for  defendant. 

McCBABYy  0.  J.,  (charging  jury.)  These  eases  being  all  of 
like  natare,  and  relating  to  the  same  questions,  have  been  by 
the  order  of  the  court  consolidated  for  the  purpose  of  the  trial, 
and  are  now  to  be  submitted  to  you  for  your.verdict  upon  the 
facts  and  in  accordance  with  the  law  as  given  to  you  by  the 
court.  The  plaintiff  in  an  action  of  this  character  is,  in  the 
absence  of  any  admission  by  defendant,  bound  to  establish  by 
a  preponderance  of  evidence — Firsts  the  execution  of  the  con- 
tract or  policy  of  insurance  sued  on;  second,  the  destruction, 
total  or  partial,  of  the  property  insured;  third,  the  amount  of 
the  loss,  or,  in  other  words,  the  value  of  the  insured  property 
destroyed ;  fourth,  that  such  notice  and  preliminary  proof  of 
loss  as  the  policy  requires  has  been  given. 

In  these  cases  the  defendants  by  their  answers  have  ad- 
mitted the  execution  of  the  contract  or  policy  sued  on,  as  well 
as  the  destruction  by  fire,  as  alleged  by  plaintiff,  of  the  prop- 
erty insured.  They  have  also  admitted  that  notice  and  proof 
of  loss  were  duly  given  in  all  the  cases  sued  on,  to  which  your 
attention  will  be  called  hereafter.  The  defendants  say  that 
the  property  destroyed  (a  stock  of  clothing)  was  not  of  the 
actual  cash  value  stated  by  plaintiffs  in  their  petitions,  and 
this  presents  the  first  issue  of  facts  for  you  to  determine.  Tou 
are  to  consider  and  decide,  in  the  light  of  all  the  evidence, 
what  was  the  fair  and  reasonable  cash  value  of  the  property 
in  the  city  of  St.  Louis  on  the  fourth  of  April,  1879,  when  the 
fire  occurred.  In  determining  this  question  you  will  consider 
the  character  and  quality  of  the  goods,  their  cost,  their  con- 
dition, the  state  of  the  market,  any  decline  or  advance  in 
value  after  purchase  and  before  the  fire,  the  invoices  previ- 
ously made  and  the  proof  of  subsequent  purchases,  as  well  as 
all  the  facts  and  circumstances  developed  in  the  evidence  and 
bearing  upon  the  subject,  and  from  all  the  evidence  you  will 
ascertain  and  by  your  verdict  decide  what  was  the  actual  cash 
value  of  the  goods  in  the  store  of  the  plaintiff  at  the  time  of 
the  fire  and  destroyed  thereby.  By  the  term  ''actual  cash 
value"  I  mean  the  sum  of  money  the  goods  would  have 
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bronght  if  sold  in  the  city  of  St.  Lonisy  on  the  fourth  clay  of 
April,  1879,  for  cash,  at  the  market  price.  Having  thus  ascer- 
tained  and  fixed  the  value  of  the  property  destroyed,  your  ver- 
diet  will  be  for  the  plaintiffs  in  the  sum  so  fixed,  unless  you 
find  for  defendants  on  one  or  more  of  the  issues  presented  by 
the  answers,  to  which  your  attention  will  now  be  called. 

The  defendants,  in  their  several  answers,  allege  that  the 
plaintiffs  made,  under  oath,  a  false  and  fraudulent  claim, 
representing  their  loss  to  have  been  $78,219.83,  while  in  truth 
and  fact  their  loss  was  only  $48,000,  as  plaintiffs  well  knew, 
and  that  this  false  statement  was  made  with  intent  to  induce 
defendants  to  believe  that  the  value  of  the  stock  was  larger 
than  it  was  in  fact,  and  was  therefore  a  violation  of  one  of 
the  conditions  of  the  policy.  It  is  for  you  to  determine 
whether  this  defence  is  established  by  the  preponderance  of 
the  evidence.  In  order  to  find  for  defendants  upon  this  issue 
you  must  believe  from  the  evidence  that  the  statements  made 
under  oath  by  plaintiffs,  in  their  preliminary  proofs,  as  to  the 
value  of  their  stock  and  the  amount  of  their  loss,  were  in  some 
material  point  false,  and  also  that  they  were  fraudulent;  that  is 
to  say,  intentionally  false,  or  made  with  the  purpose  of  deceiv- 
ing and  defrauding.  A  claim  honestly  made  will  not  render  the 
policy  void,  even  though  such  claim  be  erroneous  by  reason  of 
some  degree  of  exaggeration  or  overestimate ;  but  if  the  insured 
made,  with  reference  to  the  quality  or  value  of  the  goods  in- 
sured, a  claim  which  he  knew  to  be  false  and  unjust,  then  he 
cannot  recover  anything. 

In  the  event  that  you  should  find  the  loss  to  be  less  than  that 
stated  by  the  insured  in  their  preliminary  proof,  that  mere  fact 
would  not  be  sufficient  to  sustain  the  defenee,  though  if  the 
discrepancy  between  the  true  value,  and  that  stated  by  the  in- 
sured in  their  preliminary  proofs,  is  large,  this  would  be  evi- 
dence bearing  upon  the  issue  of  frauds  to  be  considered  by  the 
jury  for  what  it  is  worth.  In  other  words,  you  will  perceive 
that  the  defendants,  in  order  to  succeed  upon  this  issue,  must 
satisfy  you  from  the  evidence — First,  that  there  was  a  false 
statement  in  the  preliminary  proof  as  to  the  value  of  the  goods 
destroyed;  and,  second,  that  such  false  statement  was  made 
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with  knowledge  that  it  was  false,  and  with  the  intent  to  de- 
fraud the  defendants  by  deceiving  them  as  to  the  value  of 
the  goods.  The  value  of  a  large  stock  of  clothing,  at  a  par- 
ticular date,  is  of  course  to  some  extent  a  matter  of  opinion 
and  of  estimate,  and  it  is  not  to  be  expected  that  different 
persons  would  fix  it  at  exactly  the  same  amount.  Different 
persons  might  honestly  differ  as  to  what  would  be  a  true  val- 
uation. The  question  for  you  to  determine  in  deciding  this 
issue,  therefore,  is  not  whether  the  value  fixed  by  plaintiff  was 
the  true  value  of  the  goods,  but  whether  it  was  an  intention- 
aUy  false  estimate  and  claim.  Upon  this  question,  which  is 
one  purely  of  fact,  you  are  the  sole  and  exclusive  judges. 

If  you  find  that  there  was  no  exaggeration  of  the  amount  of 
the  loss,  you  will,  of  course,  have  no  occasion  to  consider  the 
other  question ;  but  if  you  find  that  there  was  an  exaggerated 
claim,  then  you  will  inquire  as  to  the  intent. 

In  case  No.  1,489,  against  the  Glens  Fall  Insurance  Com- 
pany, there  is  an  allegation  in  the  answer  that  the  preliminary 
proof  was  not  made  in  time;  but  the  court  instructs  you  that 
that  this  defence  was  waived  if  the  defendant,  or  its  agent,  had 
possession  of  the  books  of  the  plaintiff,  from  which  the  loss 
was  to  be  ascertained,  and  if  by  reason  of  such  possession  of 
said  books  the  plaintiffs  were  deprived  of  the  opportunity  to 
make  proof  in  time.  It  was  also  waived  if  the  agent  of  the 
defendant  agreed  when  he  took  possession  of  the  books  to 
waive  the  issue.  As  the  defendants  have  introduced  no  tes- 
timony to  contradict  plaintiff's  proof  upon  this  point,  which 
was  full  and  explicit,  you  will  of  course  find  this  issue  for  the 
plaintiffs. 

This  leaves  for  your  consideration  the  further  defence  that  the 
loss  ''was  caused,  occasioned,  and  brought  about  fraudulently 
by  the  direct  agency,  procurement,  contrivance,  and  direction 
of  the  plaintiffs."  This  is  equivalent  to  an  allegation  that  the 
plaintiffs  are  responsible  for  the  fire  which  resulted  in  the  de- 
struction of  their  property.  This  is,  of  course,  a  perfect 
defence,  if  proved;  but  before  you  can  find  for  the  defendants 
upon  this  issue  you  must  be  satisfied  from  the  evidence  that 
the  charge  is  true.     The  fact  of  arson  may  be  established  by 
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eircuxnstanoes,  but  they  mast  be  such  as  to  establish  the  main 
fact  with  reasonable  certainty.  A  mere  suspicion  is  not 
enough.  The  jury  must  be  satisfied  that  the  fact  is  estab- 
lished by  a  clear  preponderance  of  the  evidence  adduced  be- 
fore them. 

In  a  case  where  the  evidence  is  evenly  balanced,  or  the 
jury  is  in  doubt  as  to  what  the  truth  is  on  that  point,  there  is 
not  a  preponderance  of  evidence.  The  defendants  are  not 
bound  in  a  case  like  the  present,  as  they  would  be  in  a  crim- 
inal prosecution  for  arson,  to  prove  the  fact  beyond  all  reason- 
able doubt,  but  they  are  required  to  produce  proof  sufficient 
to  clearly  satisfy  the  jury  that  the  charge  is  true. 

The  jury  will,  if  they  find  for  plaintiffs,  find  and  state  in 
their  verdict  the  value  of  the  entire  stock  destroyed,  with  in- 
terest, as  hereinafter  stated,  and  damages,  if  any  are  allowed. 
The  court  will,  if  you  so  find,  afterwards  determine  the  amount 
of  the  recovery  in  each  case  and  render  judgment  accordingly; 
the  parties,  by  their  counsel,  having  consented  to  this  form. 

The  plaintiffs  claim  that  they  are  entitled  to  damages,  in 
addition  to  the  value  of  their  property  destroyed,  on  account 
of  vexatious  delay  caused  by  the  conduct  of  the  defendants. 
To  establish  this  claim  the  plaintiff  must  show  that  the  de- 
fendants had  not  reasonable  ground  for  contesting  either  the 
validity  or  the  amount  of  the  claim.  If  you  find  from  the 
evidence  that  there  was  vexatious  delay,  within  this  definition, 
you  may  add  to  the  value  of  the  property  destroyed  not  ex- 
ceeding 10  per  centum  of  the  amount  of  such  loss,  and  include 
such  addition  in  your  verdict.  The  burden  is  upon  the  plain- 
tiff/to  prove  the  fact  of  vexatious  delay  by  a  preponderance 
of  testimony. 

If  the  jury  finds  for  the  plaintiffs,  then  it  will  add  to  the 
amount  of  loss  found  interest  at  6  per  cent,  per  annum  from 
the  fourteenth  day  of  March,  1879,  when  the  demand  is  shown 
by  the  uncontradicted  testimony  to  have  been  made.' 
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0(n>EK6BX7Ba  &  Lakb  Champlain  Bailboad  Go.  v.  Bostov  ft 
Lowell  Bailboad  Oobpobation. 

( Cireuit  Oourt,  D.  ManachiuetU.    September  30, 1880.) 

Contract — Construction, 

In  Equity.     Demurrer. 

Sidney  Bartlett  and  F.  W.  Palfrey,  for  complainani 

J.  O.  Abbott,  for  defendant. 

Lowell,  C.  J.  This  bill  is  brought  for  an  account,  and 
for  payment  of  such  proportion  of  the  money  lent  by  the 
Ogdensburg  &  Lake  Champlain  Bailroad  Company,  the  com- 
plainant, under  an  agreement  set  out  in  the  bill,  as  is  due 
from  the  Boston  &  Lowell  Bailroad  Corporation,  the  de- 
fendant. 

The  agreement  is  between  the  Northern  Transportation 
Company  of  Ohio,  of  the  first  part,  and  Smith  and  Stark, 
who  are  to  act  as  trustees,  of  the  second  part;  the  Vermont 
Central,  Vermont  &  Canada,  Northern,  (of  New  Hampshire,) 
and  Boston  &  Lowell  Bailroad  Companies,  of  the  third  part ; 
and  the  complainant  of  the  fourth  part.  It  is  to  be  in  force 
for  19  years  from  March  1,  1871.  -.^.-^^ 

The  agreement  recites  that  the  several  companies  own 
most  of  the  line  of  railroad  between  Ogdensburg  and  Boston ; 
that  it  is  very  important  for  them  to  have  a  regular  line  of 
steamers  from  western  cities  and  towns  to  Ogdensburg ;  that 
the  party  of  the  first  part  was  incorporated  to  furnish  such  a 
line,  but  is  embarrassed,  and  may  be  unable  to  carry  out  its 
purpose;  that,  for  securing  this  end,  it  is  for  the  interest  of 
the  several  parties  of  the  third  and  fourth  parts  to  lend  to  the 
parties  of  thie  second  part  a  portion  of  the  gross  receipts  from 
passenger^  and  freight  brought  by  such  steamers.  It  ap- 
pears, afterwards,  that  this  object  was  expected  to  be  attained 
by  investing  the  sums  so  paid  and  advanced,  in  the  debts, 
stock,  and  bonds  of  the  party  of  the  first  part. 

The  agreement  provides  that  the  parties  of  the  first  part 
'iviU  keep  and  run  its  steamers  for  19  years  to  the  satisfaction 
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of  the  parties  of  the  second  part  That  the  parties  of  the 
third  part  will^  during  said  term,  semi-annually  reserve  out 
of  the  gross  receipts  lor  transportation  from  said  line  of 
steamers  the  sum  of  $150,000,  and  pay  it  to  the  parties  of 
the  second  part;  that  the  party  of  the  fourth  part  (the  com- 
plainant) will,  if  requested,  advance  $600,000  for  the  same 
purposes,  and  to  be  pro  tanto  in  lien  of  the  said  semi-annual 
payments ;  that,  if  this  is  done,  the  parties  of  the  third  part 
will  pay  interest,  semi-annually,  at  the  rate  of  8  per  cent., 
to  the  complainant,  and  will  pay  into  the  hands  of  the  presi- 
dents  and  treasurers,  for  the  time  being,  of  the  plaintiff  and 
defendant  companies,  such  sums  as  shall,  when  invested  as  a 
sinking  fund,  in  the  judgment  of  said  presidents  and  treas- 
urers, pay  all  excess  of  the  complainant's  advances  above 
$500,000,  within  two  years  from  the  date  of  the  agreement, 
and  the  remainder  at  the  end  of  19  years;  and,  also,  such 
sums  as  will,  in  the  judgment  of  said  presidents  and  treas- 
urers, buy  the  existing  mortgage  bonds  of  the  transportation 
company,  within  10  years  from  said  date.  The  said  pay- 
ments to  the  complainant,  and  to  the  trustees  of  the  sinking 
fund,  are  to  be  in  place  of  advances  to  the  same  amount  as 
before  provided,  and  are  to  be  ultimately  repaid  out  of  the 
securities  purchased  by  the  parties  of  the  second  part.  The 
fifth  article  concludes  thus :  '*In  no  case  shall  payments  to  a 
sinking  fund  be  less  than  amounts  which,  invested  at  6  per 
cent,  per  annum,  will  produce  the  sum  to  be  paid  out  of  such 
sinking  fund." 

The  agreement  provides  carefully,  in  article  7,  how  the 
parties  of  the  second  part  shall  carry  out  their  trust.  They 
are  to  procure,  if  possible,  an  extension  of  the  time  of  pay- 
ment of  the  mortgage  bonds  of  the  party  of  the  first  part ; 
they  may,  if  necessary  to  secure  the  running  of  the  steamers, 
buy  the  debts  of  that  company,  whether  secured  by  mortgage 
or  not,  and  shall  immediately  transfer  them  to  the  trustees  of 
the  sinking  fund,  to  be  held  in  trust  to  pay,  first,  the  sums 
advanced  by  the  complainant,  and  next  the  sums  paid,  ad- 
vanced, or  lent  by  the  parties  of  the  third  part,  so  long  as 
the  semi-annual  payments  of  interest  are  made  to  the  com- 
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plainant,  and  of  Bums  for  the  sinking  fund  to  the  truatees 
thereof;  but,  if  default  is  made  in  these  payments,  the 
trustees  of  the  sinking  fund  shall,  if  requested  in  writing  bj 
the  complainant,  proceed  to  collect  said  debts,  (that  is,  the 
debts  of  the  transportation  company,)  and,  out  of  the  sums 
collected,  pay  the  semi-annual  interest,  and  hold  the  balance, 
if  any,  as  part  of  the  sinking  fund;  "and  that  all  of  said 
singling  fund  shall  finally,  at  the  end  of  said  term,  be  applied 
to  pay  all  advances  of  the  party  of  the  fourth  part;  and,  if 
any  balance  shaU  remain,  the  same  shall  be  divided  among 
the  parties  of  the  third  part,  in  such  proportion  as  they  shall 
be  entitled  to;  and,  if  said  sinking  fund  shall  prove  insuffi- 
cient, the  parties  of  the  third  part  shall  make  up  the  de- 
ficiency out  of  the  gross  receipts  from  said  business,  brought 
by  steamers,  as  aforesaid.'^ 

The  bill  alleges  that  when  the  agreement  was  made  the 
complainant's  road,  equipments,  and  appurtenances  had  been 
leased  and  demised  to  the  Vermont  &  Canada  and  Vermont 
Central  Bailroads  for  20  years,  from  March  1,  1870;  that 
the  complainant  paid  $600,000  to  the  parties  of  the  second 
part,  in  accordance  with  the  agreement;  that  the  presidents 
and  treasurers  of  the  plaintiff  and  defendant  corporations 
did  fix  and  determine  the  amount  to  be  paid  semi-annually  to 
the  sinking  fund;  that  the  parties  of  the  third  part  did, 
severally,  thereafter  pay  the  amount  so  fixed,  in  proportion 
to  their  respective  shares  of  the  gross  earnings,  until  Septem- 
ber 1,  1874,  and  have  made  no  payments  since  that  time, 
and  that  there  remains  due  the  complainant  $392,000;  that 
in  January,  1875,  proceedings  were  taken,  by  persons  not 
parties  to  the  agreement,  against  the  Northern  Transporta- 
tion Company,  and  in  February,  1876,  their  steam-boats  and 
other  property  were  all  sold  by  order  of  court,  and  were  no 
longer  continued  in  said  service  of  transportation;  that  the 
defendant  company  is  bound  to  pay  to  the  complainant  such 
proportion  of  the  sum  remaining  due  them  for  advances  as 
aforesaid,  as  the  amount  of  gross  earnings  of  the  defendant 
from  the  said  business  bears  to  the  total  gross  earnings  of  the 
parties  of  the  third  part.    The  bill  alleges  that  this  share  is 
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not  less  than  one-fourth,  and  asks  for  an  account  by  which 
the  precise  proportion  may  be  ascertained,  and  for  payment 
of  the  amount  found  to  be  due,  and  other  relief.  The  casei 
was  argued  upon  the  bill  and  the  defendant's  demurrer, 
l^he  theory  of  the  bill  is  that  the  companies  composing  the 
party  of  the  third  part  are  absolutely  bound  to  pay  the  com- 
plainant the  sums  advanced.  The  demurrer  assumes  that 
the  payments  are  to  be  made  only  out  of  gross  receipts  from 
the  Ogdensburg  business. 

Upon  the  most  careful  reading  of  the  contract,  we  are  ot 
opinion  that  the  parties  of  the  third  part  have  not  bound 
themselves  to  pay  this  advance  at  all  events.  It  may  be  diffi- 
cult to  see  why  the  complainant  should  have  made  such  a 
contract ;  but  we  must  take  it  as  it  is.  It  seems  to  us  that 
the  parties  of  the  third  part  were  willing  to  rely  upon  the 
security  which  would  be  furnished  by  buying  up  the  bonds, 
stock,  and  debts  of  the  transportation  company,  and  that  the 
complainant  trusted  to  that  and  the  pledge  of  the  gross  earn- 
ings of  the  business.  The  agreement  for  securing  the  com- 
plainant seems  to  us  to  be  summed  up  in  the  concluding  pari 
of  article  7,  that  "if  said  sinking  fund  shall  prove  insufficient, 
the  parties  of  the  third  part  shall  make  up  the  deficiency  out 
of  gross  receipts  from  said  business,  brought  by  steamers  as 
aforesaid." 

Upon  this  construction  of  the  contract  it  becomes  necessary 
that  the  bill  should  allege  that  there  were  gross  receipts  up  to 
the  time  when  the  business  was  stopped,  beyond  what  was 
paid  to  the  sinking  fund  Besides  this,  the  bill  should  either 
make  the  trustees,  Smith  and  Stark,  and  the  ti:ustees  of  the 
sinking  fund,  parties,  or  allege  (what  we  suppose  is  the  truth) 
that  they  have  nothing  of  value  in  their  hands  applicable  to 
the  payment  of  the  complainant's  advances. 

If  the  other  railroad  companies,  who,  with  the  defendant, 
are  parties  of  the  third  part,  were  citizens  of  this  district,  or 
found  therein,  it  would  be  proper  that  they  should  be  parties, 
in  order  that  the  total  account  of  gross  receipts  should  be 
taken  in  one  suit.  If  they  are  not  within  the  jurisdiction  the 
suit  will  not  be  defeated,  because  the  undertaking  of  each 
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party  of  the  third  part  is  seyeral;  the  clause  at  the  end  of 
article  7  means  that  each  company  shall  make  up  its  part  of 
the  deficiency  to  the  extent  of  its  share  of  the  gross  receipts; 
and  therefore  it  is  a  matter  of  convenience,  and  not  of  neces- 
sity, that  all  these  parties  should  be  joined. 

On  demurrer  it  does  not  appear  that  the  corporations,  whose 
homes  are  out  of  this  state,  could  have  been  found  within  it. 

The  suit  is  not  premature,  because  the  contract  has  been 
abandoned  through  necessity,  and  the  plaintiff  is  not  bound 
to  wait  for  the  defendant  to  resume  payments  to  a  sinking 
fund  which  no  longer  exists,  and  which  the  defendant  denies 
that  it  is  bound  to  make. 

We  are  of  opinion  that  the  whole  gross  receipts  from  the 
business  mentioned  in  the  contract,  which  accrued  to  the 
defendant  during  the  time  that  the  steamboats  continued  to 
run,  are  pledged  to  the  complainant;  but  that  no  payment 
can  be  demanded  of  the  defendant  beyond  the  amount  of 
these  receipts,  and  that  the  bill  must  be  amended  before  an 
acccount  of  these  receipts  can  be  ordered. 

Demurrer  sustained. 


In  re  Wells,  Bankrupt. 

{District  Oourt^  W.  D,  Fennaylvania.    October  15, 1880.) 

1.  W.,  a  glass  manufacturer,  filed  a  petition  in  bankruptcy,  but  before 
adjudication  made  a  composition  agreeing  to  pay  50  per  centum  of  Ms 
debts  in  instalments,  evidenced  by  his  promissory  notes,  the  first 
payable  in  six  months.  He  resumed  his  business,  and  employed  P.  as 
an  operative.  Failing  to  pay  the  first  instalment  of  his  composition 
it  was  set  aside,  and  he  was  adjudged  a  bankrupt.  While  the  com- 
position was  in  force  he  sold  glass,  which  was  in  stock  when  he  filed 
his  petition,  and  manufactured  other  glass,  part  of  which  was  on  hand 
when  the  composition  was  set  aside,  and  was  taken  possession  of  and 
converted  into  money  by  the  assignee.  Held,  that  out  of  the  assets  in 
the  assignee's  hands  P.  was  entitled  to  be  paid  his  wages,  $19.95, 
earned  while  the  composition  was  in  force. 

In  Bankruptcy.     Sur  claim  of  Thomas  Pomeroy* 
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John  Af.  Kennedy i  for  assignee. 

Thomas  C.  Lazear,  for  Pomeroy. 

AoHBSON,  D.  J.  Thomas  Pomeroy  claims  to  be  paid  in  f  nil, 
out  of  the  estate  of  the  bankrupt,  $19.95,  being  a  balance 
due  him  for  wages  of  labor.  There  are  a  number  of  claims 
in  all  respects  similar;  and,  as  the  determination  of  one  will 
practically  dispose  of  all,  the  case  deserves  careful  considera- 
tion.     The  facts  are  as  follows : 

George  W.  Wells  filed  a  petition  for  his  adjudication  as  a 
bankrupt  on  February  22,  1878,  but,  before  anything  further 
was  done  in  the  caae,  submitted  to  his  creditors  a  proposition 
for  a  composition,  viz. :  to  pay  them  60  per  cent,  of  their 
claims  in  instalments,  to  be  evidenced  by  his  promissory 
notes,  the  first  payable  in  six  months  after  the  recording  of 
the  resolution  accepting  the  proposition.  The  creditors,  at  a 
meeting  held  April  8,  1878,  accepted  the  proposition,  and 
the  composition  was  confirmed  by  the  court  on  August  8,1 878. 
Wells  was  a  glass-manufacturer,  his  assets  consisting  princi- 
pally of  his  glass-works  and  stock  in  trade.  After  his  com- 
position was  confirmed,  he  resumed  his  business  as  a  glass 
manufacturer,  and  employed  Thomas  Pomeroy  as  an  opera* 
tive.  Wells  made  default  in  paying  the  first  instalment  of 
his  composition,  and  thereupon,  on  the  petition  of  himself 
and  the  larger  part  of  his  creditors,  the  court  set  aside  the 
composition,  and  the  proceedings  in  bankruptcy  were  re- 
sumed by  an  order  in  the  terms  following,  to- wit :  "  Compo- 
sition set  aside  and  bankruptcy  resumed,  saving  all  rights 
attached  meantime." 

During  the  time  the  composition  was  in  force  Wells  sold 
glass  which  he  had  in  stock  when  his  original  petition  was 
filed,  and  manufactured  other  glass,  some  of  which  was  on 
hand  when  the  composition  was  set  aside ;  but  at  that  time 
the  stock  on  hand  was  less  in  quantity  than  when  the  original 
petition  was  filed.  The  wages  of  Thomas  Pomeroy,  in  ques- 
tion, were  earned  at  the  glass-works  while  the  composition 
wa^  in  force.  Wells  was  adjudged  a  bankrupt  on  August  22, 
1879.  His  assignee  took  possession  of,  and  converted  into 
money,  the  bankrupt's  stock  of  glass,  etc.,  on  hand  when  the 
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composition  was  set  aside.  Out  of  the  proceeds  of  the  stock 
Thomas  Pomeroy  claims  to  be  paid  his  wages.  To  the  regis, 
ter's  report  against  the  allowance  of  the  claim,  Pomeroy  has 
filed  exceptions.  The  register  makes  a  very  strong,  and  per- 
haps unanswerable,  argument  to  show  that  as  the  claim  did 
not  exist  at  the  time  the  petition  in  bankruptcy  was  filed,  it 
is  not  provable  as  an  ordinary  debt  against  the  estate  of  the 
bankrupt.  But  if  this  be  so,  there  is  only  the  stronger  reason 
ior  giving  the  claim  a  preference;  otherwise  a  most  meritori- 
ous claimant  will  receive  nothing  out  of  the  bankrupt's  estate. 
The  register  concedes  the  hardship  of  rejecting  the  claim  in 
toto,  but  he  was  unable  to  see  any  way  for  the  relief  of  the 
claimant,  especially  in  view  of  the  decision  in  In  re  Bright- 
man,  18  B.  B.  566.  But  that  case,  I  think,  is  readily  dis- 
tinguishable from  the  present  one.  There  the  claim  was  for 
the  price  of  goods  sold  to  the  bankrupts  while  they  were  doing 
business  during  the  continuance  of  a  composition  which  was 
afterwards  set  aside.  These  new  goods  had  been  disposed  of 
by  the  bankrupts,  and  there  was  nothing  to  show  for  them. 
The  vendors,  nevertheless,  claimed  to  be  paid  out  of  the  bank- 
rupts* original  assets,  in  full  and  in  preference  to  the  old 
creditors.  The  point  actually  decided  was  that  they  were  not 
entitled  to  such  preference.  Judge  Lowell,  in  remarking  upon 
the  absence  of  the  elements  to  constitute  an  estoppel  against 
the  old  creditors,  said :  "None  of  the  assets  were  acquired  in  the 
new  trade,*' 

But  here  the  labor  of  the  claimant  has  gone  into  the  assets 
of  the  bankrupt,  and  this  with  the  implied  consent  of  the 
general  creditors.  Shall  they,  then,  keep  the  fruits  of  his 
labor  without  rendering  any  equivalent  therefor?  The  cred- 
itors voluntarily  left  the  assets  in  Wells'  hands,  and  it  must 
be  presumed  that  they  intended  that  he  should  operate  his 
glass-works.  Perhaps  it  would  be  going  too  far  to  say  that 
they  held  him  out  as  capable  of  contracting  debts  generally; 
but,  to  the  extent  of  the  wages  of  labor  necessary  to  carry  on 
his  business,  I  think  the  creditors  must  be  held  to  have  given 
him  a  license  to  contract  debts  and  charge  the  assets  with  the 
:  payment  of  such  wages* 
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These  wages  are  somewhat  analogous  to  claims  for  expend- 
itures incurred  in  preserving  or  taking  care  of  the  bankrupt's 
property  before  it  comes  into  the  hands  of  the  assignee;  and 
such  expenditures  will  be  allowed  by  the  bankrupt  court  in 
the  exercise  of  its  equitable  jurisdiction.  In  re  Grant,  2  Story, 
312;  In  re  Fortune,  2  B.  E.  662. 

The  saving  clause  to  the  order  (which  was  made  by  the  late 
Judge  Eetcham)  setting  aside  the  composition,  has,  I  think, 
some  significance:  ^'Composition  set  aside  and  bankruptcy 
resumed,  saving  all  rights  attached  meantime."  Now,  I  am  not 
aware  that  it  has  been  claimed  that  any  "rights  attached"  to 
the  bankrupt's  assets  while  the  composition  was  in  force  other 
than  these  labor  claims;  and,  it  seems  to  me,  it  is  not 
a  strained  construction  of  this  clause  to  hold  that  the  deserv- 
ing claims  of  Thomas  Pomeroy  and  his  fellow  workmen  are 
within  its  scope  and  intent. 

The  wages  of  labor  are  regarded  by  the  law  with  especial 
favor.  Hence,  in  the  distribution  of  the  estate  of  a  bank- 
rupt a  partial  preference  is  given  to  such  debts  by  section 
5101  of  the  United  States  Bevised  Statutes.  The  labor  claim 
in  question  here  in  amount  falls  within  the  limit  of  the  statu- 
tory  preference;  and,  if  not  otherwise  covered  by  the  letter 
of  the  law,  is  within  its  spirit.  But  it  is  said  that  when  the 
composition  wks  set  aside  there  remained  of  the  assets  less 
in  quantity  than  when  the  original  petition  was  filed.  This 
claimant,  however,  is  not  responsible  for  that  result.  If 
Wells  disposed  of  assets  and  failed  to  make  due  applica- 
tion of  the  proceeds,  surely  the  claimant  is  not  to  blame. 
That  was  a  risk  the  creditors  voluntarily  assumed  when  they 
left  Wells  in  possession  of  the  property. 

And  now,  to-wit,  October  16,  1880,  the  exceptions  to  the 
register's  report  are  sustained,  and  it  is  ordered  that  the  as- 
signee pay  in  full  the  claim  of  Thomas  Pomeroy  for  his  afore- 
said wages. 
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LsBOH,  Asaignee,  eto.,  v.  Eat* 

lOireuU  Courts  J).  Eentuekjf.    ,  1880.) 

L  Goffn— Clebk'b  Cokmissioks. —The  commission  of  1  per  centum 
allowed  to  the  clerk  for  receiving,  keeping,  and  paying  out  moneys, 
in  pursuance  of  any  statute  or  order  of  court,  by  Rev.  St.  f  828,  can- 
not be  claimed  unless  the  money  passes  through  his  hands  either 
actually  or  constructively. 

SL  Bankrdftot— Costs— Clbrk's  CoMiassioiro— Cabb  nf  Judgmeht.— 
Where  an  assignee  in  bankruptcy  sold  real  estate  coming  into  his 
hands,  and  subsequently  filed  a  bill  in  equity  in  the  circuit  court  to 
settle  conflicting  claims  to  the  property,  there  is  no  statute  requiring 
him  to  pay  the  proceeds  of  sale  into  the  registry  of  the  court;  and  as 
there  was  no  order  of  courl  requiring  him  in  this  case  to  do  so,  the 
clerk  cannot  charge  commissions  onthe  fund. 

In  Equity.    Matter  of  the  clerk's  costs. 

L  R.  PuryeaVy  for  himself. 

Z.  W.  Bloomfield  and  Henry  Burnett,  for  plaintiff. 

HAifMOKD,  D.  J.,  (sitting  by  designation.)  This  was  a  bill  in 
equity  to  settle  a  controversy  between  the  creditors  of  differ- 
ent  .firms,  to  which  the  bankrupts  belonged,  as  to  the  distri- 
tion  of  the  assets.  It  is  in  the  nature  of  a  bill  of  interpleader 
by  the  assignee,  though,  perhaps,  not  technically  such,  to  settle 
questions  of  title  to  certain  property  in  his  possession,  claimed 
as  assets  by  him,  which  claim  was  disputed  by  creditors  de- 
manding the  property  as  assets  of  a  firm  not  bankrupt.  By 
the  decree  it  was  adjudged  that  the  property  belonged  to  the 
bankrupt  firm,  and  should  be  distributed  equally  among  all 
the  creditors  of  that  firm.  The  assignee  had,  as  the  proceeds 
of  the  sale  made  by  him,  the  sum  of  $9,000,  and  the  clerk 
insists  that  it  was  constructively  in  the  registry  of  the  court; 
that  he  is  entitled  to  the  commission  of  1  per  centum  allowed 
him  bv  section  828  of  the  Bevised  Statutes,  and  he  has  so 
taxed  it  in  his  fee  bill. 

The  assignee  excepts  to  this  on  the  ground  that  the  money 
belonged  to  him  as  assignee,  and  was  never  in  the  registry  as 
a  fact,  nor  could  it  properly  belong  there.  Undoubtedly,  in  a 
proceeding  like  this,  whether  one  of  the  parties  be  an  assignee 
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in  bankniptoy  or  not,  or  whether  he  claims  the  property  in 
dispute  in  that  capacity  or  not,  it  is  competent  for  the  court 
to  order  the  money  to  be  paid  into  the  registry,  or  to  appoint 
a  receiver  of  it  as  in  other  equity  cases.  But  neither  the  final 
decree  nor  any  interlocutory  order  has  made  such  disposition 
of  the  money.  It  is  insisted  by  the  clerk,  however,  that  it  is 
bonstructively  in  court  because  the  assignee  is  distributing  it 
under  the  orders  of  the  court,  or  holds  it  as  if  paid  to  him  by 
the  court  here,  and  therefore  it  should  be  considered  as  hav- 
ing  been  paid  by  him  into  the  registry  and  returned  to  him 
through  it.  The  final  decree  shows  that  this  is  a  misappre- 
hension of  it.  After  adjudging  Ae  property,  which  was  a  ware- 
house, to  the  assignee,  it  goes  on  to  say,  ''to  be  held  and  dis- 
tributed as  such,  [assets  of  Sebree  &  Hobson,  the  bankrupts,] 
in  bankruptcy,  in  cmd  by  the  district  court  of  the  United  States, 
*  *  *  in  the  matter  of  Sebree  &  Hobson,  bankrupts, 
through  the  register  before  whom  said  case  is  pending  in 
bankruptcy." 

It  is  therefore  being  distributed  in  the  district  court,  and 
not  this  court.  But,  aside  from  this,  the  bankrupt  law  pro- 
vides that  the  assignee  shall  deposit  the  money  in  his  ovm 
name  as  assignee  in  some  bank,  and  does  not  contemplate 
that  he  shall  pay  it  into  the  registry.  Bevised  Statutes,  5059. 
It  can  never  go  there,  except  by  some  order  of  court  making 
that  disposition  of  it,  as  in  ordinary  cases  of  litigation,  for 
satisfactory  reasons  appearing  in  the  suit  in  which  the  order 
is  made.  In  the  case  of  Ex  parte  Prescott,  cited  by  the  clerk, 
there  was  an  order  that  the  marslial  deposit  the  money  in 
bank,  subject  to  the  order  of  the  court,  and  though  it  was  not 
in  the  registry,  but  in  the  name  of  the  marshal  in  a  bank, 
Mr.  Justice  Story  held  that  it  was,  in  legal  intendment,  de- 
posited in  court,  and  allowed  the  clerk  his  fees.  2  Gall.  145 ; 
1  Bright,  Dig.  274,  and  note.  And  so,  in  The  Avery,  2  Gall. 
308,  the  same  learned  judge  held  that  where  it  was  the  duty 
of  the  marshal  to  pay  a  fund  into  court,  upon  a  Bale  pendente 
lite,  the  clerk  was  entitled  to  his  commissions,  although  if  the 
sale  had  been  made  on  final  decree  the  marshal  could  him* 
self  distribute  it*     The  case  Ex  parte  PUU,  2  Wall.  Jr.  468, 
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decides  that  the  clerk  is  not  entitled  to  commissionB  "for 
receiving,  keeping,  and  paying  out  money,"  unless  the  money 
has  actually  passed  through  his  hands,  or  into  the  custody  of 
the  court,  or  has  been  agreed  to  be  so  considered. 

In  re  Goodrich,  4  Dill.  230,  it  was  held  that  the  statute 
implies  that  the  money  shall  be  actually  received,  kept,  and 
paid  out  by  the  clerk,  and  that,  generally  at  least,  even  wherd 
a  fund  is  ordered  to  be  paid  through  the  clerk,  the  parties 
may  disregard  the  order  and  pay  'directly,  and  deprive  the 
clerk  of  his  commissions.  And  see  Upton  v.  Triblecock,  4 
Dill.  232,  note.  I  doubt  if  I  should  go  so  far  as  was  done 
in  Goodrich's  Case,  if  it  appeared  that  there  was  a  combina- 
tion between  the  parties  to  make  the  payments  so  as  to  defeat 
the  clerk's  commissions.  However,  this  case  clearly  falls 
within  the  rule  that  the  clerk  is  not  entitled  to  commissions 
unless  the  money  passes  through  his  hands,  either  aotually 
or  constructively.  It  was  not  the  duty  of  the  assignee,  under 
any  statute  or  other  law,  to  pay  the  fund  he  held  into  this 
court,  nor  was  he  even  ordered  to  do  so.  The  item  of  $90, 
charged  by  the  clerk,  must  be,  therefore,  disallowed. 


Holly  v.  Yebgennbs  Maohinb  Go. 

{Circuit  Court,  D.  Vermont.    October  5,  1880.) 

L  RB-i8flUB  No.  5,132— First  Claim.— The  first  claim  of  re-issued  let- 
ters patent  No.  5,132,  dated  November  5,  1872,  for  a  new  system  of 
water-works  for  supplying  cities  and  towns  with  water,  hM  vaUd. 
HoUy  V.  Ufwm  CUy,  14  O.  G,  5. 

3.  Patbnt  No.  94,747,  dated  September  14, 1869,  for  a  new  safety  valve 
for  street  water  pipes,  held  valid. 

;8.  Claimb— Construction— Specification. — The  specification  of  a  patent 
may  Jse  referred  to  for  the  purpose  of  ascertaining  the  meaning  of  the 
claims. 

Bate9  V.  Coe,  15  O.  G.  337. 

Brooki  V.  Fiske  16  How.  215. 

4.  Machines— Substantial  Identitt.— Machines  are  substantially  the 

same,  in  the  sense  of  the  law  of  patents,  when  they  perform  the  same 
function  in  substantially  the  same  way  to  accomplish  the  same  result. 
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5.  Same — Same^-Form. — ^In  such  case  form  should  •not  be  regarded  except 

where  it  is  of  the  essence  of  the  invention. 

6.  IirviBRTioH— Combination— Lbssbb  Combination,— If  a  patented  inven- 

tion consists  of  a  combination  of  nimierous  parts,  including  in  it 
other  new  and  useful  combinations  of  less  of  those  parts,  it  would 
seem  that  the  patentee  was  entitled  to  the  exclusive  use  of  those  lesser 
combinations,  as  well  as  to  the  exclusive  use  of  the  whole. 

8Mrp  V.  Tifft,  12  O.  G.  1282, 

Prouty  V.  Buggies,  16  Pet.  336,  distinguished. 

7.  PATENTABiiB  DEVICES— iNFRiNGSMSiNT.-r-Patentable  devlces  cannot  be 

used  for  the  purpose  of  infringing  an  existing  patent. 

6.  lNFBiNOEMBNT—Ck>MBiNATioNT— Vendor. — The  sale  of  a  machine  to  be 
used  for  the  purpose  of  infringing  a  patented  combination  renders  the 
vendor  liable. 
Bowker  v.  Dowty  16  O.  G.  510. 

In  Equity. 

Hatch  d  Stein  and  W.  L.  Bwrnap^  for  orator. 

Roberts  <t  Roberta  and  L.  L.  Laurence,  for  defendants. 

Wheeler,  D.  J.  This  suit  is  brought  upon  re-issued  let- 
ters patent  No.  6,132,  dated  November  5, 1872,  for  a  new  sys- 
tem of  water-works  for  supplying  cities  and  towns  with  wateif, 
and  original  letters  patent  No.  94,747,  dated  September  14, 
1869,  for  a  new  safety-valve  for  street  water-pipes,  both 
granted  to  the  plaintiff.  The  defences  are  that  the  plaintiff 
is  not  the  original  and  first  inventor  of  the  inventions  de- 
scribed in  the  patents,  and  that  the  defendants  do  not  in- 
fringe. The  cause  was  heard  at  last  term  on  pleadings, 
proofs,  and  arguments  of  counsel. 

Before  the  plaintiff's  invention,  water  to  supply  cities  and 
towns  was,  when  the  supply  was  located  high  enough,  drawn 
into  a  reservoir  and  from  thence  into  a  main  pipe,  from  which 
others  ramified  through  all  parts  of  the  city  or  town,  and  inta 
dwellings  and  other  places,  to  spigots,  from  which  it  could  be 
drawn  as  wanted  for  use.  In  lerel  places,  where  there  was 
still  an  elevation  for  a  reservoir,  it  was  forced  by  pumps 
into  a  reservoir ;  and  when  there  was  no  such  elevation 
it  was  forced  into  a  stand-pipe  of  the  necessary  size  and 
height;  or  into  mains  connecting  with  such  a  stand-pipe, 
and  the  pressure  of  the  water  in  the  reservoirs  or  •stand- 
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pipeff  would  regulate  the  flow  to  ihe  spigots  and  by-* 
drants.  Where  it  had  to  be  supplied  by  pumps  the  irregu- 
larity in  the  amount  drawn  at  the  spigots  and  hydrants 
would  not  admit  of  a  uniform  supply  to  the  mains,  and  if 
pumps  were  employed  furnishing  such  a  supply  the  incom- 
pressibility  of  water  is  such  that  when  the  drawing  ceased 
the  pipes  would  burst,  or  the  pumps  or  machinery  be  broken. 

.  The  plaintiff's  inventions  obviated  these  difficulties  by  pro- 
Tiding  pumping  machinery  which  increasing  pressure  of 
water  in  the  mains  would  slacken  and  decreasing  pressure 
would  hasten,  and  guarding  against  sudden  shocks  from  the 
quick  closing  of  hydrants  by  the  use  of  an  air  chamber  con- 
necting with  the  mains  and  preventing  the  danger  of  contin- 
ued pressure  from  that  source,  while  the  machinery  was  slack- 
ening by  a  peculiarly-arranged  relief  valve,  applied  to  the 
mains  so  that  t^e  water  could  be  pumped  directly  into  the 
mains,  and  drs^wn  therefrom  by  the  spigots  and  hydrants  at 
pleasure,  with  safety  to  the  works,  without  any  stand-pipe  or 
reservoir.  None  of  the  systems  set  up  as  anticipations  had 
these  contrivances  combined  in  this  manner.  The  London 
water- works,  constructed  by  Peter  Maurice  in  1582,  as  de- 
scribed by  Thomas  Ewbank  in  Hydraulics  and  Mechanics; 
the  system  of  water-works  described  in  the  English  patent  to 
Joseph  Bramah,  dated  October  31,  1812;  and  the  London 
bridge  water-works,  described  by  William  Mathews  in  Hy- 
draulia,  1835,  — had  pumps  forcing  water  directly  into  mains 
to  be  carried  to  inhabitants,  but  neither  of  them  had  any 
contrivances  for  slackening  the  quantity  forced  as  any  pres- 
sure increased  from  diminishing  the  quantity  drawn  as  de- 
scribed; neither  does  it  appear  from  the  descriptions  given, 
but  that  the  water  flowed  through  by  a  constant  flow,  and  waa 
caught  as  wanted  for  use. 

Birkinbine's  system,  at  the  state  lunatic  hospital  at  Har- 
nsburg,  Pennsylvania,  had  connection  with  a  reservoir  at  the 
top  of  the  building.  Linsley's  system,  at  Burlington,  Ver- 
raont,  had  connection  with  a  reservoir  above  the  city.  Bir- 
kinbine  had  no  means  for  regulating  the  quantity  pumped  by 
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the  severity  of  the  pressure  in  the  mains,  and  Liosley  had 
none  for  lessening  the  quantity  as  the  pressure  increased. 
His  system  was  nearer  like  the  plaintiff's  than  any  other  was; 
but  his  lacked  some  of  the  essential  features  of  the  plaintiff's. 
His  had  means  for  slacking  the  pumping  machinery,  when 
the  pressure  in  the  mains  decreased,  to  prevent  the  machinery 
from  running  away  if  the  pressure  should  be  removed  by  burst- 
ing or  other  casualty ;  but  this  is  quite  different  from  regulating 
the  supply  according  to  the  pressure.  He  had  pipes  leading 
each  way  from  the  main,  carrying  the  water  up  to  the  reservoir, 
and  as  to  those  pipes  the  water  was  pumped  directly  into 
them  without  going  to  the  reservoir;  but,  as  they  were  con- 
nected by  the  main  with  the  reservoir,  the  pressure  in  them 
would  be  regulated  by  the  pressure  from  the  reservoir,  and 
would  not  in  any  manner  regulate  the  quantity  pumped  ac- 
cording to  their  requirements.  Birkinbine  had  a  safety-valve 
on  the  main  for  the  same  purposes  as  the  plaintiff's  relief 
valve,  but  his  valve  was  held  by  dead-weights,  while  the 
plaintiff's  is  steadied  by  a  dash-pot. 

None  of  these  things  show  that  the  plaintiff  was  not  the 
original  and  first  inventor  of  the  inventions  described  in  both 
patents.  This  is  in  accordance  with  the  decision  of  Drum- 
mond  and  Gresham,  JJ.,  in  Holly  v.  Union  City,  14  O.  G.  5,  so 
far  as  that  decision  goes,  which  only  involved  the  re-issued 
patent.  This  suit  rests  upon  the  first  claim  to  that  patent, 
which  is  for  "the  above-described  method  of  supplying  a  city 
with  water, — that  is  to  say,  by  pumping  directly  into  the  water 
mains  when  the  apparatus  for  that  purpose  is  supplied  with 
contrivances  by  which  the  pressure  within  those  mains  may 
be  preserved  in  a  great  degree  uniform,  sufficiently  so  for 
practical  purposes,  or  increased  or  diminished  at  pleasure,— 
substantially  as  and  for  the  purpose  above  shown."  It  is 
objected  that  this  claim  does  not  specify  any  devices  consti* 
tuting  the  system  mentioned,  and  that  it  is  too  indefinite  to 
furnish  a  foundation  for  a  claim  for  infringement;  but  this 
objection  cannot  prevail.  The  patent  is  to  be  read  all  to- 
gether, for  the  purpose  of  ascertaining  the  meaning  of  the 
whole  and  of  every  part;  consequently  the  specification  may 


Digitized  by  VjOOQIC 


78  FEDERAL   BEPOBTEB. 

be  referred  to  for  ascertaining  the  meaning  of  the  claims. 
Bates  V.  Coe,  16  0.  G.  337;  Brooks  v.  Fiske,  16  How.  216. 

The  specification  describes  pumping  apparatus  which  the 
increase  of  pressure  in  the  mains  will  slacken,  and  decrease 
will  hasten;  it  describes  mains  connected  with  an  air-cham- 
ber, and  a  relief-valve  for  easing  the  shock  of  sudden  and 
continued  pressure,  and  mains  from  which  the  water  is  drawn 
as  wanted,  or  closed  mains,  operating  by  pumping  the  water 
directly  into  the  mains  without  a  reservoir  or  stand-pipe. 
The  claim  of  the  system  as  and  for  the  purposes  above  shown 
is  a  claim  for  this  combination  of  these  various  contrivances, 
operating  together  in  this  manner,  for  this  purpose.  It  is  for 
these  devices  so  combined  and  arranged,  and  not  for  any 
abstract  principle  or  method  apart  from  the  devices  them- 
selves. The  olaim  appears  to  be  valid  when  so  construed. 
HoUy  V.  Union  City,  14  0.  G.  5.  The  plaintiff's  pumping 
apparatus  is  arranged  so  that  the  increase  of  pressure  in  the 
mains  will  lessen  the  amount  of  water  being  pumped  into 
them  by  forcing  the  water  against  a  piston,  the  motion  of 
which,  operating  through  complicated  devices,  shuts  off  the 
motive  power  and  slackens  the  pumps.  This  is  the  pumping 
apparatus  supplied  with  contrivances  by  which  the  pressure 
within  the  mains  may  be  preserved,  in  a  great  decree,  uni- 
form, which  is  mentioned  in  this  first  claim,  and  that  part  of 
the  patented  invention  covered  by  this  claim  is  the  combina- 
tion of  this  apparatus  with  the  mains,  the  air-chamber,  the 
relief -valve,  the  pipes,  and  the  spigots. 

The  answer  and  the  evidence  show  that  the  defendants 
have  put  in  water-works  for  cities  and  towns,  or  participated 
in  putting  them  in,  which  have  the  pumping  apparatus  de- 
scribed in  letters  patent  No.  164,468,  dated  August  26, 1864, 
issued  to  John  P.  Flanders,  one  of  the  defendants,  for  an  im- 
provement in  pumps,  stated  in  the  specification  to  relate 
more  particularly  to  pumping  engines  adapted  to  the  delivery 
of  large  volumes  of  water,  as  in  town  or  city  supply  where  no 
stand-pipe  or  reservoir  is  employed,  and  in  the  description 
referring  only  to  such  engines  as  pump  directly  into  the 
mains.     In  this  pumping  apparatus  the  increasing  pressure 
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of  the  -water  in  the  mains  decreases  the  amount  of  water 
pumped  in  by  acting  upon  a  valve  which  opens  and  closes 
a  duct  leading  from  one  end  of  the  pump  cylinder  to  the 
other,  around  past  the  piston,  so  that  when  the  pressure 
opens  the  valve  the  water  is  pumped  from  one  side  of  the 
piston  to  the  other,  and  not  forced  along ;  and  when  the  press- 
ure is  diminished  by  the  opening  of  the  spigots  and  draw- 
ing water,  the  valve  closes,  and  the  water  is  forced  along 
again  to  take  the  place  of  that  drawn  off.  This  is  a  pump- 
ing apparatus  supplied  with  contrivances  by  which  the  press- 
ure within  the  mains  may  be  preserved,  in  a  great  degree, 
uniform,  as  mentioned  in  this  claim  of  this  original  patent 
of  the  plaintiff.  The  combination  and  arrangement  are  the 
same  in  the  defendant's  works  as  in  the  plaintiff's,  unless 
there  is  a  substantial  difference  in  these  pumping  engines,  and 
the  rest  of  the  combination  is  the  same  whether  there  is  a  dif- 
ference here  or  not. 

Two  questions  arise  here.  One  is  whether  these  pumpiag 
engines  are  substantially  the  same  in  this  arrangement ;  and 
the  other  is  whether  the  rest  of  the  arrangement  is  a  part  of 
the  plaintiff's  patented  invention  if  they  are  not.  If  they  are, 
the  defendants  have  taken  the  whole  of  the  invention  covered  by 
this  claim.  If  they  are  not,  and  the  rest  of  the  combination 
without  them  is  covered  by  the  patent,  then  the  defendants 
have  taken  so  much  of  the  patented  invention.  In  this  mat- 
ter of  regulating  the  flow  of  water  in  such  pipes  according 
to  the  wants  of  consumers,  without  the  aid  of  the  force  of 
gravitation  furnished  by  reservoirs  and  stand-pipes,  the  plain- 
tiff^  precedes  Flanders,  and  has  produced  something  which 
underlies  all  that  Flanders  has  produced,  and,  if  it  includes 
what  Flanders  has  produced,  he  has  a  monopoly  of  it.  Rail- 
way  Co.  V.  Sayles,  97  U.  S.  554.  And  these  pumping  ma- 
chines are  substantially  the  same  in  the  sense  of  the  law  of 
patents,  when  they  perform  the  same  function  in  substantially 
the  same  way  to  accomplish  the  same  result;  and,  except 
where  form  is  of  the  essence  of  the  invention,  it  should  not 
be  regarded  in  questions  of  this  kind,  and  it  is  not  of  the 
essence  of  this  invention.     Attention  should  be  paid  to  such 
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portions  as  really  do  the  work,  so  as  not  to  give  undue  im- 
portance to  parts  used  only  as  a  convenient  mode  of  construc- 
tion.    Machine  Co.  v.  Murphy,  97  U.  S.  120. 

Here  the  pressure  in  the  mains  does  the  work  of  lessening 
the  flow.  In  the  plaintiff's  machine  it  does  it  by  pressing 
against  a  valve  and  slackening  the  machinery  propelling  the 
water;  in  the  defendant's  machine  it  does  it  by  pressing 
against  a  valve  and  lessening  the  effect  of  the  machinery  upon 
the  water.  The  means  are  the  same,  the  result  is  the  same,  and 
the  mode  is  different  only  in  form.  Foster  v.  Moore,  1  Curtis, 
279.  If  this  was  not  so  the  arrangement  of  the  mains,  air- 
chamber,  relief -valve,  and  pipes  was  new,  and  a  material  part 
of  the  invention,  which  would  be  covered  and  included  in  this 
claim  of  the  patent,  and  which  the  defendants  would  have  no 
right  to  take  and  use  in  connection  with  Flanders'  invention. 
Sellers  v.  Dickinson,  6  E.  L.  &  Eq.  644,  6  Exoh.  312;  lAster 
V.  Leather,  8  Ell.  &  Blackb.  1004.  Flanders'  pumping  appa- 
ratus is  the  equivalent  of  the  plaintiff's,  in  making  up  a  sys- 
tem of  water-works  with  these  other  parts,  although  it  may 
not  be  the  same  thing  for  other  purposes.  The  question  now 
is  not  whether  they  are  the  equivalents  of  each  other  for  all 
purposes,  but  is  whether  they  are  for  this  purpose. 

In  Sellers  v.  Dickinson  the  patent  was  for  machinery,  con- 
sisting, among  other  things,  of  a  clutch-box,  operating  auto- 
matically, to  cut  off  the  power  from  a  loom  whenever  the 
shuttle  became  entangled,  combined  with  other  mechanical 
contrivances  through  which  the  momentum  of  the  sley  was 
made  to  move  a  brake  against  the  fly-wheel  to  take  up  the 
momentum  of  the  parts  and  prevent  sudden  shock  from  the 
stoppage.  The  clutch-box  was  old,  but  its  combination  with 
the  brake  was  new.  The  defendants'  contrivance  for  accom- 
plishing the  same  object,  and  for  which  he  had  obtained  a 
patent,  dispensed  with  the  clutch-box,  and  had  different  con- 
trivances from  the  plaintiff's  for  applying  the  momentum  of 
the  sley  to  the  brake.  It  was  argued  that  the  patent  was  for 
a  combination,  and  that  there  could  be  no  infringement  unless 
the  whole  combination  of  the  same  elements  was  used.  This 
argument  was  0Yer;v...vu,  PoUock,  C.  B.»  saying  that  if  a  por- 
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tion  of  a  patent  for  a  new  arrangement  of  machinery  is  in 
itself  hew  and  useful,  and  another  person,  for  the  purpose  of 
producing  the  same  effect,  uses  that  portion  of  the  arrange- 
ment,  and  substitutes  for  the  other  matters  combined  with  it 
another  mechanical  equivalent,  that  would  be  infringement, 
and  the  plaintiff  there  had  judgment.  The  defendants  here 
use  the  pressure  in  the  mains  for  the  same  purpose  that  the 
plaintiff  does,  and  thereby  complete  the  arrangement  of  the 
plaintiff's  patent,  the  same  as  the  defendant  there  used  the 
momentum  of  the  sley  for  the  same  purpose  that  the  plaintiff 
there  did,  thereby  completing  the  combination  of  that  patent. 

These  views  do  not  differ  from  the  decision  in  Prouty  v. 
« Buggies,  16  Fei.  336,  and  like  cases,  where  it  is  held  that  a 
patent  for  a  combination  of  several  parts  to  accomplish  a 
result  is  not  infringed  by  a  combination  of  less  of  the  same 
parts,  alone,  or  with  others  substantially  different,  to  produce 
the  same  result.  That  case  was  put  expressly  upon  the 
ground  that  neither  any  of  the  parts,  nor  any  portion  of  the 
combination  less  than  the  whole,  was  new.  The  .patentee  is 
entitled  to  the  exclusive  use  of  the  whole  of  his  patented 
invention ;  and  if  it  is  of  a  combination  of  numerous  parts, 
including  in  it  other  new  and  useful  combinations  of  less  of 
the  parts,  he  seems  to  be  entitled  to  the  exclusive  use  of 
these  lesser  combinations,  as  well  as  to  the  exclusive  use  of 
the  whole.  Sharp  v.  Tifft,  12  0.  G.  1282.  The  pumping 
apparatus  of  Flanders  may  be  an  improvement  upon  that  of 
the  plaintiff,  and  properly  patentable  as  such,  so  as  to  entitle 
him  to  the  exclusive  use  of  those  particular  devices;  but  that 
would  give  him  no  right  to  use  his  devices  to  infringe  the 
plaintiff's  patent  with,  although  this  fact  may  be  of  impor- 
tance in  determining  the  amount  of  profits  or  damages  due  tb 
such  infringement. 

The  other  patent  is  for  a  dash-pot  combined  with  a  safety- 
valve  upon  water  pipes  subjected  to  great  pressure,  to  steady 
the  motions  of  the  valve  in  opening  and  closing.  The  dash- 
pot  is  an  old  and  well-known  contrivance  for  steadying  motion, 
but  it  had  never  been  combined  with  such  valves  before.  The 
defendants  use  a  dash-pot  in  the  same  combination,  but  they 
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claim  they  do  not  infringe  because  their  dash-pot  is  different 
from  the  plaintiff's.  The  plaintiff's  is  closed  at  the  top  and . 
receives  water,  in  which  the  loose  piston  works,  at  the  bottom 
from  the  main  on  which  it  is  placed.  The  defendants'  is  open 
at  the  top  and  receives  water  there,  and  is  closed  at  the  bottom. 
Their  operation  in  steadying  motion  is  alike.  The  pressure 
of  water  in  the  mains  may  communicate  some  motion  to  the 
piston  in  the  plaintiff's  dash-pot  which  it  cannot  do  to  that  of 
the  defendants',  but  that  is  not  noticed  in  the  patent.  The 
dash-pots  each  accomplish  the  same  result,  by  the  same 
means,  in  substantially  the  same  way.  The  combination  is 
the  same,  and  the  use  of  theirs  by  the  defendants  inf^nges 
the  patent  of  the  plaintiff.  Machine  Co.  v.  Murphy,  97  U« 
S.  120. 

It  has  been  urged  in  argument  that  the  defendants  only 
make  and  sell  the  Flanders  pump,  and  that  they  do  not 
infringe  the  plaintiff's  patents,  although  their  purchasers  may 
have  infringed  by  putting  them  into  systems  of  water-works. 
If  all  they  did  was  to  make  and  sell  these  pumps  merely, 
probably  they  would  not  infringe  by  that  alone.  But  the 
answer  and  proofs  go  beyond  this.  Flanders,  in  his  testi- 
mony as  to  what  works  they  have  put  up,  does  not  limit  what 
they  did  to  making  and  selling  the  pumps  merely.  The  effect 
of  the  whole  clearly  is  that  they  participated  and  concurred 
in  putting  in  the  whole  by  furnishing  the  pumps  for  that 
purpose,  and  this  is  sufficient  to  make  them  liable  as  in- 
fringers.    Bowker  v.  Dows,  15  0.  G.  510. 

Let  a  decree  be  entered  that  the  first  claim  of  the  re- 
issued patent  and  the  other  patent  are  valid;  that  the 
defendants  have  infringed  both;  and  for  an  injunction  and 
an  accounti  with  costs. 


Digitized  by  VjOOQIC 


BENEDICT  4t  BURNHAM   MANUF'g   CO.  V,  HOLLieT£B.  83 

Benedict  &  Bubnham  Manuf'g  Go.  v.  Hollisteb. 

(Circuit  Court,  D,  Conndctieut.    ,  1880.) 

Patbwt— Inpringbmbnt. — Letters  patent  issued  to  Edward  A.  Locke  on 
August  2, 1869,  for  an  improved  revenue  stamp  for  barrels,  sustained. 

Stephen  W.  Kellogg  and  John  S.  Beach,  for  plaintiff. 

Calvin  O.  ChildSf  U,  8.  Dist.  Att*y,  for  defendant. 

Shifhan,  D.  J.  This  is  a  bill  in  equity  to  restrain  the 
defendant  from  the  alleged  infringement  of  letters  patent  for 
an  improved  revenue  stamp  for  barrels.  The  patent  was  issued 
to  Edward  A.  Locke  on  August  2,  1869,  and  was  assigned 
to  the  plaintiff  on  November  10,  1875.  Prior  to  and  at 
the  date  of  the  Locke  invention  the  internal  revenue  stamp 
which  was  used  by  the  United  States  government  upon  pack- 
ages of  distilled  spirits,  and  which  was  called  the  "tax-paid 
stamp,"  was  constructed  of  two  pieces  of  paper.  Before  the 
stamp  was  printed  the  paper  of  which  the  body  of  the  stamp 
was  composed  was  perforated  with  a  round  aperture,  about 
one  and  a  half  inches  in  diameter.  To  the  back  of  the  paper 
was  then  attached,  by  paste  or  mucilage,  a  piece  of  tissue 
paper,  completely  covering  said  aperture.  The  stamp  was  then 
printed,  the  engraving  covering  both  the  body  of  the  paper 
and  so  much  of  the  tissue  paper  as  appears  through  the 
aperture. 

One  object  of  Locke  was  to  make  a  revenue  barrel  stamp 
which  should  be  so  destroyed  by  the  removal  of  a  part  thereof 
that  the  stamp  could  not  be  subsequently  fraudulently  used, 
and  that  the  removed  part  should  also  permanently  contain 
and  exhibit  such  identifying  marks  that  the  facts  that  the  tax 
had  been  paid  upon  the  contents  of  the  barrel  to  which  the 
stamp  had  been  affixed,  and  that  it  had  been  destroyed,  should 
always  appear.  The  principle  of  Locke's  invention  was  to 
construct  the  stamp  so  that  a  part,  upon  which  was  impressed 
identifying  marks  corresponding  with  similar  marks  upon  the 
stub,  and  which  was  such  a  well-known  part  that  its  removal 
would  destroy  the  stamp,  could,  after  the  stamp  had  been 
detached  from  the  stub  and  had  been  affixed  to  a  package, 
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be  removed  from  the  rest  of  the  stamp  and  from  the  barrel, 
and  could  be  preserved  by  the  revenue  officer. 

The  portion  of  the  Locke  device  which  is  claimed  to  have 
been  infringed,  was  constructed  as  follows :  A  piece  of  thin 
metal  was  impressed  with  letters  or  figures  corresponding 
with  the  letters  or  figures  upon  the  stub  of  the  stamp.  This 
piece,  made  of  any  appropriate  form,  was  inserted  in  an 
aperture  in  the  face  of  the  stamp,  and  was  retained  in  its 
place  by  a  "backing  piece"  of  paper,  the  two  pieces  of  paper 
being  gummed  together  for  this  purpose.  This  backing  piece 
was  prepared  with  dried  gum  on  its  outer  face,  so  that  the 
stamp  was  ready  for  instant  application  to  the  cask.  In  the 
specification  the  patentee  further  says :  "Instead  of  making 
the  removable  piece  out  of  metal,  or  of  making  it  in  a  piece 
separate  from  the  stamp,  it  may  be  made  of  the  same  piece 
of  paper  of  which  the  stamp  is  composed  by  simply  having 
its  outline  perforated,  after  the  manner  of  postage  stamps, 
but  ungummed  at  its  back,  so  as  readily  to  be  torn- away  and 
detached  from  the  stamp.  "* 

If  the  stamp  was  constructed  according  to  the  latter  method, 
it  would  be  a  stamp  made  of  one  piece  of  paper,  with  identi- 
fying marks  upon  a  portion  of  its  surface  corresponding  with 
similar  marks  upon  the  stub ;  said  portion  being  so  constructed 
that  it  oan  easily  be  detached  from  the  residue  of  the  stamp 
after  the  whole  stamp  has  been  detached  from  the  stub  and 
has  been  affisced  to  the  barrel.  Although  the  patentee  speaks 
of  a  backing  piece  of  paper  which  retained  the  metal  slip 
in  its  place,  and  was  to  be  gummed  so  as  to  adhere  to  the 
barrel,  he  does  not  mention  this  bacliing  piece  in  con- 
nection with  the  stamp  when  made  entirely  of  paper. 
Probably  the  fair  construction  of  the  specification  is  that  the 
stamp  is  always  to  be  provided  with  a  backing  piece.  In 
deciding  the  case,  however,  I  prefer  to  assume  that  the 
patentee  supposed  that  the  dried  gum  was  needed  only  upon 
the  back  of  that  portion  of  the  stamp  which  was  not  to  be 
torn  away. 

The  first  claim,  and  the  only  one  which  is  said  to  have  been 
infringed,  is  for  ''a  stamp,  the  body  of  which  is  made  of  paper 
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or  other  suitable  material,  and  having  a  remoYable  slip  of  metal 
or  other  material,  displaying  thereon  a  serial  number  or  other 
specific  identifying  mark  corresponding  with  a  similar  mark 
upon  the  stub,  and  so  attached  that  the  removal  of  such  slip 
must  mutilate  or  destroy  the  stamp."  The  stamps  which  were 
sold  and  used  prior  to  the  date  of  this  bill  and  since  the  date  of 
said  letters  patent,  by  the  defendant,  as  a  collector  of  internal 
revenue  in  the  state  of  Connecticut,  and  which  were  furnished  to 
him  by  the  commissioner  of  internal  revenue  for  the  purpose 
of  being  affixed  to  packages  of  distilled  spirits  to  denote  the 
payment  of  tax  thereon,  are  made  as  follows :  The  body  of 
the  stamp  is  composed  of  a  piece  of  paper  of  one  thickness, 
upon  which  is  impressed  the  printed  matter  of  the  stamp. 
A  strip  of  blank  paper  is  attached  to  the  outside  edges  of  the 
back  of  the  body  of  the  stamp.  This  strip  is  about  one-third 
of « the  length  of  the  body  of  the  stamp,  and  is  of  the  same 
width.  When  the  stamp  is  to  be  used  it  is  placed  upon  that 
part  of  the  head  of  a  barrel  which  has  been  previously  cov- 
ered with  paste,  is  secured  to  the  barrel  by  tacks,  is  var- 
nished, and  cancelled  by  a  stencil  plate.  When  the  barrel 
goes  from  the  distiller  or  owner  to  the  rectifier,  the  portion 
over  the  blank  strip,  and  which  is  not  attached  to  the  barrel 
in  consequence  of  the  intervention  of  the  strip,  is  cut  out  and 
is  preserved  by  the  revenue  officer.  This  portion  has  upon 
its  face  identifying  marks  corresponding  with  similar  marks 
upon  the  stub.  It  is  cut  out  so  that  the  evidence  that  the 
tax  upon  the  contents  of  the  barrel  has  been  paid  may  be 
preserved,  and  so  that  the  stamp  may  be  effectually  destroyed 
and  be  rendered  incapable  of  subsequent  use  upon  another 
package.  This  kind  of  stamp  has  been  used  by  the  internal 
revenue  bureau  since  January,  1876,  and  has  been  an  effica- 
cious preventive  of  fraud.  The  stamps  previously  in  use  did 
not  accomplish  this  most  important  result. 

The  principal  question  in  the  case  is  that  of  infringement. 
The  objects  of  the  two  devices  are  the  same.  Upon  a 
narrow  construction  of  the  specification  and  claim,  the  plain- 
tiff's stamp  is  of  a  single  thickness  of  paper  gummed  upon 
the  back,  except  as  to  the  part  which  is  to  be  torn  or  cut  out. 
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The  defendant's  stamp  is  of  a  single  thickness  of  paper  not 
gummed  upon  the  back,  but  with  a  blank  strip  protecting 
the  portions  to  be  cut  out  from  the  paste  upon  the  barrel.  The 
blank  strip  was  described  in  the  plaintiff's  specification. 
The  difference  is  that  in  the  use  of  the  plaintiff's  stamp  the 
adhesive  material  is  applied  to  the  back  of  the  stamp,  while 
in  the  use  of  the  defendant's  stamp  the  adhesive  material  is 
applied  to  the  head  of  the  barrel.  The  method  of  construc- 
tion of  the  two  stamps  is  substantially  the  same,  even  assum- 
ing that  the  "backing  piece"  was  not  intended  to  be  used 
when  the  entire  stamp  is  composed  of  one  piece  of  paper. 

An  attempt  was  made  to  attack  the  Locke  patent  for  want 
of  novelty,  but  the  two  antedating  patents  which  were  some- 
what feebly  relied  upon  by  the  defendant,  viz.,  the  English 
patent  of  Edward  Wilkins,  dated  November  13, 1851,  and  the 
patent  of  Albon  Man,  dated  September  8,  1867,  refer  to 
devices  so  manifestly  unlike  the  Locke  stamp  that  further  ' 
examination  is  unnecessary. 

The  utility  and  patentability  of  the  Locke  stamp  cannot 
be  controverted,  in  view  of  the  testimony  which  was  intro- 
duced by  the  defendant  respecting  the  various  devices  which 
the  government  had  used,  and  the  great  success  of  the 
device  which  was  finally  adopted. 

Let  a  decree  be  entered  for  the  plaintiff  directing  an 
account  and  an  injunction — the  terms  of  the  decree  as  to 
injunction  to  be  settled  upon  hearing. 


Clendinin  v.  The  Steah-Ship  Alhambba,  etc* 

(District  Court,  E.  D,  New  Tark,    July  23, 1880.) 

OOLLMON— ScHOONBB'B  LIGHTS.— The  side  lights  of  a  schooner  were  so 
placed  that  when  one  stood  at  the  stem  of  the  vessel  he  could  see 
both  the  red  and  the  green  light  at  the  same  time,  without  moving 
his  head.  Heldy  that  the  schooner  was  in  f&ult  for  carrying  lights  so 
arranged,  when  an  approaching  steamer  was  thereby  misled  as  to 
the  course  she  was  pursuing,  and  a  collision  ensued. 
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2.  Baux  —  Same  —  Duty  op  Steabieb.  —  In  such  cases,  however,  the 
Bteamer  is  not  absolved  from  fault,  where  the  change  of  lights  indi- 
cated action  on  the  part  of  the  schooner,  not  only  uncalled  for  but 
improbable,  and  where  the  starting  of  the  engine  of  the  steamer, 
after  it  had  once  been  stopped,  was  the  immediate  cause  of  the 
disaster. 

W.  W.  Goodrich^  for  libellant. 

Butler,  StiUman  d  Hubbard,  for  respondent. 

Benediot,  D.  J.  The  collision  that  gave  rise  to  this  action 
occurred  in  the  night-time,  on  the  high  seas,  between  the 
schooner  Owen  P.  Hines  and  the  steam-ship  Alhambra.  The 
schooner  was  sailing  free,  at  the  speed  of  about  five  knots  an 
hour,  upon  a  north-north-east  course.  The  steamer  was 
steaming  at  .the  speed  of  from  seven  to  eight  knots  an  hour, 
upon  a  south-west  course.  Both  vessels  had  green  and  red 
lights  set.  The  vessels  were  upon  crossing  courses,  with  the 
green  light  of  the  schooner  displayed  towards  the  steam-ship 
as  she  approached  the  schooner  from  the  leeward. 

It  is  proved  by  those  on  board  the  steamer  that  the  schoon- 
er's green  light  was  seen  by  them  at  a  considerable  distance 
off,  but  heaving  so  as  render  it  unsafe  for  the  steamer  to 
attempt  to  cross  the  schooner's  bows,  wherefore  the  steam- 
er's engine  was  stopped.  Afterwards  it  was  started  again  at 
half  speed,  when  shortly  the  vessels  came  in  collision,  the 
port  bow  of  the  steamer  and  the  starboard  bow  of  the  schooner 
coming  in  contact.  After  the  collision  the  steamer  passed  on 
without  having  spoken  the  schooner,  and  soon  the  schooner 
sunk,  her  crew  being  saved  by  taking  to  the  boat. 

These  facts,  which  are  undisputed,  would  leave  the, case  a 
clear  one  for  the  libellant  were  it  not  that  the  steamer  pro- 
duces the  positive  testimony  of  her  master,  wheelsman,  look- 
out, and  a  man  on  deck,  that  after  the  green  light  of  the 
schooner  was  seen  the  light  disappeared,  and  the  red  light  of 
the  schooner  became  visible,  which  gave  rise  to  the  supposi- 
tion that  the  schooner  was  undertaking  to  avoid  the  steamer 
by  bearing  away,  and  led  the  steamer  to  resume  her  voyage. 
From  the  schooner  there  is  the  testimony,  equally  positive, 
of  three  witnesses — all  who  were  on  deck — ^that  no  change 
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whatever  was  made  of  the  schooner's  oonrse  until  ftt  the 
instant  of  striking,  when,  as  all  agree,  she  luffed. 

This  testimony  from  the  respective  vessels  in  regard  to  thd 
course  of  the  schooner,  and  the  lights  she  displayed,  appar- 
ently so  contradicting,  can,  I  think,  be  reconciled  by  refer- 
ence to  the  fact,  stated  by  the  master  of  the  schooner  in  the 
most  positive  manner,  that  the  side  lights  of  the  schooner 
were  placed  so  that  when  he  stood  at  the  stem  he  could  see 
both  the  red  and  green  light  at  the  same  time  without  moving 
his  head. 

This  fact  shows  that  it  may  have  been  possible  for  those 
on  the  steamer  to  see  the  schooner's  red  light,  as  they  say 
they  did,  while  the  schooner's  course  was  held  unchanged,  as 
those  on  the  schooner  say  was  the  case.  In  this  way,  as  I 
am  inclined  to  think,  an  explanation  is  offered  of  the  testi- 
mony, and  statements  otherwise  wholly  irreconcilable  are 
harmonized.  But  this  explanation  convicts  the  schooner  of 
fault  for  carrying  lights  so  arranged  as  to  mislead  an  ap- 
proaching vessel  in  regard  to  the  course  she  was  pursuing. 
This  fault  on  the  part  of  the  schooner  does  not,  however,  in 
my  opinion,  absolve  the  steamer  from  fault.  The  steamer 
saw  the  schooner  displaying  a  green  light,  and  so  near  that, 
according  to  the  testimony  of  the  master  of  the  steamer,  it 
was  not  safe  to  attempt  to  cross  the  schooner's  bows,  accord- 
ingly the  engine  of  the  steamer  was  immediately  stopped. 
But  afterwards,  and  according  to  the  master,  as  soon  as  he 
was  satisfied  that  he  saw  a  red  light,  the  steamer  was  started 
again  at  half  speed. 

This  act  of  starting  the  engine  of  the  steamer  after  it  had 
once  been  stopped  was  the  immediate  cause  of  the  disaster, 
for  the  method  in  which  the  two  vessels  came  together  indi- 
cates that  the  schooner  would  have  passed  ahead  of  the  steam- 
ship, although  close  at  hand,  if  the  steamship's  engines  had 
not  been  started.  To  start  the  engine  under  such  circum- 
stances was  a  fault.  Assuming  it  to  be  trile  that  the  green 
light  of  the  schooner  disappeared  and  her  red  light  became 
YisiblOf  ap  the  master  of  the  steamer  states,  such  a  change  of 
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the  lights  ander  the  oircamstances  called  for  the  utmost  cir« 
cumspeotion.  It  indicated  action  on  the  part  of  the  schooner 
not  only  uncalled  for  but  improbable,  and  it  should  hav^ 
aroused  suspicion  in  regard  to  the  movements  of  that  vessel, 
and  caused  the  master  of  the  steamer,  having  stopped  his  ves- 
sel, to  hold  her  where  she  was  until  the  location  and  move- 
ments of  the  schooner  were  placed  beyond  all  doubt.  Accord- 
ing  to  the  master  the  red  light  showed  him  that  the  schooner 
would  pass  him  safely  on  his  port  hand  without  any  action 
on  his  part ;  and  he  started  his  vessel  again,  not  for  the  pur- 
pose of  avoiding  the  schooner,  but  because  he  had  been  led 
into  the  belief  that  the  schooner,  by  bearing  away,  had  avoided 
him,  and  was  then  upon  a  course  that  would  carry  her  safely 
by  on  his  port  hand. 

I  think  that  the  circumstances  hardly  justify  the  master  of 
the  steamer  in  coming  to  that  conclusion  so  soon  as  he  did. 
An  instant  more  of  delay  would  have  shown  him  that  he  had 
been  misled  into  supposing  that  the  schooner  had  borne  away ; 
and,  in  the  exercise  of  the  great  caution  demanded  by  the  cir- 
cumstances, when  once  he  had  stopped  his  steamer  he  should 
have  delayed  starting  her  again  until  the  schooner  had  in 
fact  passed  him. 

Upon  these  grounds  I  hold  the  collision  in  question  to  have 
been  occasioned  by  fault  on  both  sides,  and  accordingly  must 
apportion  the  damages  between  them. 


The  Hopb  and  the  Fseddie  L.  Pobteb. 

(District  Courts  D.  Maine.    September  27, 1880.) 

L  Collision — Statements  op  Crew. — Courts  of  admiralty  are  generally 
inclined  to  accept  the  statements  of  a  crew,  as  to  the  movements  of 
their  own  ship,  rather  than  those  coming  from  those  on  board  an- 
other vessel. 

The  Empire  BtaU^  1  Ben.  19. 

2.  Same— Conflict  of  Testimony.— In  cases  of  collision,  where  there  is 
a  great  conflict  of  testimony,  the  court  must  be  governed  chiefly  by 
undeniable  and  leading  facts,  if  such  exist  in  the  cas0. 
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3.  Same— Vessel  is  Sinking  Condition.— That  a  vessel  was  in  a  sinking 

condition,  and  soon  afterwards  went  down,  being  heavily  loaded  with 
stone,  may  well  be  inferred  from  the  fact  that  there  is  no  evidence  of 
her  having  been  seen  by  any  one  since  the  night  of  the  collision, 
although  the  place  of  the  disaster  was  one  where  vessels  were  con- 
stantly passing. 

4.  Same — Yesskl  in  Despbbate  Condition. — Where  a  vessel  injured  by 

a  collision  is  abandoned  by  her  crew  and  afterwards  lost,  it  is  enough 
to  prove  that  her  condition  at  the  time  appeared  to  be  desperate. 

5.  Same — Conversations  with  Crew — Evidenob. — ^Conversations  with 

the  crew  of  the  lost  vessel,  subsequent  to  the  collision,  are  entitled  to 
little  weight  as  testimony  in  determining  disputed  questions  of  fact 
appertaining  to  the  navigation  of  the  respective  vessels. 
The  Empire  State,  1  Ben.  19. 

Washington  Gilbert,  for  libellants,  IVebb  <£  HaskeU,  for 
claimants. 

Fox,  D.  J.  This  oollision  took  place  abont  half  past  nine 
on  the  evening  of  the  fourteenth  of  July  last,  about  three 
miles  south-east  of  Thatcher's  island.  The  Freddie  L.  Por- 
ter is  a  three-masted  schooner  of  849  tons,  and  was  light, 
bound  from  Boston  into  the  Kennebec  river  for  a  cargo  of  ice. 
The  Hope  is  a  flat-bottomed,  center-board  sloop,  42  tons,  was 
loaded  with  stone,  and  bound  from  Gape  God  to  Boston. 
Upon  some  matters  .there  is  more  than  the  usual  conflict  of 
testimony  between  the  crews  of  the  respective  vessels,  and 
the  court  has  found  great  difficulty  in  arriving  at  a  satisfac- 
tory conclusion  upon  the  questions  thus  in  controversy.  Three 
of  the  crew  of  the  Hope  are  Swedes,  one  is  a  Russian,  but 
they  all  understand  our  language,  and  were  present  in  court 
as  witnesses.  All  of  the  witnesses  in  behalf  of  the  Freddie 
L.  Porter  are  Americans.  The  witnesses  on  both  sides  ap- 
peared to  be  of  more  than  the  ordinary  intelligence  of  persons 
in  their  position,  and  all  but  the  mate  of  the  schooner  gave 
their  testimony  frankly,  and  without  any  apparent  bias  or 
prejudice,  and  the  court  discovered  nothing  in  the  appearance 
or  behavior  of  the  other  witnesses  on  either  side  which  should 
cause  any  distrust  of  their  statements. 

There  are  some  matters  upon  which  both  parties  agree,  and 
these  afford  considerable  assistance  to  the  court  in  disposing 
of  the  oause.     It  is  admitted  by  both  sides  that  it  was  a  clear, 
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moonlight  night;  that  there  was  but  very  little  sea;  that 
there  was  about  a  three-knot  breeze,  the  wind  being  S.  W.  by 
S.  or  S.  S.  W.y  and  that  each  vessel  had  in  place  the  lights 
required  by  law.  It  is  also  conceded  that  the  schooner  was 
running  free,  wing  and  wing,  and  that  at  the  time  of  collision . 
the  sloop  was  close-hauled  on  her  starboard  tack.  Upon 
such  a  state  of  facts,  unless  the  sloop  had  shortly  before  that 
changed  her  course,  there  can  be  no  question  if  a  collision 
occurred  that  the  schooner  would  be  in  fault,  and  it  is  there- 
fore claimed  in  the  schooner's  behalf  that  just  before  the 
collision  the  sloop  did  change  her  course  from  the  port  to  the 
starboard  tack,  and  thereby  run  across  the  schooner's  bow 
and  caused  the  collision.  The  mate  and  two  men  were  on 
the  schooner's  deck,  the  mate,  as  he  says,  being  on  the  look- 
out, he  not  being  willing  to  leave  that  duty  to  the  seamen,  as 
they  had  joined  the  vessel  that  day  and  he  had  had  no  expe- 
rience of  their  capacity.  The  testimony  of  the  mate  is  that 
when  he  first  discovered  the  sloop  she  was  ahead,  from  an 
eighth  to  a  sixteenth  of  a  mile  off ;  that  he  saw  both  of  her 
lights,  and  that  she  was  then  on  her  port  tack,  heading  W. 
by  N.,  the  schooner  heading  N.  E.  by  N. ;  that  he  ordered  the 
schooner's  wheel  hard  a-port,  which  was  done,  and  he  then 
saw  the  sloop's  port  light  three  points  on  their  port  bow. 
The  wheel  was  then  righted  and  the  schooner  put  on  her 
course,  about  E.  N.  E.  Between  the  time  he  first  saw  the 
lights  and  the  time  he  shut  in  the  green  light  he  may  have 
gone  one  or  two  hundred  yards.  That  he  then  ran  aft  to 
slack  the  boom  tackle  and  let  the  mainsail  over,  but  when  he 
had  gone  30  or  40  feet  he  turned  round,  and  saw  the  sloop 
had  tacked.  Saw  her  green  light.  Gave  orders  to  port  the 
wheel  again,  which  order  was  complied  with.  They  were 
then  going  about  a  knot  and  a  half.  That  he  looked  over 
the  schooner's  bow  but  saw  no  one  on  the  sloop's  deck,  and 
heard  no  hail  from  her.  The  two  seamen  who  were  in  the 
mate's  watch  have  not  been  examined  as  witnesses,  as  they 
deserted  the  schooner  on  the  next  day  after  her  arrival. 

The  testimony  of  the  mate  of  the  schooner  is  that  when  he 
first  discovered  t)\e  sloop  he  saw  both  of  her  lights^  and  she 
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was  on  her  port  tack,  on  a  coarse  from  \^Iiich  no  danger 
could  arise,  and  that  she  held  this  coarse  up  to  the  time  he 
left  the  lookout  to  run  aft;  that  after  going  only  80  or  40 
feet,  and  before  reaching  the  boom  tackle,  he  turned  and 
looked  forward,  and  found  that  in  this  short  space  of  time 
the  sloop  had  come  about  on  the  other  tack  so  that  her  green 
light  was  visible. 

Some  testimony  has  been  offered,  from  parties  quite  com- 
petent to  give  an  opinion,  that  it  was  possible  for  this  sloop, 
under  the  circumstances,  to  have  completed  her  tack  in  this 
short  time;  but  this  is  denied  by  other  witnesses  equally 
qualified,  and  the  doubt  which  was  entertained  and  expressed 
at  the  hearing  upon  this  point  has  not  been  entirely  removed 
from  the  mind  of  the  court.  The  mate  (page  78)  says :  "The 
sloop  was  ahead  of  us;  when  we  first  saw  her  she  was  stand- 
ing W.  by  N.,  as  he  judged,  from  one-eighth  to  one-six- 
teenth mile  distant,  schooner  heading  N.  E.  by  N.  I  then 
saw  both  lights  of  the  sloop.  Schooner's  course  was  changed 
to  E.  N.  E.,  when  we  shut  in  the  sloop's  green  light."  This 
statement,  in  the  opinion  of  the  court,  is  incredible,  as  it 
is  admitted  the  sloop's  lights  were  in  conformity  to  act  of 
congress.  The  sloop  being  ahead,  one-eighth,  to  one-six- 
teenth of  a  mile  distant,  the  starboard  or  green  light  of  the 
sloop  would  not  be  visible  on  board  the  schooner,  as  all 
all  of  the  forward  part  of  the  sloop,  with  the  in-board  screen, 
would  intervene  between  the  green  light  and  the  schooner. 
The  answer  does  not  sustain  this  statement  of  the  mate,  as 
the  allegation  there  found  is  ''that  the  mate  discovered  the 
red  light  of  the  vessel  crossing  the  schooner's  bows."  No 
suggestion  is  made  that  both  lights  of  the  sloop  were  ever 
seen  at  the  same  time  from  the  schooner. 

There  were  two  men  on  the  deck  of  the  Hope,  their  watch 
beginning  at  8  o'clock.  One  of  them  kept  the  wheel  from  8  to 
9,  the  other  being  on  the  lookout.  At  9  they  changed  posi- 
tions. The  man  at  the  wheel  testifies  that  he  tacked  a  few 
minutes  after  9.  Before  that  they  were  on  the  port  tack,  and 
afterwards  continued  on  the  starboard  tack  until  the  time  of 
collision;  that  he  saw  the  time  by  the  clock,  which  was  along- 
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side  of  the  binnacle;  that  he  saw  the  schooner  when  he  was 
on  the  watch,  and  also  after  he  took  the  wheel;  that  the 
sloop  was  close-hauled;  the  schooner  was  coming  right  to- 
wards as;  that  he  twice  made  outcries,  and  the  man  on  the 
lookout  also  hailed  the  schooner,  but  they  got  no  reply;  that 
when  he  made  the  last  tack  they  were  about  a  couple  of  miles 
to  the  leeward  of  the  schooner;  that  the  schooner  struck  them 
with  her  cutwater,  breaking  in  two  deck  plank  and  two  on  her 
side.  The  schooner's  jib-boom  went  through  the  mainsail  of 
the  sloop,  and  her  stem  was  pressed  down  uudcr  water,  so 
that  witness  was  knocked  overboard  and  the  water  rushed 
into  the  cabin  and  hold.  On  cross-examination  he  stated 
that  he  took  the  wheel  at  just  9,  and  had  been  there  but  a  few 
minutes  when  he  tacked;  that  he  made  but  one  tack  while  at 
the  wheel,  and  had  been  there  about  half  an  hour  when  thid 
collision  occurred*  Sunman,  the  other  seaman  who  was  on 
the  sloop's  deck,  says  that  they  had  been  on  the  starboard 
tack  26  or  80  minutes  before  the  collision,  and  that  he  was 
on  the  lookout  all  the  time.  There  are  two  other  witnesses 
from  the  sloop  who  testify  that  they  were  called  on  deck  by 
the  hail  from  their  yessel^  and  that  when  they  came  on  deck 
the  schooner  was  quite  near  and  the  collision  was  in  a  very 
short  time. 

The  statement  of  the  mate  of  the  schooner  that  the  sloop 
thus  tacked  just  before  the  collision,  and  was  thereby  the 
guilty  party,  is  thus  directly  contradicted  by  the  two  men  who 
were  at  the  time  on  the  sloop's  deck,  and  who  swear  that  they 
tacked  26  minutes  before  the  collision.  These  two  men  cer« 
tainly  had  the  best  opportunity  to  know  the  truth  of  this 
matter,  and  C9urts  of  admiralty  are  generally  inclined  to 
accept  the  statements  of  a  crew  as  to  the  movements  of  their 
own  ship  rather  than  those  coming  from  those  on  board  the 
other  vessel.  The  Empire  State,  1  Ben.  — .  The  probabilities 
are  much  in  favor  of  the  sloop.  It  would  hardly  be  expected 
that  when  the  vessels  were  so  near  that  a  change  of  cour&e 
would  expose  them  to  danger,  that  those  in  charge  of  the 
sloop,  who  are  experienced  seamen,  would  thus  willingly  ex- 
pose themselves  to  so  great  risk.    The  mate's  statement  as  to 
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the  change  of  coarse  by  the  sloop  is  of  a  suspicious  charactei*, 
and,  as  before  intimated,  the  court  is  not  quite  satisfied  that 
the  change  could  have  been  accomplished  while  the  mate  was 
running  a  distance  not  exceeding  60  feet.  I  believe,  however, 
that  the  mate  testifies  truly  when  he  admits  that  he  saw  the 
sloop  on  her  port  tack,  but  I  fear  that  he  designedly  misrep- 
resents the  time  when  it  occurred.  He  went  on  the  lookout 
at  8  o'clock,  probably  saw  the  Hope  shortly  after,  and  discov- 
ered that  she  was  on  her  port  tack.  There  were  other  vessels 
in  the  vicinity,  and  I  suspect  that  he  neglected  to  keep  a  watch 
of  the  sloop  and  failed  to  mark  her  course,  and  did  not  notice 
the  time  when  she  tacked.  Through  his  neglect  the  vessels 
came  in  contact,  and  in  excuse  of  his  negligence  he  is  quite 
ready  to  insist  that  the  change  of  course  was  made  by  the 
sloop  shortly  before  the  collision,  rather  than  a  half  hour  pre- 
viously, as  those  on  board  the  sloop  state  it  to  have  been. 

It  thus  becomes  a  question  of  time,  merely,  how  long  before 
the  collision  the  sloop  changed  from  port  to  starboard;  her 
crew  insisting  that  25  minutes  had  elapsed,  while  the  others 
place  it  at  only  four  or  five.  Probably  neither  party  is  exactly 
accurate;  but  the  mate,  as  I  think,  by  his  statement  has  much 
reduced  the  time  which  elapsed,  and  I  therefore  hold  that 
when  the  sloop  went  about  on  the  starboard  tack  the  vessels 
were  so  far  apart  that,  with  proper  diligence  and  attention  by 
those  in  charge  of  the  schooner,  and  a  compliance  by  them 
with  the  rules  of  navigation  as  prescribed  by  congress,  this 
ooUision  would  not  have  taken  place.  The  schooner  was  in 
fault,  and  is  to  be  held  chargeable  for  the  disaster.  The  ques- 
tion still  remains  as  to  the  extent  of  the  damages  sustained 
by  the  sloop.  Upon  this  there  is  a  much  greater  diversity  of 
testimony  than  is  found  as  to  the  cause  of  the  collision.  The 
court,  therefore,  must  adopt  the  rule  laid  down  in  the  case  of 
the  Great  Republic,  23  Wall.  20,  "that  in  cases  of  collision, 
where  there  is  a  great  conflict  of  testimony,  the  court  must 
be  governed  chiefly  by  undeniable  and  leading  facts,  if  such 
exist  in  the  case.''  In  the  present  case  the  claimants  insist 
that  but  little  damage  beyond  tearing  her  mainsail  was 
done  to  the  sloop;  that  before  the  vessels  came  in  contact 
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her  crew,  from  cowardice,  abandoned  her  to  her  fate, — 
all  but  one  climbing  on  board  the  schooner  by  her  bob- 
stays,  and  that  he  escaped  in  the  boat  and  rowed  up  in 
her  along-side  the  schooner,  and  thus  came  on  board, — 
and  that  they  refused  to  return  to  her  after  the  vessels  were 
separated;  that  the  sloop  was  not  leaking  badly,  as  the  crew 
well  knew;  that  the  cook  of  the  schooner,  having  gone  on 
board  the  sloop  to  lower  her  sails  afterwards,  went  all  round 
her  deck  and  into  the  cabin,  and  found  no  water  in  her;  and 
that  two  of  the  crew  of  the  sloop  went  to  her  in  their  boat  to 
take  off  the  cook,  and  one  of  them  went  down  into  the  cabin 
at  the  time  and  brought  away  a  large  amount  of  clothing; 
and  the  master  of  the  schooner  states  that  when  the  crew  of 
the  sloop  left  his  vessel  in  their  boat  they  rowed  off  in  the 
direction  of  Thatcher's  island  and  away  from  the  sloop,  and 
that  afterwards,  for  more  than  an  hour,  the  sloop's  masts 
Were  seen  by  those  on  board  the  schooner. 

The  crew  of  the  sloop  all  testify  that  they  were  on  her 
deck  when  she  was  struck  by  the  schooner;  that  she  was 
pressed  down  so  that  the  water  came  up  on  deck  as  high  as 
their  armpits,  pouring  into  the  cabin  and  hold;  that  her 
planks  were  crushed  in,  and  the  water  poured  into  her  in  a 
large  stream;  and  that  the  three  only  abandoned  her  and  went 
on  board  the  schooner  when  they  found  the  sloop  in  a  sinking 
condition;  that  they  took  with  them  at  that  time  all  the 
clothing  that  was  saved;  and  that  when  they  went  in  the  boat 
to  the  sloop  to  bring  off  the  cook  of  the  schooner  neither  of 
the  men  left  the  boat,  and  no  clothing  was  taken  at  that  time 
from  the  sloop's  cabin ;  and,  finally,  that  when  they  all  left  the 
schooner  in  their  boat  they  rowed  near  the  sloop,  saw  that 
her  deck  was  under  water,  and  remained  near  her  for  about 
20  minutes,  when  she  sank,  and  this  is  sworn  to  have  been 
her  fate  by  all  four  of  her  crew.  While  these  conflicts  are  so 
great  that  it  is  impossible  to  reconcile  the  statements,  there 
are  other  facts  which  go  far  to  establish  the  claim  that  the 
sloop  was  so  greatly  injured  that  she  became  a  total  loss. 
The  schooner  was  more  than  eight  times  as  large  as  the 
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sloop,  and  was  sailing  somewhat  faster.  She  was  high  oat 
of  water,  while  the  sloop's  deck  was  nearly  on  a  level  with  it. 

The  chain  bobstay  of  the  schooner  was  parted  at  the  time 
near  the  out-water,  and  her  topmast  was  broken,  so  that  it 
came  down  with  the  topsail.  So  great  damage  could  not 
have  been  sustained  unless  these  vessels  had  come  together, 
with  considerable  violence,  and  it  is  unreasonable  to  suppose 
that  the  schooner  was  the  only  sufferer.  It  is  much  more 
likely  that  this  small,  low  craft  was  crushed  down  by  the 
larger  vessel,  and  that  her  weight,  when  thrown  upon  the 
sloop,  must  have  forced  her  under  water,  and  broken  in  her 
deck  and  sides,  as  stated  by  her  crew,  causing  her  to  leak 
badly;  It  is  possible  that  the  leak  might  have  been  stopped, 
so  that  she  could  have  been  taken  into  Bockport;  but  the 
wind  was  in  an  opposite  direction,  her  mainsail  was  useless, 
and,  if  she  had  run  before  the  wind,  she  must  have  gone  to 
sea,  instead  of  making  a  harbor.  That  she  was  in  a  sinking 
condition,  and  soon  afterwards  went  down,  being  heavily 
loaded  with  stone,  may  well  be  inferred  from  the  fact  there 
is  no  evidence  of  her  having  been  seen  by  any  one  since  that 
night,  although  the  place  of  the  disaster  was  one  where  ves- 
sels are  constantly  passing. 

In  The  Rebecca,  1  B.  &  H.  347,  Judge  Belts  held  "that 
where  a  vessel  injured  by  a  collision  is  abandoned  by  her 
crew  and  afterwards  lost,  it  is  enough  to  prove  that  her  con- 
dition at  the  time  appeared  to  be  desperate.*  Applying  this 
rule  to  the  present  case,  the  libellants  have  established  their 
right  to  recover  the  value  of  their  vessel.  "In  coming  to  this 
conclusion  I  have  attached  little  or  no  importance  to  the  great 
mass  of  testimony  introduced  into  this  case  relating  to  con- 
versations with  the  crew  of  the  sloop  after  the  accident. 
This  description  of  testimony,  although  often  found  in  actions 
for  collision,  has  in  most  cases  been  held  by  the  court  to  be 
entitled  to  little  weight  in  determining  disputed  questions  of 
fact  appertaining  to  the  navigation  of  the  respective  vessels." 
The  Empire  State^  1  Ben.  19. 

Decree  for  libellants.     Albert  Maswick  appointed  assessor. 
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G.  A.  Stbveks  and  others  v.  The  Bailboads. 
lOircuU  Court,  W,  2).  Tenneuee.    Beptember  18, 1880.) 

1.  Crancsbt  Pkactics-— DiBinssAL  BT  THE  Plaxntxtf  wirnouT  Prbj« 

UDiCB. — The  plaintiff  will  not  be  allowed  to  yoluntarilj  dismiss  his 
bill  *' without  prejudice  to  the  bringing  of  another  suit,"  unless  the 
circumstances  are  such  that  the  court  would,  upon  final  hearing,  per- 
mit the  bill  to  be  so  dismissed. 

2.  Same-- Saub— EzGBFnoNB  to  the  Gevebal  RT7LB.->The  right  of  a 

plaintiff  to  dismiss  his  bill  upon  payment  of  the  costs,  at  any  time 
before  a  hearing  on  the  merits,  is  not  an  absolute  and  unqualified 
right.  It  will  not  be  allowed  when,  by  so  doing,  the  plaintiff  will 
prejudice  the  defendant ;  but  this  injury  must  be  of  a  character  dif- 
ferent from  the  mere  ordinary  inconveniences  of  double  litigation, 
which,  in  the  view  of  the  law,  are  compensated  by  costs,  and  must 
deprive  the  defendant  of  some  substantive  right  not  available  in  a 
second  suit,  or  that  may  be  endangered  by  the  dismissal. 

8.  Same — 2Same:^Cabb  in  Judgment.— This  exception  is  not  confined  to 
rights  acquired  by  some  order  or  decree  entered  in  the  case.  It  may 
arise  out  of  any  proceeding  in  it,  and  may  be  based  on  the  nature  of 
the  defence,  the  condition  of  the  pleadings,  the  agreement  of  the 
parties,  or  any  circumstance  appearing  in  the  record  which  shows 
that  it  would  be  inequitable  to  allow  the  dismissal.  Thus,  where  the 
defendant  pleaded  an  estoppel,  which,  if  established,  would  amoimt  to 
a  defeasance  of  a  lien  claimed  by  the  plaintiff  on  his  property,  and 
which  it  was  the  object  of  the  bill  to  enforce,  and  it  appearing  that 
this  defence  could  be  endangered  by  a  transfer  of  the  lien  after  dia* 
missal,  the  plaintiffs  were  not  allowed  to  dismiss. 

C  Keootiabub  Bondb^Lis  Pendens.— The  exception  in  favor  of  nego- 
tiable paper  to  the  ordinary  rule  of  lu  pendens,  has  no  application  to 
a  suit  commenced  to  enforce  a  collateral  lien  created  by  third  persons 
npon  property  not  belonging  to  the  debtor,  and  now  In  the  hands  of 
fitrangers  to  the  obligation  of  the  bonds.  The  controversies  about 
the  lien  are  independent  of  and  collateral  to  those  controversies 
about  the  negotiable  securities  which  are  included  in  the  exception. 

In  Equity. 

L.  d  E.  Lehman^  for  plaintiffs. 

Wright^  Folkes  dt  Wright,  Jameg  Fentress,  and  E.  C.  Woe- 
thaU,  for  defendants. 

Hammond,  D.  J.  These  causes  were  called  for  trial  at  the 
regular  call  of  the  docket,  and  set  for  hearing,  by  consent  of 
parties,  for  September  6,  1880.  On  that  day  the  plaintiffs 
moved  to  dismiss  their  suits  upon  payment  of. the  costs,  ''with- 

T.4,no.2 — 7 
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out  prejudice  to  the  bringing  of  another  Buit,  at  law  or  in 
equity,  concerning  any  of  the  matters  involved  therein."  The 
defendants  resist  this  motion,  and  deny  that  the  plaintiffs  can 
dismiss  at  all,  because  by  the  record  it  appears  that  they  have 
acquired  rights  by  the  defences  they  set  up,  as  against  these 
plaintiffs,  which  would  be  prejudiced  by  the  dismissal.  It  is 
needless,  in  our  view  of  the  case,  to  state  the  facts  relied  on 
by  defendants  to  take  the  case  out  of  the  ordinary  rule  allow- 
ing a  plaintiff  to  dismiss  at  pleasure,  because  the  plaintiffs  do 
not  ask  to  dismiss  generally,  but  only  without  prejudice.  It 
may  be  stated,  however,  that  it  is  not  claimed  that  any  decree 
has  been  made  which  prevents  a  dismissal,  but  only  that  by 
the  pleadings  and  the  record  it  appears  that  certain  defences 
have  been  made  and  peculiar  circumstances  exist  which  make 
it  inequitable  to  allow  a  dismissal  without  a  hearing  on  the 
merits,  so  that  their  rights  may  be  declared  and  protected  by 
proper  decrees,  both  against  the  plaintiffs  and  as  between  the 
defendants  themselves. 

The  general  proposition  is  laid  down  in  the  books  that  the 
plaintiff  may  move  to  dismiss  his  own  bill,  with  costs,  as  a 
matter  of  course,  at  any  time  before  decree.  The  ordinary 
form  of  the  decree  is  that,  '*upon  motion  of  the  plaintiff  he  has 
leave  to  disipiss  his  bill  upon  payment  of  the  costs,"  or  that 
"upon  payment  of  costs  to  be  taxed  the  bill  stand  dismissed." 
2  Hoff.  Ch.  Pr.  Appdx.  form  No.  117;  1  Id.  828,  note.  It 
seems  to  be  a  conditional  order,  and  depends  upon  actual 
payment  of  costs  to  give  it  effect,  unless  the  defendant  chooses 
to  treat  the  bill  as  dismissed,  and  takes  steps  to  enforce  it  as 
a  judgment  for  the  costs.  But  what  effect  will  be  given  to  a 
decree  dismissing  a  bill  on  plaintiff's  motion,  when  such  decree 
is  set  up  in  bar  of  a  subsequent  suit  for  the  same  cause  of  action 
between  the  same  parties,  is  not  well  settled.  Babb  v.  Mackey^ 
10  Wis.  314,  371.  It  is  because  of  this  doubt,  perhaps,  that  the 
plaintiffs  here  ask  the  extraordinary  order  that  this  voluntary 
dismissal  shall  be  ''without  prejudice"  to  the  bringing  of 
another  suit  at  law  or  equity  concerning  any  of  the  matters 
involved  herein.  The  only  reason  assigned  for  this  form  of 
decree  is  that,  such  being  the  effect  of  a  voluntary  dismissal. 
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it  is  therefore  proper  to  allow  a  decree  authorizing  another 
suit  to  be  brought. 

The  learned  counsel  for  plaintiffs  produces  "much  authority 
to  establish  his  right  to  bring  another^'suit  if  this  be  volunta- 
rily dismissed,  and  asks  the  court  now  to  determine  that  ques- 
tion by  inserting  a  judgment  on  it  in  his  favor  in  the  decree 
of  dismissal.  The  proper  occasion  to  adjudicate  that  ques- 
tion will  be  when  the  second  suit  shall  be  brought,  and  the 
decree  on  the  first  shall  be  pleaded  in  bar  to  its  further  pros-* 
ecution.  It  is  manifestly  improper  to  rule  upon  it  now.  If 
the  plaintiffs'  assumption  of  the  law  be  correct,  they  do  not 
need  to  add  to  the  decree  that  it  shall  be  without  prejudice  to 
their  right  to  bring  another  suit ;  and,  unless  there  be  some 
special  circumstance  requiring  the  court  to  depart  from  the 
usual  form  of  decree  in  such  cases,  it  would  not  be  just  to  the 
defendants  to  prejudge  their  right  to  plead  a  voluntary  dis- 
missal in  bar  of  another  suit.  In  Vaneman  v.  Fairbrother,  7 
Blackf.  (Ind.)  541,  the  court  refused  the  plaintiff's  motion  to 
dismiss  "without  prejudice,"  and  inserted  in  the  decree  that 
it  was  dismissed  *'with  prejudice.*'  The  plaintiff  appealed 
because  the  order  was  not  granted  in  the  form  he  asked.  The 
supreme  court  very  sensibly  said :  "Had  the  order  of  dismis- 
sion contained  the  words  « without  prejudice,'  as  desired  by 
complainant,  it  would  have  afforded  no  more  security  to  his 
rights  than  it  would  without  them ;  and  the  insertion  of  the 
words  'with  prejudice,'  as  insisted  on  by  the  court,  does 
not  render  the  order  of  dismission  peremptory,  like  a  decree 
of  dismission  on  the  merits.  Eithe):  set  of  words  is  unmean- 
ing in  an  order  of  dismissal,  on  the  motion  of  complainant, 
without  a  final  hearing,  as  it  would  have  been  had  the  cause 
been  dismissed,  on  motion  of  the  defendants,  for  want  of  pros- 
ecution." 

After  a  hearing,  either  upon  demurrer  or  final  hearing,  it 
may  be  and  often  is  very  important  to  determine  whether  a 
dismissal  shall  be  without  prejudice;  and  where  the  plaintiff 
has  made  some  slip  and  finds  himself  caught  in  the  predica- 
ment of  having  his  cause  heard  imperfectly  by  reason  of 
some  defect  of  pleading  or  parties,  or  misconception  of  the 
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form  of  the  proceeding  or  want  of  jurisdiction,  he  may  be 
entitled  to  such  a  decree.  Hughes  y.  U.  S.  4  Wall.  232^ 
Kendig  v.  Dean,  97  U.  8.  423 ;  Clay  v.  Ruffard,  19  Eng.  L.  & 
Eq.  350.  We  need  not  go  into  an  examination  of  this  class 
of  cases,  and  it  is  sufficient  to  state  that  generally,  where  the 
plaintiff  is  without  fault  and  justice  would  require  it,  he  will 
be  allowed  to  amend  or  bring  a  new  suit.  It  may  be  that  in 
that  class  of  cases  where,  if  a  hearing  were  had,  the  court 
would  feel  authorized  to  exercise  its  discretion  and  order  a 
dismissal  without  prejudice,  the  plaintiff  might,  on  discovering 
the  defect,  voluntarily  dismiss;  and,  to  save  all  possible  ques- 
tion of  his  right  to  bring  another  suit,  the  court  would  possi- 
bly allow  him  to  dismiss  without  prejudice.  Lester  v.  Leather, 
1  De  G.  &  J.  360-361.  In  the  case  now  under  consideration 
no  suggestion  is  made  of  any  circumstance  like  those  men- 
tioned to  invoke  the  discretion  of  the  court  in  favor  of  such 
a  decree.     Motion  denied. 


September  20, 1880.  The  foregoing  decision  having  been 
announced,  the  plaintiffs  moved  to  dismiss,  in  the  common 
form,  upon  the  payment  of  costs.  The  defendants  insist  that 
this  cannot  now  be  done  without  prejudicing  their  rights  in  a 
way  that  will  make  it  inequitable  to  grant  this  motion.  These 
are  bills  filed  by  certain  holders  of  bonds  of  the  state  of  Tennes* 
Bee  to  enforce  against  the  railroads  named  as  defendants  a  lien 
which  the/bills  claim  exists  in  their  favor  on  the  railroad  prop- 
erty now  in  the  hands  of  the  present  owners  of  the  roads.  Other 
defendants  are  persons  called  in  the  argument  "substitution'^ 
bond  holders,  who  own  bonds  of  the  railroad  companies 
issued  since  the  bonds  of  the  state  that  the  plaintiffs  hold^ 
It  appears  by  the  records,  and  by  affidavits  filed  on  the  hear- 
ing of  this  motion,  that  these  suits  are  three  of  some  twenty 
suits  in  all  filed  in  this  district,  and  the  other  federal  judicial 
districts  of  Tennessee,  against  all  the  railroads  in  the  state 
affected  by  the  alleged  lien.  The  cases  have  all  been  pre- 
pared for  trial  in  a  very  elaborate  manner,  and,  being  set  for 
hearing;  have   been  all  tried,  by  agreement,  except  these 
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three  before  the  court  at  Nashville,  and  are  now  awaiting 
judgment.  Counsel  disagreed  as  to  these  throe,  and  they 
were  called  for  trial  regularly  at  the  beginning  o&this>terc»,  and 
passed,  for  the  mutual  accommodation  of  counsel,  to  enable 
them  to  reach  some  basis  of  agreement  for  tneir  trial.*    **  :' 

The  defendants  continuing  to  urge  a  hearing,  the  cases  Were, 
by  stipulation  between  the  counsel  in  writing,  set  for  trial  on 
the  sixth  of  September,  unless  the  plaintiffs  should  show 
cause  for  continuance.  On  that  day  they  moved  to  dismiss 
without  prejudice,  which  motion  being  denied,  they  now  move 
to  dismiss  generally.  No  reason  is  given  for  taking  this 
course  growing  out  of  any  defect  in  the  proceedings  or  want 
of  preparation  for  trial,  but  the  motion  is  urged  simply  upon 
the  ground  of  an  absolute  right  to  dismiss  at  pleasure,  at  any 
time  before  the  cases  are  actually  heard.  The  defendants, 
among  other  defences,  plead  an  equitable  estoppel  arising  out 
of  the  conduct  of  the  plaintiffs.  The  allegations  on  this  sub* 
ject  briefly  are,  that  the  railroad  companies,  by  authority  of 
law,  had  satisfied  the  lien  now  sought  to  be  enforced  by  the 
plaintiffs  in  a  settlement  they  had  made  with  the  state  before 
these  bills  were  filed;  that  in  the  process  of  this  settlement, 
and  relying  on  its  validity  as  a  release  of  the  lien,  they  have 
issued  bonds  in  large  amounts,  secured  by  liens  on  the  roads. 
These  are  called  '^substitution"  bonds.  Both  the  companies 
and  these  "substitution"  bond  holders  allege  that  the  plain- 
tiffs had  acquiesced  and  so  conducted  themselves  in  the  mat- 
ter of  the  settlement  with  the  state,  and  the  issuance  of  the 
"substitution"  bonds,  that  they  have  precluded  themselves 
from  claiming  any  lien  for  the  bonds  they  hold,  however  much 
other  persons  may  be  entitled  to  such  a  lien. 

Letters  of  the  plaintiffs  are  exhibited,  with  the  answers  and 
proof  taken,  intended  to  establish '  this  estoppel  on  the  one 
hand  and  to  defeat  it  on  the  other.  The  defendants  now 
say,  if  the  plaintiffs  voluntarily  dismiss  these  bills  they  can 
transfer  their  bonds  to  other  persons,  not  affected  by  this 
alleged  conduct  of  the  plaintiffs,  and  this  defence  may  be 
thereby  effectually  defeated  To  this  several  replies  are 
made:  Firat^  that  the  right  to  dismiss  is  absolute  and  uxi- 
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qualified ;  second,  that  the  proof  does  not  sustain  any  estoppel ; 
third,  vhat  the  defendants  can,  by  bill  of  injunction,  protect 

•;:  ;••.  thenj^el^*^  l|gainst  any  transfer;  fourth,  that  the  law  of  lis 
'  '**  y«ndf/4«,dQes;nol 'apply  to  negotiable  paper,  and  thatatrans- 

/: ;;:  ^§£Qtf,*sihifo*this'suit  is  pending,  would  not  be  aflfected  by 
these  allegations  of  estoppel. 

On  a  motion  to  dismiss  I  cannot  try  the  merits  of  this  de« 
fence,  nor  determine  whether  it  has  been  made  out  by  the 
proof.  Sutton  Harbor  Co.  v.  Hitchens,  15  Eng.  L.  &  Eq, 
127.  It  is  sufficient  on  the  present  motion  that  the  defence 
has  been  pleaded.  The  point  made  by  defendants  is  that 
they  are  now  entitled  to  a  hearing  on  the  question  of  estop- 
pel, and  that,  relying  on  the  issue  of  these  suits  to  determine 
it,  they  cannot  be  defeated  of  their  defence  by  a  voluntary  dis- 
missal. It  is  apparent  that  if  the  bonds  held  by  the  plain- 
tiffs can  be  transferred  so  that  the  assignee  would  be  unaf- 
fected by  the  pendency  of  these  suits,  no  injury  can  result  to 
the  defendants  by  the  proposed  dismissal.  And  it  is  there- 
fore necessary  to  settle  that  point. 

The  rule  is  established  that  negotiable  paper  may  be 
transferred  pending  a  litigation  concerning  its  validity,  or  in 
which  defences  are  made  to  it,  and  the  bona  fide  assignee  is 
not  chargeable  by  the  pendency  of  the  suit  with  the  knowledge 
of  the  defence.  County  of  Cass  v.  GiUett,  100  U.  S.  585,  593; 
County  of  Warren  v.  Marcy,  97  U.  S.  96 ;  Orleans  v.  Piatt,  99  U. 
S.  676.  But  this  doctrine  has  no  application  here.  This  is  not  a 
3uit  upon  the  bonds.  The  obligor,  the  state  of  Tennessee,  is 
not  a  party  to  the  suit,  and,  even  if  it  were,  there  is  no  question 
about  the  bonds  themselves.  Indeed,  it  is  not  a  suit  on  the 
commercial  paper.  It  is  an  equitable  cause  of  action  against 
third  parties.  It  is  a  bill  to  enforce  a  lien  claimed  upon 
property  in  the  hands  of  the  defendants,  who  are  not  charged 
on  the  bonds  in  any  other  sense  than  that  there  is  a  lien 
upon  their  property.  Some  of  the  defendants  setting  up  the 
estoppel  are  alleged  to  be  subsequent  lien  holders,  and  as  to 
them  the  controversy  is  between  the  plaintiffs  claiming  one 
lien  and  those  defendants  another.  I  do  not  see  how  this 
kind  of  case  can  be  said  to  come  within  the  doctrine  men- 
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tioned.  xi  is  true  the  paper  said  to  be  secured  by  this  lien 
is  negotiable,  and  the  holder,  whoever  he  be,  would  be  en- 
titled to  the  benefits  of  the  lien;  but  the  causes  of  action ^on 
the  bonds  protected  by  this  principle  against  the  consequences 
of  lis  pendens  are  independent  of  and  entirely  collateral  to 
those  causes  of  action  arising  out  of  the  lien.  If  one  held  a 
negotiable  note,  secured  by  a  mortgage  given  by  some  third 
party  not  bound  on  the  note,  it  cannot  be  that  aU  the  legal 
and  equitable  suits  between  the  payee  of  the  note  and  the 
mortgagor  would  come  to  naught  by  a  transfer  of  the  note, 
simply  because  the  note  was  negotiable,  when  it  is  only  in 
a  court  of  equity,  and  by  operation  of  equitable  principles, 
that  a  transfer  of  the  note  would  transfer  the  lien.  The 
mortgage  itself  is  not  negotiable  in  that  sense. 

The  cases  cited  neither  in  principle  nor  precedent  apply 
to  a  case  like  this,  and  I  know  of  no  reason  why  an  assignee 
of  these  bonds  would  not  be  chargeable  with  notice,  by  the 
pendency  of  these  suits,  of  the  defences  set  up  by  defendant, 
against  the  claim  of  a  lien  on  their  property.  The  answer 
given  by  Mr.  Justice  Miller  in  Durant  v.  Iowa  County,  1 
Wool.  69,  and  approved  in  Warren  County  v.  Marcy,  supra, 
to  objections  to  the  doctrine  making  negotiable  paper  an  ex- 
ception to  the  rule  of  lis  pendens,  renders  this  view  more  cer- 
tain. He  says  the  party  can  protect  himself  against  a  trans- 
fer by  injunction,  or  a  decree  that  the  securities  be  given  up 
to  be  cancelled.  Now  no  injunction  would  be  granted  restrain- 
ing these  plaintiffs  trom  transferring  these  bonds  of  the  state 
of  Tennessee  to  whomsoever  they  pleased,  or  requiring  them 
to  surrender  them  to  be  cancelled.  The  suit  does  not  involve 
the  bonds,  and  these  defendants  have  no  concern  with  them, 
or  interest  in  having  them  enjoined  or  cancelled.  Their  only 
concern  is  to  protect  themselves  against  the  claim  of  a  lien  on 
their  property,  and  this  they  can  effectually  do  only  by  an  ad- 
judication that  no  such  lien  exists,  and  a  decree  restraining  the 
plaintiffs  from  setting  it  up  against  them.  No  cross-bill  is  nec- 
essary to  entitle  a  defendant  to  such  a  decree.  It  is  the  cus- 
tomary decree  where  a  plaintiff  sets  up  in  a  court  of  equity  a 
false  claim  to  property,  or  to  an  interest  in  it  or  Hen  upon  it. 
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to  restrain  him  from  again  setting  it  up.  It  is  done  to  remove 
the  oloud  and  keep  the  title  clear.  2  Dan%  Gh.  P.  (5th  Ed.) 
1614,  and  cases  cited,  notes  4,  6,  and  6. 

I  have  no  doubt  whatever  that  these  suits  do  operate  as  a 
li$  pendetiSf  and  are  no  exception  to  the  general  rule  on  that 
subject.  It  is  argued  that  every  suit  operates  as  a  lis  pen- 
dens,— that  is,  as  notice  of  whatever  there  is  in  it, — and,  if  this 
fact  is  to  qualify  the  right  to  dismiss,  no  suit  could  be  dis- 
missed by  the  plaintiff,  as  he  might  after  dismissal  transfer 
the  subject-matter  and  avoid  its  effect  as  notice  to  the  world 
of  the  defences  pleaded.  This  would  be  quite  conclusive  if 
it  were  the  lis  pendens  only  that  is  relied  upon  by  defendants; 
but  it  is  not.  The  supposed  qualification  of  the  right  of  dis- 
missal depends  upon  the  nature  and  characteristics  of  the 
estoppel  that  is  pleaded.  That,  it  is  claimed,  operates  as  a 
waiver  by  the  plaintiffs  of  any  lien,  and  releases  the  property, 
so  far  as  concerns  the  particular  bonds  held  by  them.  It 
is  not  a  merely  personal  bar  on  the  plaintiffs,  but  is  binding 
as  well  on  their  privies, — certainly  those  purchasing  from  them 
with  notice, — and  acts  as  a  defeasance  of  the  alleged  lien.  It 
is  analogous  to  one  purchasing  land  of  another,  while  the 
real  owner  stands  silently  by,  or  encourages  the  purchase. 
If  his  conduct  does  not  operate  to  pass  title,  it  amounts  to 
the  same  thing,  that  he  and  bis  privies  are  estopped.  Bigelow 
on  Estoppel,  449. 

The  pleading  of  that  estoppel  and  its  judicial  ascertainment 
are  very  important  to  the  security  of  suCh  a  title.  If  these 
defendants  were  pleading  it  by  a  bill  of  their  own,  they  would 
be  in  no  danger  of  having  it  circumvented  by  a  transfer  of  the 
bonds,  and  they  claim  here  that  they  are  now  entitled  to  a 
decree  which  will  give  them  the  same  relief  as  if  they  had 
filed  a  bill;  and  it  seems  to  me  that  if  they  establish  the 
estoppel  they  would  be  entitled  to  such  a  decree.  It  is  true 
that  the  defendants  may  file  a  bill  of  their  own,  and  it  is  very 
earnestly  argued  that  this  is  their  only  remedy  against  the 
supposed  danger  of  a  transfer;  and  it  is  suggested  by  the 
learned  counsel  that  the  defendants  might  bring  such  a  bill  in 
this  court,  under  the  provisions  of  section  8  of  the  act  of 
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March  3, 1875.  18  U,  S.  St.  473.  I  doubt  if  a  bfll  requiring 
a  personal  injunction,  and  where  the  injunction  is  the  chief 
relief  sought,  could  be  brought  here  under  that  section,  and 
if  not  the  defendants  would  have  to  go  to  the  states  where  the 
plaintiffs  reside.  Their  argument  is  that  there  is  no  justice 
in  compelling  them  to  this  course  when  the  plaintiffs  have 
already  brought  a  suit,  and  everthing  is  ready  for  the  hear** 
ing  on  the  very  issues  to  be  made  by  these  proposed  injunc- 
tion suits,  and  I  am  of  opinion  that  it  is  well  taken,  unless 
ihe  plaintiffs  have  an  unqualified  right  of  dismissal. 

In  Booth  V.  Leyceater,  1  Keen,  247,  255;  8.  C.  15  Eng. 
Ch.  B.  247,  Lord  Langdale,  master  of  the  rolls,  said  that  "he 
had  a  strong  impression  at  first  that  a  plaintiff  might  dismiss 
his  own  cause  upon  payment  of  costs  at  any  time;  but,  upon 
inquiring  into  the  practice,  he  found  the  rule  to  be  otherwise, 
and  it  was  certainly  quite  reasonable  that  a  plaintiff  ought 
not  to  have  the  power  of  dismissing  his  bill,  when  by  bo 
doing  he  might  prejudice  the  defendant.''  Elsewhere  it  is 
said,  in  the  report  of  the  case,  that  it  was  "the  opinion  of  the 
most  experienced  officers  of  the  court  that  the  order  was 
irregular."  The  cause  had  stood  over  to  enable  his  lordship 
to  examine  the  cases  as  to  the  practice,  and  he  stated  it  as 
above  quoted.  There  were  two  suits,  Booth  v.  Leycester  and 
Palmer  v.  Leycester^  the  latter  being  the  one  sought  to  be  dis- 
missed. The  report  is  somewhat  misleading  in  calling  the 
second  a  ** cross-hill,*'  because  it  was  not  a  cross-bill  in  the  first 
suit,  but  an  independent  bill,  more  properly  called  in  other 
parts  of  the  report  a  **cro88  caiise"  The  two  causes  had 
been  prepared  for  hearing,  and  set  down  together,  when  the 
defendant  in  the  first  cause,  who  was  plaintiff  in  the  second, 
obtained  an  order,  as  of  course,  to  dismiss  his  own  bill,  and 
then  objected  that  there  was  a  want  of  parties  in  the  first.  This 
order  of  dismissal  was  set  aside  as  irregular.  The  ground 
taken  for  the  dismissal  was  that  Palmer,  the  plaintiff,  had 
misconstrued  a  will,  under  which  he  claimed  in  the  bill  that 
he  was  tenant  in  fee,  when  he  was  only  a  tenant  for  life.  If 
he  was  tenant  for  life,  the  first  suit  was  defective  for  want  of 
parties,  and  this  was  the  advantage  he  sought  by  dismissing 
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his  bill,  and  which  the  learned  master  of  the  rolls  would  not' 
permit  him  to  take. 

I  am  thus  particular  in  analyzing  this  cause,  because  I 
ihink  the  learned  counsel  for  the  plaintiff  here,  and  some  of 
the  digests  are  mistaken  when  they  say  that  it  only  decides 
that  a  defendant  will  not  be  allowed  to  dismiss  his  cross-bill 
to  the  injury  of  the  plaintiff  in  the  original  suit.  The  case 
was  afterwards  affirmed  *'in  all  its  parts"  by  Lord  Chancel- 
lor Cottenham,  8  Mylne  &  Craig,  469,  471 ;  8.  C.  14  Eng. 
Gh.  B.  459.  This  question  of  practice  was  not  mentioned  or 
referred  to  on  appeal,  so  far  as  the  report  shows,  but  if  the 
ruling  of  the  master  of  the  rolls  hr.d  not  been  correct  there 
was  probably  such  a  defect  of  parties  as  would  have  been 
fatal  to  the  plaintiff's  case,  and  it  is  fair  to  infer  that  if  the 
lord  chancellor  had  not  approved  the  ruling  the  question 
would  have  been  noticed.  At  all  events,  the  decision  of  the 
master  of  the  rolls  was  submitted  to,  when,  if  wrong,  it  might 
have  been  reversed.  However,  the  case  of  Curtis  v.  Lloyd, 
4  Mylne  &  Craig,  194;  S.  C.  18  Eng.  Ch.  193,  is  relied  on  as 
overruling  Booth  v.  Leycester,  supra.  The  latter  case  was 
cited  before  the  same  lord  chancellor  who  had  affirmed  it, 
and  it  is  said  he  did  not  follow  it  or  notice  it.  It  was  well 
said  in  that  case,  by  the  solicitor  in  favor  of  the  motion  to  dis- 
miss, that  Booth  Y,  Leycester  was  a  case  of  'Very  peculiar 
circumstances,"  and  had  no  application  to  Curtis  v.  Lloyd. 
No  suggestion  was  made  in  this  latter  case  of  any  injury  to 
the  defendant,  except  that  another  suit  could  be  brought,  and 
the  point  made  was  that  it  was  too  late  after  a  cause  was  set 
for  hearing  to  dismiss  it  voluntarily.  This  point  was  the 
only  one  ruled  in  the  case. 

It  is  conceded  by  the  defendants  here  that  under  the  prac- 
tice as  settled  by  that  case  there  is  no  objection  to  this  mo- 
tion in  respect  to  the  time  at  which  it  is  made;  but  they 
contend  that  at  no  time  after  they  have  pleaded  an  estop- 
pel, like  that  relied  on  by  them,  can  the  plaintiff  endanger 
that  defence  by  a  voluntary  dismissal,  and  that  this  case 
falls  within  the  exceptions  to  the  general  rule.  The  same 
thing  may  be  said  of  Carrington  v.  HoUy,  1  Dick.  280.    The 
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only  qaestion  there  was  as  to  the  time  at  which  the  mo- 
tion could  be  made,  and  there  were  no  special  circum- 
stances of  injury  relied  on  as  an  objection  to  the  motion. 

In  Badger  v.  Badger,  1  Cliff.  237,  the  second  suit  had 
been  brought,  and  the  question  was  whether  the  first,  which 
had  been  dismissed,  was  a  bar.  The  replication  to  the  plea 
denied  that  publication  had  passed,  and  averred  that  the  bill 
had  been  voluntarily  dismissed,  no  objection  being  made  thereto; 
and  it  may  be  added  that  nothing  in  the  case  showed  any 
especial  injury  to  the  defendant,  or  other  prejudice  than  the 
ordinary  inconvenience  of  being  vexed  with  two  suits,  as  to 
which  the  payment  of  costs  seems  to  be  regarded  as  compen- 
sation. The  learned  circuit  justice  recognizes  that  the  rule 
allowing  a  dismissal  is  not  absolute,  when  he  says  that  the 
plaintiff  might  dismiss  his  bill  at  any  time  before  a  hearing 
on  tlie  merits^  upon  payment  of  costs,  ''unless,  perhaps, 
there  had  been  some  order  or  proceeding  in  the  cause  confer- 
ring rights  upon  the  respondent  which  would  be  defeated  or 
impaired  by  allowing  that  order.''  He  had  no  occasion  to 
examine  these  exceptions  to  the  general  rule,  and  expresses 
no  opinion  on  the  subject. 

The  case  of  Booth  v.  Leycester  is  conclusive  against  tho 
position  that  the  right  protected  by  this  exception  must  arise 
out  of  some  order  or  decree  entered  in  the  case.  It  may 
arise  out  of  any  proceeding  in  it,  and  may  be  found  in  the 
nature  of  the  defence,  the  condition  of  the  pleadings,  the 
agreement  of  the  parties,  or  any  circumstances  appearing 
of  record  in  the  case  which  show  that  it  would  be  inequitable 
to  allow  the  dismissal.  In  regard  to  the  attack  made  on  the 
authority  of  Booth  v.  Leycester,  both  by  counsel  in  Curtis  v. 
Lhyd  and  here,  it  may  be  said  that  when  so  eminent  an 
equity  judge  as  Lord  Langdale  says  he  has  examined  the 
practice  and  corrects  an  impression  before  that  entertained 
by  himself,  as  it  is  now  entertained  by  learned  counsel  in 
this  case,  I  must  take  it  to  be  as  he  rules,  unless  he  has  been 
put  in  error  by  the  authorities  produced.  Matters  of  practice 
cannot  be  decided  wholly  upon  adjudicated  oases,  and  the 
master  of  the  rolls  in  1888  is  a  far  better  exponent  of  what 


Digiti 


zed  by  Google  


108  FEDEBAL  BEPOBTEB. 

the  practice  was  at  that  time  than  any  American  judge  at 
this  distance  from  the  time  fixed  for  our  guidance  by  the 
eq^uity  rules.     Equity  Bule  90. 

The  same  lord  chancellor^  whose  ruling  in  Curtis  y.  IJ^yd 
is  so  much  relied  on,  said,  in  Cooper  v.  Lewis,  2  Phil,  177, 
181;  B.  C.  22  Eng.  Ch.  181,  that  "the  plaintiff  is  allowed  to 
dismiss  his  bill  on  the  assumption  that  it  leaves  the  defend- 
ant in  the  same  position  in  which  he  would  have  stood  if  the 
suit  had  not  been  instituted ;  but  that  is  not  so  where  there 
has  been  a  proceeding  in  ihe  cause  which  has  given  the  de- 
fendant aright  against  the  plaintiff."  In  that  case  it  was  an 
order  on  a  demurrer,  from  which  the  defendant  could  appeal. 
Here  it  is  the  plea  of  an  estoppel,  on  which  the  defendants 
may  have  a  decree  against  the  plaintiffs  personally,  in  the 
sense  that  they  need  to  act  upon  them  by  injunction  at  the 
hearing;  and  if  now  they  are  allowed  to  leave  the  court  .they 
may  not  only  rid  themselves  of  the  defence  by  transfer  of  the 
bonds,  but  drive  the  defendants  to  other  states  for  redress. 
By  general  order  No.  117  of  1845,  29  Eng.  Ch.  R.  Prefix  66, 
the  practice  was  regulated  definitely  by  a  rule  which  is  con- 
sonant with  every  sense  of  justice,  and  the  plaintiff  is  not 
allowed  to  dismiss,  or  make  default,  after  the  cause  is  set 
down  for  hearing,  without  its  being  equivalent  to  a  dismissal 
on  the  merits.  This  rule  is  not  binding  on  us,  but  it  has  been 
adopted  in  many  states,  either  by  rule  or  statute.  Badger 
V.  Badger, supra;  Howard  v.  Bugbee,  25  Ala.  548;  Kean  v.  La- 
tkrop,  58  Qa.  355. 

The  existence  of  this  rule,  so  soon  after  Booth  v.  Leycester 
and  Curtis  v.  Lloyd,  accounts  for  the  fact  that  there  are  no 
later  oases  on  the  subject  cited  by  the  text  writers.  I  have 
consulted  all  the  works  of  practice,  old  and  new,  and  all  the 
cases  I  could  find  accessible  to  me,  and  the  general  result  is 
that  while  they  say  with  one  accord  that  it  is  a  matter  of 
course  to  allow  the  plaintiff  to  dismiss  at  any  time  before  the 
hearing  upon  payment  of  the  costs,  none  of  them  deny  the 
qualification  to  the  rule;  and  the  cases  generally  cited  ante- 
rior to  those  already  mentionedi  namely.  Anonymous,  1  Yes. 
Jr.  140 ;  Dixon  v.  Parks,  Id.  401, 402 ;  Countess  of  Plymouth  v* 
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Bladen,  3  Vem.  31,  32 ;  and  Gilbert  v.  Bawles,  1  Ch.  Ca.  40,  do 

not  any  of  them  fall  within  the  exceptions  mentioned  by  Lord 
Langdale.  In  1  Harrison,  Ch.  Pr.  (Farrand -s  Ed.  A-  D.  1807,) 
409,  the  role  is  stated  thus :  ''Before  appearance,  the  plain- 
tiff may  obtain  leave  to  dismiss  his  ov^n  bill,  so  after  appear- 
ance and  before  answer,  or  after  answer  and  before  the  par- 
ties have  examined  witnesses,  the  plaintiff  may  generally  of 
course,  on  motion,  have  leave  to  dismiss  his  own  bill,  with 
costs." 

The  case  of  Boseard  v.  Lester^  2  McCord  Ch.  419,  cited  by 
plaintiffs,  was  overruled  in  Bethia  y.  McKay,  Cheves'  Eq.  93 ; 
and,  in  Bank  y.  Rose,  1  Bich.  Eq.  292,  one  of  the  ablest  of  pur 
equity  courts,  by  the  mouth  of  a  most  eminent  chancellor, 
after  an  elaborate  examination  of  the  subject,  takes  the  same 
view  Lord  Langdale  did,  and  reaches  the  same  conclusion  I 
have  here  expressed.  It  is  said  in  Butler  y.  BtUkeley,  2 
Swanst.  396,  (373)  that  "there  is  no  rule  of  practice  in  this 
court  which  does  not  yield  to  special  circumstances.  **  Numer- 
ous other  cases  have  been  cited  from  the  state  reports,  but  I 
deem  it  unnecessary  to  further  notice  them.  None  of  them 
deny  the  salification,  or  limit  it  to  rights  acquired  under  a 
decree. 

Other  objections  are  taken,  such  as  that  the  defendants 
having  answered  under  oath  are  entitled  to  the  benefit  of  the 
answer  as  evidence;  that  by  a  dismissal  the  plaintiffs  can 
defeat  this  right  and  in  a  new  bill  waive  the  oath,  under  the 
amendment  of  the  forty-first  rule  promulgated  December, 
1871 ;  that  there  are  rights  to  be  adjudicated  as  between  the 
defendants  themselves;  and  that  these  plaintiffs  shall  not  be 
.allowed,  by  what  the  defendants'  counsel  call  "arbitrary  and 
whimsical  conduct,**  to  deny  them  a  voice  in  the  determina- 
tion of  this  important  litigation  by  dismissing  the  bills  against 
these  defendants  while  prosecuting  all  the  others  in  the  series 
against  the  other  railroads. 

I  am  inclined  to  think  that  none  of  these  objections  are. 
tenable  to  qualify  the  right  to  dismiss  in  the  present  state  of 
the  practice,  but  it  is  not  necessary  to  decide  these  points  in 
the  view  I  take  of  the  first  objection  considered*     The  injury 
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to  the  defendant  must  be  of  a  character  that  deprives  him  of 
some  substantive  rights  concerning  his  defences  not  available 
in  a  second  suit,  or  that  may  be  endangered  by  the  dismissal^ 
and  not  the  mere  ordinary  inconveniences  of  double  litigation^ 
which,  in  the  eye  of  the  law/ would  be  compensated  by  costs. 
Nor  is  it  necessary  to  consider  the  suggestion  that  the  stipula- 
tion of  counsel,  and  the  order  upon  it,  amounts  to  an  agree- 
ment to  try  or  continue  and  not  dismiss.  '  I  am  satisfied  that 
the  right  to  dismiss  is  not  absolute,  and  that  this  case- is 
within  the  qualification  mentioned. 
Motion  denied. 

NoTB.— Consult,  on  the  right  of  the  plaintiff  to  dismiss,  Ordinances 
of  Lord  Bacon,  Nos.  13,  14, 16,  17;  Barton's  Suit  in  Equity,  (i^ppendiz;) 
Madd.  Ch.  Pr.  297;  1  NewL  Ch.  177 ;  1  Smith's  Ch.  Pr.  (2dKd.)312,  (Ed. 
1842;)  Beame's  Eq.  Costs,  85,  229,  (20 Law  Lib.;)  1  Danl.  Ch.  Pr.  (5th  Ed.) 
790,  and  compare  previous  editions  ;  1  Hoff.  Ch.  Pr.  327,  and  notes ;  Band- 
ford  Y.  Siarie,  2  Sim.  <fe  Stu.  196  ;  S.  C.  1  Eng.  Ch.  196 ;  Brandlyn  v.  Ord, 

1  Atk.  571 ;  Rub&rry  v.  Morris,  16  Sim.  313 ;  8.  C.  39  Eng.  Ch.  313 ;  W/uU 
V.  Westtneath,  2  Moll.  128 ;  S.  C.  1  Beat.  17;  B.  0. 12  Cond.  Eng.  Ch.  478; 
Gen.  Ord.  No.  117,  29  Eng.  Ch.  (Prefix  66;)  2  De  Q.  Macn  dt  Gord.  862, 
note;  Be  OrreU  Co.  L.  R.  12  Ch.  Div.  681;  Bierdemann  v.  Seymour,  1 
Beav.  694;  8.  0. 17  Eng.  Ch.  694,  note;  29  Eng.  Ch.  350;  Ch'aft  v.  John- 
ton,  Tenn.  Sup.  Ct.  Knoxville,  1875 ;  EUU  v.  Smith,  Id.;  1  King's  Dig.  (2d 
Ed.)  946,  2;  Foote  v.  Gibbs,  1  Gray,  412;  Bigelow  v.  Winsor  Id.  299,  301; 
Borrotoscale  v.  I'utOe,  6  Allen  377 ;  Snell  v.  Bwight,  121  Mass  348 ;  Perrine  v. 
Stoaim,  2  J.  C.  475 ;  Burros  v.  Looker,  4  Paige,  227 ;  Cummins  v.  Bennet, 
8  Paige,  79 ;  Simpson  v.  Brewster,  9  Paige,  245 ;  Sea  Ins.  Co.  v.  Day,  Id. 
247;  Saxton  v.  SUnoeU,  11  Paige,  626;  Railroad  Co.  v.  Ward,  18  Barb.  595; 
Wiidffr  V.  Boynton,  63  Barb.  547,  550 ;  Ogsbury  v.  La  Farge,  2  N.  Y.  113 ; 
Smith  V.  Adams,  24  Wend.  585 ;  Conner  v.  Drake,  1  Ohio  St.  166  ;  Sh'ench 
V.  French,  8  Ohio,  214;  Louderbaeh  v.  Collins,  4  Ohio  St.  251 ;  Smith  v.  Smth, 

2  Blackf.  (2d  Ed.)  232 ;  Spriggs  v.  WUson,  2  Dev.  Eq.  385 ;  SaylesY.  TibbeUs, 
5  R.  I.  79,  91;  Porter  v.  Vaughn,  26  Vt.  624,  626;  Orul>bs  v.  aayton,  2 
Hayw.  575 ;  Palmer  v.  Bankins,  30  Ark.  771 ;  Cooky.  Walker,  24  Ga.  331 ; 
Camden,  etc.,  v.  Stewart,  4  Green,  Ch.  69 ;  U.  8.  v.  Keen,  1  McLean,  429,  at 
p.  447 ;  Wdch  v.  MandevUle,  1  Wheat.  233 ;  Goodyear  v.  Bishop,  4  Blatchf. 
438. 
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HoBGDON  V.  Bu&iiEiGH  and  others. 
{Circuit  Court,  D.  Maine.    September,  1880.) 

1.  Taxation — UNnraABiTED  Township — SBVERAii  Ownbks— Valuation 

— Apportionmbnt— Constitution  of  Maine. — Qumre,  Whether  an 
uninhabited  township  of  land,  situated  in  the  state  of  Maine,  and 
owned  in  severalty  by  different  proprietors,  was  rightfully  included 
in  a  tax  act  which  made  no  provision  for  a  valuation  of  the  land  of 
the  different  owners,  and  no  apportionment  of  the  tax,  as  required 
by  the  constitution  of  the  state. 
Glarkd  v.  StridOand,  2  Curt.  493. 

2.  Bamb— DsscniPTioN  of  Wild  LANDS^UsAtn:.— A  tax  act  of  the  state 

of  Maine  located  certain  wild  lands  in  a  specified  county,  and  further 
described  them  as  **No.  8,  R.  8.  do.  do.  do.,"  the  words  **do."  being 
placed  directly  under  the  entry  **  W.  of  £.  line  of  state."  HM^  that 
such  description  had  acquired  a  well-known  signification  from  a 
usage  of  more  than  50  years,  and  was  therefore  sufficient. 

8.  Bamb  —  Publio  and  Private  Propertt  —  Forfeiture.  —  Qvare. 
Whether  the  lands  of  individual  owners  are  forfeited  for  the  non- 
payment of  a  tax,  where  such  lands  have  been  included  with  those  of 
the  state  in  a  valuation  and  assessment  for  the  purposes  of  taxation, 
but  have  been  alone  sold  for  the  payment  of  the  entire  tax. 

4.  BAUE—EquiTABLS  Interest— Legislative  Resolve. — Under  a  resolve 

of  the  legislature  of  the  state  of  Maine  certain  officers  and  soldiers  of 
the  revolutionary  war  were  each  entitled  to  receive  a  certain  amount 
of  land,  to  be  assigned  by  draft,  and  were  given  certificates  for  the 
same.  BM,  that  the  legislative  resolve  vested  in  the  holders  of  such 
certificates  an  interest  in  their  respective  lots,  whidh,  at  the  pleasure 
of  the  legislature,  could  be  subjected  to  taxation. 

5.  Bame— Unoonditional  Deed  from  BfTKTE.^Hdd,  further,  that  subse- 

quent unconditional  deeds  from  the  state  to  the  holders  of  such  cer- 
tificates, did  not  release  said  lots  from  taxes  thus  imposed.   * 

6.  Same— FoRFErruRB— Subsequent  Extension  of  Time  of  Patmbnt.— 

Where  lands  have  been  forfeited  to  the  state  for  the  non-payment  of 
a  tax,  and  a  subsequent  act  of  the  legislature  has  extended  the  time 
for  the  payment  of  such  tax,  the  title  to  such  lands  under  a  tax  sale 
must  be  established  under  the  latter  act. 
Ckarke  v.  StriMand,  2  Curt.  493. 

7.  Same— Sale— NoTiCB.~-A  tax  sale  is  void  unless  the  notice  of  sale  \a 

duly  published  in  accordance  with  the  requirements  of  the  statute. 

8.  Same— Same.— A  tax  sale  is  void  unless  all  the  taxes  under  which  the 

sale  is  made  are  valid. 
J!^;t0dUv.  ^Aate,lGlf.  339. 
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9.  Same— Bamb— CoNVBTAiTCE.— A  conveyance  of  "  all  the  right,  title, 

and  interest  of  the  state"  in  certain  iands,  by  virtue  of  a  forfeiture  for 
the  non-payment  of  taxes,  is  not  authorized  by  a  statute  directing  a 
sale  and  conveyance  of  such  lands. 

10.  Same— Same— iRRBGULAKiTiEa— Curative  Act.— Such  irregularities 
cannot  be  cured  by  a  subsequent  act  of  the  legislature,  where  the  for- 
mer owners  still  retain  their  title  to  the  lands. 

8lomm  r.CayofBoit<m,  8.  0.  Mass.  Oct.  1880. 

IL  Same— Sams— Fbdbbal  OouRTa— Statb  Coubts.— It  is  the  duty  of 
the  federal  courts  to  follow  the  decisions  of  the  state  courts  on  stat^ 
laws  regulating  proceedings  in  cases  of  tax  sales. 
Raymond  v.  Longwnihy  14  How.  76,  78. 

12.  Same— Sake— CoKBTRUcnoN.-— Proceedings  creating  a  forfeiture  and 
sale  of  lands  for  the  non-payment  of  taxes  are  to  be  strictly  con*, 
atrued. 
Tolman  v.  EoNw,  68  Me.  816. 

Bradbury,  Madigan  d  Webb,  for  demandant 

Albert  W.  Paine,  for  tenants. 

Fox,  D,  J.  This  is  a  writ  of  entry  for  the  recovery  of  town- 
ship No.  8,  in  the  third  range,  west  from  the  east  line  of 
the  state,  in  the  county  of  Aroostook,  containing  23,040  acres. 
On  the  first  day  of  the  first  term  the  respondents  filed  a  dis- 
claimer of  certain  specified  lots,  and  pleaded  the  general  issue 
as  to  the  remainder,  which  disclaimer  was  accepted,  and  the 
pleadings  joined  and  case  submitted  to  the  court  for  its  de- 
cision. It  is  admitted  that  this  township  is,  and  always  has 
been,  a  wild  township,  without  inhabitants,  and  not  taxable 
in  any  city,  town,  or  organized  plantation,  and  that  no  news- 
paper was  published  in  Aroostook  county  prior  to  December, 
1857.  March  17»  1835,  the  legislature  of  Maine,  by  its  resolve, 
declared  that  certain  officers  and  soldiers  of  the  revolutionary 
war,  and  widows  of  deceased  officers  and  soldiers,  should  b® 
entitled  to  receive  200  acres  of  land,  to  be  selected  from  cer- 
tain townships,  one  of  which  was  letter  D.  The  land  agent 
was,  by  said  resolve,  directed  to  cause  said  townships  to  be 
surveyed  into  convenient  lots  of  200  acres  each,  and  to  execute 
a  conveyance  of  one  lot  to  each  party  who  should  prove  his 
claims,  to  the  satisfaction  of  the  land  agent,  on  or  before 
March  4,  1838. 
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Before  the  sorveyy  the  parties  who  should  establish  their 
claims  were  entitled  to  a  certificate,  stating  they  were  en- 
titled to  receive  the  200  acres,  which  certificate  was  declared 
to  be  conclusive  evidence  of  their  right  to  receive  the  convey- 
ance, in  fee-simple,  of  one  of  said  lots,  whenever  the  same 
should  be  surveyed.  By  a  resolve  approved  March  18, 1840, 
township  No.  8,  the  subject -matter  of  the  present  suit,  was 
appropriated,  in  lieu  of  letter  D,  to  satisfy  the  holders  of  cer- 
tificates for  lots  issued  by  the  land  agent  under  the  former 
resolves.  Where  the  holders  had  not  selected  lots  and  re- 
ceived their  deeds,  the  land  agent  was  required  to  have  town- 
ship No.  8  surveyed  into  lots  of  200  acres,  and  to  distribute 
the  same  by  draft  among  the  holders  of  such  certificates. 
Commissioned  officers  and  their  widows  were  to  receive  600 
acres  in  three  lots.  Under  this  resolve  the  township  was 
surveyed.  A  plan  was  made  by  Thomas  Sawyer,  Jr.,  and  ac- 
cording to  his  plan  and  survey  the  whole  township  was 
divided  into  108  lots,  of  about  200  acres  each.  Five  of  these 
lots  were  set  apart  for  public  uses.  These  lots  are  dis- 
claimed by  the  tenants.  All  the  lots  in  the  township,  except 
those  reserved  for  public  uses,  were  assigned  by  draft  to  the 
holders  of  the  certificates^  as  provided  in  the  resolves  before 
referred  to,  and  the  record  of  the  drawing  of  the  lots  was 
kept  by  the  land  agent  in  his  office. 

In  the  years  1841,  1845,  and  1850,  respectively,  the  legis- 
lature fixed  the  state  valuation  by  resolves,  which  are  verba- 
tim with  each  other,  and  of  which  the  following  is  a  copy : 

"Resolved,  That  the  number  of  polls  and  amount  of  estates 
annexed  to  the  several  towns  and  plantations  in  the  several 
counties,  and  the  aggregate  of  the  several  counties  in  the  fore- 
going schedule,  be  and  the  same  are  hereby  established  as  the  * 
number  of  polls  and  valuation  of  estates,  of  taxable  polls  and 
estates  of  this  state,  until  the  further  order  of  the  legislature." 

The  schedule  referred  to  in  the  resolves  contained  the  fol- 
lowing entry,  which  is  the  only  entry  claimed  to  be  pertinent 
to  this  case,  viz. :    For  1841 : 

v.4,no.2— 8 
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County  of  Aboostook. 


wild  lands  in  the  county  of  Aroostook : 

«  «  •  •  • 


No.  and  Bange. 


Ko.  S,  B.  3,  west  from  east  line  of  state. 


Acres. 


23,040 


Value, 


$4,000 


The  schedule  for  1845  was  the  same,  except  that  the  value 
was  $4,500. 

And  for  1850  was  as  follows: 


Description. 


8,  Bange  3. 


Acres. 


Value. 


22,040     $4,500 


Demandant  also  introduced  the  several  acts  assessing  a 
tax  on  the  state  under  said  valuations  for  the  several  years, 
from  1841  to  1853,  inclusive.  The  first  section  of  each  of 
said  acts,  and  the  only  section  preceding  the  schedules,  is  the 
same  in  all,  and  is  as  follows :  - 

"Section  1.  That  each  city,  town,  plantation,  or  other 
place  hereinafter  named,  within  the  state,  shall  be  assessed 
and  pay  the  several  sums  with  which  they  respectively  stand 
charged.** 

In  the  schedules  following  the  section  the  following  entry 
is  the  only  one  alleged  to  refer  to  the  matter  in  controversy. 
For  1841 : 

County  of  Aroostook. 

D.  B.  2  W.  of  E.  line  of  State. 

No.  8,  B.  8,  do.  do.  do.,  (eleven  dollars  sixty  cents,)    $11  60 
All  the  other  years  are  essentially  the  same,  except  that 
the  amount  of  tax  varied  in  different  years. 

The  demandant  claims  to  have  acquired  a  valid  title  to  93 
lots,  in  this  township,  by  reason  of  their  having  been  forfeited 
for  non-payment  of  state  taxes,  and  subsequently  deeded  by 
the  state  to  the  demandant,  or  one  McGrillis,  whose  title,  it 
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is  admitted,  the  demandant  has  acquired.  The  jBrst  deed  was 
executed  April  30,  1849,  by  Samuel  Cony,  land  agent,  and  is 
as  follows : 

^  To  all  persons  to  whom  these  presents  may  come :  Samuel 
Cony,  land  agent  for  the  state  of  Majbie,  sends  greeting : 

"Whereas,  on  the  twenty-third  day  of  March,  A.  D.  1849, 
Moses  McDonald,  treasurer  of  the  state  aforesaid,  furnished 
said  land  agent  with  a  list  of  all  tracts  and  townships  of  land 
on  which  the  taxes,  costs,  and  interest  had  not  all  been  paid, 
and  which  had  by  him  been  advertised,  as  provided  in  an  act 
giving  further  time  to  redeem  the  lands  forfeited  to  the  state 
for  the  non-payment  of  taxes,  and  for  the  disposition  of  lands 
which  may  hereafter  become  forfeited,  approved  August  10, 
1848,  which  list  includes  the  tract  of  land  hereinafter  de- 
scribed, on  which  the  sum  of  $218.87  appeared  by  said  list 
to  be  due  and  unpaid  for  said  taxes,  costs,  and  interest. 

"And,  whereas,  afterwards,  on  the  thirteenth  day  of  April, 
A.  D.  1849,  at  11  o'clock  in  the  forenoon,  at  the  land-office 
of  the  state,  in  Augusta,  said  land  agent  did  sell  said  premises 
hereinafter  described  to  William  H.  McCrillis,  of  Bangor,  in 
the  county  of  Penobscot  and  state  of  Maine,  at  auction,  for 
the  sum  of  $300,  he  being  the  highest  bidder  therefor,  at  that 
sum,  said  land  agent  having  first  given  public  notice  of  said 
time  and  place  of  sale  by  publishing  such  notice  three  weeks 
successively  in  the  Age,  being  the  state  paper  of  said  state  of 
Maine : 

"Now,  know  ye  that  I,  Samuel  Cony,  in  my  said  capacity, 
in  consideration  of  the  premises  and  of  the  payment  of  said 
sum  of  $300,  the  receipt  of  which  is  hereby  acknowledged,  do 
hereby  sell  and  convey  to  him,  the  said  McCrillis,  his  heirs 
and  assigns,  forever,  all  the  right,  title,  and  interest  which 
the  state  of  Maine  has,  by  virtue  of  such  forfeiture,  in  and  to 
15,026  acres  of  land  in  township  No.  8,  range  8,  west 
from  the  east  line  of  the  state,  in  the  county  of  Aroostook ; 
to  have  and  to  hold  the  premises  aforesaid,  with  all  the  priv« 
ileges  and  appurtenances  thereof,  to  him,  the  said  McCrillis, 
his  heirs  and  assigns,  forever:     Provided^  however,  that  the 
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owners  thereof  shall  have  a  right  to  redeem  the  same  within 
one  year  from  said  time  of  sale,  by  paying  to  said  purchaser 
or  assigns  the  amount  for  which  the  same  was  sold  as  afore- 
said, with  interest  -thereon  at  the  rate  of  20  per  cent,  per 
annum,  and  the  cost  of  reconveying  the  same. 

"In  witness  whereof,  I,  the  said  Samuel  Cony,  in  my  said 
capacity,  have  hereunto  set  my  hand  and  seal  this  thirteenth 
day  of  April,  in  the  year  one  thousand  eight  hundred  and 
forty-nine.  Samuel  Cont.     [l.  s.] 

** Signed,  sealed,  and  delivered  in  presence  of 
**Wm.  Coultbb." 

The  next  deed  is  from  Cony,  as  land  agents  to  Hodgdon,  is 
dated  April  80,  1850,  and  is  substantially  like  the  former 
deed,  reciting  that  the  list  of  unpaid  taxes  was  furnished  by 
McDonald,  as  state  treasurer,  March  25, 1850;  that  the  prem- 
ises  thereinafter  described  were  sold  April  30,  1850,  at  pub- 
lic auction,  to  Hodgdon ;  and  that  due  notice  was  given  of  the 
time  and  place  of  sale  by  publishing  the  same  three  weeks 
successively  in  the  state  paper.  The  description  of  the  es- 
tate conveyed  is  as  follows :  "  14,800  acres  of  land  in  town- 
ship No.  8,  in  the  third  range,  west  from  the  east  line  of  the 
state,  it  being  the  balance  of  said  town  returned  to  me  by 
the  treasurer  as  forfeited  for  the  non-payment  of  taxes  for 
the  year  1845." 

The  third  deed  is  from  A.  P.  Morrill,  land  agent,  to  Hodg- 
don, dated  April  80,  1851«  and  recites  that  the  list  of  unpaid 
taxes  for  1846  was  furnished  by  the  treasurer  to  the  land 
agent,  March  17,  1851.  The  sale  was  made  April  30,  1851, 
and  the  land  agent  did  thereby  sell  and  convey  to  said  Hodg- 
don all  the  right,  title,  and  interest  which  the  state  of  Maine 
had,  by  virtue  of  the  forfeiture,  in  and  to  700  acres  of  land 
in  township  No.  8,  range  8. 

The  last  deed  was  September  27,  1854,  and  was  from  the 
state  treasurer  to  McGrillis,  the  law  having  been  changed,  so 
that  the  officer  executed  the  conveyance  instead  of  the  land 
agent.  It  purported  to  convey  the  interest  of  the  state  in 
4,340  acres  in  township  numbered  8,  range  3,  the  same  being 
forfeited  for  non-payment  of  |29.19|  including  its  proportion 
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of  the  state  tax  for  1849,  '60,  '61,  '62,  and  '53,  and  of  the 
county  tax  for  the  same  years,  certified  to  the  treasurer  ac- 
cording to  law.  The  deed  states  that  the  notices  were  duly 
published  in  the  papers  according  to  statute  requirements. 

In  Clarke  y.  Strickland,  3  Curtis,  493,  the  question  was  dis- 
cussed whether  an  uninhabited  township  of  land,  owned  in 
severalty  by  diflPerent  proprietors,  was  rightfully  included  in 
a  tax  act  which  made  no  provision  for  a  valuation  of  the  land 
of  the  different  owners,  and  no  apportionment  of  the  tax,  as 
as  is  required  by  the  constitution  of  Maine.  For  satisfactory 
reasons,  there  presented,  the  question  was  not  then  passed 
upon  by  the  court.  The  same  reasons  exist  in  the  present 
cause,  and  there  will  be  no  expression  of  any  opinion  upon  that 
question. 

The  objection  is  strongly  pressed  by  the  tenants  that  no  tax 
was  laid  on  ** township  No.  8,  in  the  third  range,"  as  it  is 
said  all  the  tax  acts  describe  the  estate  taxed  simply  as  "No. 
S,  E.  3,"  which  is  unintelligible.  This  is  hardly  a  correct 
description  of  what  appears  in  the  tax  acts,  as,  in  the  first 
place,  the  estate  is  always  located  in  the  county  of  Aroostook; 
and,  secondly,  the  whole  entry  is  "No.  8,  R.  3,  do.  do.  do." — 
these  words  "do."  being  placed  directly  under  the  entry  "W. 
of  E.  line  of  state,"  thereby  clearly  declaring  that  "No.  8,  R. 
3,"  was  situated  in  the  county  oi  Aroostook  and  west  of  the 
east  line  of  the  state.  On  reference  to  the  tax  acts,  as  far 
back  as  1821,  it  will  clearly  appear  that  these  "cabalistic  let- 
ters and  terms,"  to  use  the  language  of  the  learned  counsel 
for  the  tonant,  were  then  employed  by  the  legislature  in  describ- 
ing townships  to  be  taxed;  as,  for  instance,  in  fixing  the  taxes 
that  year  for  Washington  county,  which  then  included  the 
present  county  of  Aroostook,  there  will  be  found  the  following 
entry :  "County  of  Washington,  No.  1,  first  range  9,  55-100 ;" 
"No.  6,  5,  72-100;"  and  the  same  course,  it  is  believed,  has 
been  adopted  in  every  tax  act  since  that  year.  Theso  "signs 
and  cabalistic  letters,"  from  a  usage  of  more  than  50  years, 
have  acquired  a  well-known  signification,  and  there  is  not  an 
individual  in  this  state,  who  has  ever  had  an  interest  in  an 
acre  of  wild  land,  who,  for  an  instant,  could  entertain  a  doubt 
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that  "No.  8»  B.  3/'  in  the  tax  act,  was  intended  to  describe  a 
township  of  that  number  in  that  range,  and  the  letters  and 
figures  there  found  would  be  as  intelligible  to  him,  as  easily 
understood  by  him,  as  if  the  entry  had  been  written  out  at 
full  length  instead  of  being  abbreviated. 

Another  objection  to  the  taxes  for  every  year  (excepting 
three  included  in  the  last  deed)  is  that  they  were  laid  on  the 
entire  township  of  23,040  acres,  and  that,  while  the  full  tax  was 
assessed  on  the  23,040,  it  was  collected  only  from  the  owners 
of  the  22,040,  thereby  exonerating  the  1,000  acres  of  public 
lands;  as,  for  instance,  a  tax  of  $11.60  assessed  on  this  town* 
ship  in  1841  was  laid  on  23,040  acres,  valued  at  $4,000,  but 
the  whole  $11.60  was  apparently  collected  from  only  the 
22,040,  including  the  portion  sold  for  the  non-payment  of 
taxes. 

Property  belonging  to  the  state  is  not  ordinarily  subject  to 
taxation,  but  if  the  state,  by  its  legislature,  sees  fit  to  include, 
in  a  valuation  for  the  purposes  of  taxation,  its  own  property, 
together  with  that  belonging  to  individuals,  and  assesses 
thereon  a  tax,  and  afterwards  collects  the  entire  tax  from 
the  individual  owners  by  a  sale  of  their  portion  of  the  estate, 
as  forfeited  for  the  non-payment  of  the  entire  tax,  it  may  be 
questionable  whether  the  individual  owner  has  thereby  lost 
his  estate;  but,  as  there  are  other  difficulties  which,  in  the 
opinion  of  the  court,  are  fatal  to  the  title  of  the  defendant,  it 
is  not  necessary  for  the  court  to  pass  upon  this  objection. 

In  every  year's  taxes  are  included  a  large  number  of  lots, 
the  fee  of  which  was  then  in  the  state,  but  the  equitable 
interest  thereto  was  in  the  holders  of  these  certificates.  It  is 
claimed  that  these  lots  were  not  subject  to  taxation,  but  in 
the  opinion  of  the  court  the  legislative  resolve  vested  in  the 
holders  of  the  certificates  an  interest  in- their  respective  lots, 
which,  at  the  pleasure  of  the  legislature,  could  be  subjected 
to  taxation,  and  this  objection,  therefore,  is  not  sustained. 

By  chapter  723,  Statutes  of  1836,  it  was  made  the  duty  of 
the  state  treasurer  to  cause  an  assessment  of  a  state  tax  on 
any  township  or  tract  of  land  not  taxable  by  the  assessors  of 
any  town  or  organized  plantation,  to  be  published  in  the 
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newspaper  of  the  state  printer  three  weeks  successively. 
County  taxes  on  such  township  or  tract  were  to  be  certified 
by  the  county  treasurer  to  the  state  treasurer,  who  was  to 
credit  the  county  with  the  amount.  The  owner  of  any  tract 
so  assessed  for  state  or  county  tax^  advertised  as  aforesaid  by 
the  treasurer,  might,  at  any  time  within  four  years  (after- 
wards increased  to  five)  from  passing  the  act  of  assessment, 
redeem  the  same  from  any  state  tax  by  paying  the  full 
amount  of  the  tax,  with  30  per  cent,  interest,  after  one  year 
from  date  of  assessment;  and  from  any  county  tax,  by  paying 
the  amount  credited  by  the  state  treasurer  to  the  county, 
with  like  interest,  within  four  years  from  the  date  of  such 
credit;  and  if  not  so  paid  it  was  provided  ''that  said  town- 
ship or  tract  shall  be  wholly  forfeited,  and  the  title  thereto 
shall  vest  in  the  state,  free  and  quit  from  all  claims  by 
any  former  owner,  and  the  same  shall  be  held  and  owned  by 
the  state,  by  a  title  declared  to  be  perfect  and  indefeasible." 
This  act  remained  in  force  until  August  1,  1841,  when  it  was 
repealed  by  the  Revised  Statutes. 

These  provisions  were  substantially  re-enacted  by  chapter 
14  of  the  Revised  Statutes  of  1841,  but  the  last  publication 
was  to  be  made  by  the  state  treasurer  within  three  months 
from  the  day  on  which  the  assessment  was  made  by  the  legis- 
lature. Some  conflict  is  found  between  sections  8  and  9  of 
this  chapter  as  to  the  time  within  which  the  payment  was  to 
be  made  by  the  land  owner,  but  the  same  is  of  no  importance 
in  the  decision  of  this  case,  as  such  payments  were  never 
made.  The  title  which  the  state  acquired  by  the  forfeiture 
for  the  non-payment  of  the  taxes  was  declared  to  be  perfect 
and  indefeasible,  in  the  identical  language  used  in  the  former 
act. 

The  tax  for  1841  was  laid  under  the  act  of  1836.  Those 
for  1842  to  1846,  inclusive,  were  laid  under  the  Revised  Stat- 
utes, and  it  appears  that  notice  of  the  assessment  of  the  state 
tax  for  these  various  years  was  each  year  duly  published,  in 
accordance  with  the  requirements  of  law,  with  the  exception 
of  the  year  1842,  the  notice  for  which  year  was  inserted  in 
only  one  week's  issue  of  the  state  paper.     No  objection  is 


Digitized  by  VjOOQIC 


120  FEDERAL  BBPOBTEB. 

raised  in  argument  by  the  learned  oonnsel  for  the  tenants  to 
the  form  of  the  notices  thus  given.  The  court  does  not  dis- 
cover any  defect  therein,  and  by  the  non-payment  of  the 
taxes  for  all  these  years,  excepting  1842,  by  the  owners  of 
said  lots,  within  the  time  required,  after  legal  notice,  the 
state  acquired  ''a  perfect  and  indefeasible  title  thereto." 

It  is  claimed  by  the  tenants  that,  granting  the  taxes  of  1841 
and  subsequent  years  were  legally  assessed,  the  conveyances 
subsequently  executed  by  the  land  agent  of  various  lots  to  the 
parties  entitled  thereto,  had  the  effect  to  release  those  lots 
from  the  outstanding  taxes;  that  when  the  state  made  an 
unconditional  deed  of  a  lot,  it  thereby  released  and  conveyed 
all  interest  therein,  and  could  not  afterwards  claim  a  for- 
feiture of  a  tax  thereon  previously  assessed.  Twenty-seven 
lots  were  conveyed  prior  to  1841,  and  a  like  number  were 
conveyed  that  year;  but  the  deeds  were  all  executed  previous 
to  the  passage  of  the  act  assessing  the  tax  for  that  year,  fio 
that  54  lots  were  all  conveyed  to,  and  the  legal  title  therein 
was  held  by,  their  individual  owners  when  the  tax  of  1841 
was  assessed;  but  in  each  of  these  subsequent  years,  up  to 
and  including  1847,  one  or  more  lots  were  deeded  by  the  land 
agent  to  the  holders  of  the  certificates.  The  land  agent  was 
not  authorized  by  any  act  to  release  these  lots  from  the  encum- 
brances they  were  subjected  to  for  taxes  until  said  taxes  had 
been  paid,  and,  in  the  opinion  of  the  court,  the  deeds  as  exe- 
cuted by  him  should  be  construed  as  passing  to  the  grantees 
the  interest  which  they  were  entitled  to  under  the  resolves 
granting  tnese  lots  to  the  soldiers,  and  not  as  releasing  tlie 
lots  from  any  burden  from  which  they  had  become  subject 
for  taxes  subsequently  imposed.  To  that  extent  only  was  the 
land  agent  authorized  to  make  a  conveyance. 

On  the  tenth  day  of  August,  1848,  an  act  was  passed, 
(chapter  66,)  the  title  of  which  is  ''An  act  giving  further  time 
to  redeem  landto  forfeited  to  the  state  for  non-payment  of 
taxes,  and  for  the  disposition  of  lands  which  may  hereafter 
,  become  forfeited."  This  is  the  act  referred  to  in  the  first 
three  deeds,  under  which  demandant  makes  title  to  the  prem- 
ises, and  requires  a  careful  examination  of  its  provisions  in 
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order  to  determine  whether  the  forfeiture  incurred  under  the 
former  acts  was  waived  by  the  legislature  in  behalf  of  the 
iand  owners. 

By  the  first  section  of  this  act  the  treasurer  was  required 
to  advertise  within  80  days,  for  six  months,  in  six  specified 
papers,  a  list  of  the  forfeited  tracts,  specifying  the  amount 
of  taxes  due  on  each,  and  the  time  allowed  by  the  act  to  pay 
the  same.  By  the  second  section  the  owner  could  pay  the 
amount  at  any  time  previous  to  the  advertisement,  or  on  or 
before  the  first  day  of  March  of  each  year  after  the  lands  were 
advertised.  Under  thtse  sections  the  time  for  the  payment 
of  the  taxes  was  extended,  and  a  party  was  not  obliged  to  pay 
nntil  the  advertisement  had  been  published  as  therein  re- 
quired.  Before  the  treasurer  could  make  to  the  land  agent 
a  return  of  the  list,  it  was  made  a  condition  precedent  that 
such  list  should  have  been  so  advertised;  the  language  in 
section  8  being  ''that  the  treasurer  shall  furnish  the  land 
agent  a  list  of  all  tracts  or  townships  of  lands,  which  have 
been  advertised  as  provided  in  this  act,  on  which  the  taxes 
have  not  all  jbeen  paid,"  and  the  land  agent  shall,  within 
^0  days,  sell  the  same;  that  is,  those  tracts  which  have  been 
thus  duly  advertised  for  non-payment  of  taxes.  The  owner 
might  also  redeem  from  the  purchaser,  within  one  year  after 
the  sale,  by  paying  the  amount  for  which  the  tract  was  sold, 
together  with  20  per  cent,  interest,  and  was  entitled  to  receive 
from  the  treasury  any  surplus  of  the  purchase  money  which 
might  there  rem^.in  after  payment  of  the  taxes^  etc.,  if  called 
for  within  three  years. 

The  question  is  made  that  the  legislature  might  waive  the 
forfeitures  which  had  occurred  by  the  non-payment  of  the 
taxes,  and  the  inquiry  is  whether,  by  this  act,  it  has  not  so  done, 
and  thereby  restored  to  the  original  owners  the  right  to  redeem 
their  estates  under  the  provisions  of  this  act.  So  that,  if  the 
purchaser  would  acquire  a  valid  title,  it  must  appear  that 
the  conditions  of  the  act  have  been  fully  complied  with. 

In  passing  this  act  it  is  most  manifest  that  the  purpose 
of  the  legislature  was  to  benefit  the  former  owner,  to  forego 
any  absolute  title  it  might  have  acquired,  and  to   recog- 
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nize  in  him  a  right  of  redemption,  not  only  before  the  sale, 
but  for  one  year  thereafter;  and,  what  is  of  great  significance, ' 
if  any  surplus  should  remain  of  the  purchase  money  over  and 
beyond  the  amount  due  the  state,  the  same  should  belong  to 
the  land  owner.  While  the  state  held  on  to  the  lands  until  it 
was  fully  indemnified  for  its  claims,  it  insisted  on  nothing 
more — all  else  was  the  owners*.  Strict  forfeiture  was  waived, 
both  by  the  state's  extension  of  the  time  for  payment  and  by 
acknowledging  the  right  of  the  owner  to  any  balance  which 
might  remain  in  the  treasury.  The  title  of  the  act  may  well 
be  referred  to,  to  ascertain  the  purpose  of  the  legislature. 
By  that  it  is  declared  to  be  "An  act  giving  further  time  to 
redeem  lands  forfeited  to  the  state  for  the  non-payment  of 
taxes."  Forfeiture  and  redemption  cannot  stand  together. 
The  moment  a  right  to  redeem  was  allowed,  from  that  instant 
tbe  forfeiture  was  at  an  end. 

This  extension  of  the  time  for  the  payment  of  the  taxes 
should  have  the  same  legal  effect  as  if  it  had  been  by  an 
amendment  of  former  acts,  in  terms  declaring  that  thereby 
the  time  for  the  payment  of  the  taxes  was  extended.  If  the 
legislature  had  adopted  that  course  to  accomplish  its  purpose, 
it  could  hardly  admit  of  a  question  (whether  the  forfeiture 
had  then  attached  or  not)  that  by  such  extension  of  time  the 
state  had  waived  its  title,  and  could  acquire  no  title  to  the 
tract  until  after  the  time  of  extension  had  expired.  As  soon 
as  chapter  65  took  effect,  the  rights  of  the  owners  were  re* 
stored  to  them.  The  legislature  acknowledged  them  as  hav- 
ing an  interest  in  the  property,  as  being  its  owners,  subject 
to  the  lien  of  the  state  for  the  taxes  due  thereon,  and  by  the 
act  it  provided  very  different  provisions  for  depriving  the 
owner  of  his  estate  on  failure  to  pay  the  taxes. 

If  the  land  still  continued  the  absolute  property  of  the 
state,  there  would  seem  to  be  no  propriety  in  the  former 
owner  having  the  power  to  call  the  state  to  an  account  for  its 
disposal  of  the  purchase  money.  If,  on  the  contrary,  the 
interest  of  the  state  was  merely  a  lien  for  its  taxes,  then  all 
that  the  state  should  require  would  be  payment  of  its  dues, 
and  any  surplus  should  enure  to  the  owner's  benefit. 
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The  court,  therefore,  holds  that,  under  the  act  of  1848,  c. 
65,  the  purchaser  did  not  acquire  an  absolute  title  to  the 
lands  under  previous  laws,  iEind,  in  order  to  sustain  his  title, 
the  purchaser  must  show  a  compliance  with  the  requirements 
of  this  chapter. 

In  the  return  made  by  the  treasurer,  to  the  land  agent  of  the 
tracts  advertised  by  him,  he  states  that  "the  said  tracts  or 
townships  had  been  advertised  by  him  as  forfeited  lands." 
It  is  sufficient  to  remark  that  this  certificate  of  the  treasurer 
does  not  show  any  compliance  by  him  with  the  requirements 
of  the  act.  It  may  all  be  true  to  the  very  letter,  and  yet  the 
notice  not  have  been  published  in  a  single  paper  mentioned 
in  the  act.  A  single  advertisement,  in  any  paper  in  the  state, 
would  justify  this  certificate  of  the  treasurer. 

The  papers  introduced  in  evidence  do  not  prove  that  notice 
was  given  as  required.  The  first  notice  bears  date  Septem- 
ber  8, 1848,  and  recites  that  the  several  townships  and  tracts 
of  land  mentioned  in  the  following  schedule  have  become 
forfeited,  either  in  whole  or  in  part,  for  the  non-payment  of 
the. amount  of  taxes  specified  against  each  tract  or  township. 
The  schedule  is  as  follows :    "No.  8,  R.  3,  W.  E.  L.  102.89." 

The  number  of  acres  on  which  the  tax  remained  unpaid  is 
nowhere  stated  in  the  notice,  but  the  statement  is  of  a  most 
uncertain  character,  affording  the  owners  but  little  informa- 
tion as  to  the  property  claimed  to  be  forfeited,  the  allegation 
being  "  that  the  township,  either  in  whole  or  in  part,''  had 
become  forfeited  for  taxes ;  but  whether  the  whole  or  a  part, 
and  what  part,  was  forfeited,  is  nowhere  averred.  The  amount 
of  tax  stated  in  the  notice  as  remaining  unpaid  is  also  differ- 
ent from  that  found  in  the  treasurer's  return  of  March  23, 
1849,  in  which  he  gives  the  amount  of  the  state  and  county 
taxes  unpaid  for  each  of  the  years  1841,  '42,  '43,  '44,  amount- 
ing, in  the  aggregate,  to  $100.94.  In  the  opinion  of  the 
court,  this  notice  was  erroneous  in  both  of  these  particulars : 
the  number  of  acres  of  land  on  which  the  taxes  were  unpaid 
should  have  been  truly  stated,  and  also  the  amount  of  taxes 
remaining  unpaid.  If  these  objections  are  not  valid,  there  is 
another  still  remaining,  which  renders  the  notice  wholly  inop- 
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erative.  The  advertisement  should  have  been  inserted  each 
week  for  six  months  in  six  papers  designated  by  the  act ;  this 
was  not  done.  In  the  Kennebec  Journal  there  appear  to  have 
been  but  two  insertions  of  the  advertisement  in  each  of  the 
months  of  October,  December,  January,  and  February.  There 
is  no  evidence  of  the  notice  having  been  published  in  the 
Portland  Advertiser  after  October,  and  some  omissions  are 
found  in  the  publications  in  the  Easter *i  Argus,  as  well  as  in 
the  two  papers  printed  in  Bangor.  Unless  the  notice  required 
by  the  statute  was  duly  published  in  conformity  to  its  require* 
ments,  the  treasurer  had  no  authority  to  certify  a  list  of 
unpaid  taxes  to  the  land  agent,  and  he  was  without  authority 
to  sell  the  same  and  give  a  good  title  to  the  purchaser. 

The  treasurer  returned  to  the  land  agent  that  the  taxes,: 
both  state  and  county,  amounting  to  $100.94,  were  unpaid 
on  15,026  acres  of  land  in  this  township  for  the  years  1841 
to  18^1,  inclusive,  and  that  officer  proceeded  to  advertise  and 
sell  that  number  of  acres,  and  no  more.  The  ledger  of  the^ 
state  treasurer  states  by  whom  the  taxes  were  paid  for  each 
year,  but  does  not  always  give  the  numbers  of  the  lots  upon 
which  they  were  paid.  The  taxes  for  the  years  1841  and 
1842  were  frequently  paid  by  the  owners  in  subsequent 
years,  and  on  referring  to  the  ledger  entries  for  those  years 
it  appears  for  which  lots  the  taxes  were  thus  paid  by  these 
parties  for  previous  years.  We  can  thus  ascertain  for  which 
lots  the  payments  were  made  during  these  four  years.  It 
appears  from  the  ledger  that  the  taxes  for  1841  were  paid 
upon  7,017  acres,  in  which  were  twice  included  lot  61,  the 
tax  upon  which  was  paid  for  that  year  by  both  Cotton  Lin- 
coln and  J.  C.  Chase,  and  also  lot  60,  the  tax  upon  which 
was  also  paid  by  both  True  Green  and  J.  P.  Martin.  These 
two  lots,  containing  400  acres,  were  thus  duplicated  in  ascer- 
taining the  number  of  acres  upon  which  the  owners  had  paid 
the  taxes.  The  7,017  acres,  therefore,  should  be  reduced  ta 
this  extent,  leaving  the  taxes  paid  only  upon  6,617  acres,  and 
unpaid  on  15,423.  The  state  treasurer's  return  of  the  num- 
ber of  unpaid  acres  was,  therefore,  erroneous.  Instead  of 
15|026  acres  to  be  sold  for  taxes,  there  were  15,423,  and  the 
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land  agent  had  no  authority  to  sell  and  convey  the  smaller 
number  in  discharge  of  the  taxes  remaining  unpaid^  thereby 
leaving  over  400  acres  exonerated  from  taxes  by  the  sale  of 
the  property  of  others,  in  which  the  owners  of  the  400  acres 
are  not  shown  to  have  been  interested. 

No  law  can  be  found  which  would  authorize  such  proceed- 
ings. The  property  was  held  in  severalty.  Every  lot  was 
proportionately  encumbered  by  the  tax  according  to  the  num- 
ber of  acres  it  contained,  and  the  1«5,423  acres  were  charge- 
able with  the  whole  of  the  unpaid  tax ;  but  the  result  is  that 
the  15,026  acres  have  thus  been  made  to  pay  the  tax  upon 
the  15,423  acres,  and  one  man's  debt  has  thus  been  paid  com- 
pulsonly  from  another's  property,  and  for  which  no  redress 
is  provided. 

The  treasurer,  in  his  notice,  required  of  the  owners  the  pay- 
ment of  both  state  and  county  taxes,  giving  the  whole  amount 
of  the  unpaid  taxes  ($102.96)  without  discriminating  between 
them;  and  in  his  return  to  the  land  agent,  after  specifying  the 
amount  due  for  each  year  to  both  state  and  county,  he  aggre- 
gates them  at  $100.94,  and  the  land  was  sold  for  the  pay- 
ment of  this  amount,  with  interest  and  cost.  It  was  conceded 
the  county  taxes  were  illegal  for  all  but  one  year,  the  amount 
assessed  having  been  in  excess  of  that  authorized  by  the  leg- 
islature, and  there  is  no  evidence  in  support  of  the  county 
tax  for  that  year,  so  that  none  of  the  county  taxes  are  shown 
to  have  been  duly  assessed;  but  the  treasurer  and  land  agent 
have  always  recognized  the  county  taxes  as  of  the  same  valid- 
ity as  the  state  taxes,  have  always  claimed  them  in  their 
advertisements,  have  demanded  their  payment  from  the 
owners,  have  finally  sold  the  property  on  account  of  their 
non-payment,  and  retained  their  amount  from  the  sale  of 
the  property,  and  the  owner  could  only  redeem  his  estate 
by  payment  of  the  amount  for  which  the  estate  was  sold. 

If  the  state  undertakes  to  sell  the  property  of  a  citizen  for 
unpaid  taxes,  all  the  taxes  for  which  the  sale  is  made  must 
be  valid  and  legal;  if  not  so,  no  title  is  acquired  by  the  pur- 
chaser.    Such  was  the  decision  of  the  supreme  court  of  this 
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state  in  1  Glf.  339,  (ElweU  v.  Shaw,)  and  it  has  ever  since 
been  recognized  by  the  courts. 

Most,  if  not  all,  of  these  objections  are  alike  applicable  to 
the  first  three  deeds  under  which  the  demandant  claims. 
Fourteen  thousand  eight  hundred  acres  were  returned  to  the 
land  agent  by  the  state  treasurer  for  unpaid  taxes  of  1845, 
and  that  number  was  advertised  and  sold  in  1850.  Seven 
thousand  two  hundred  and  seven  were  entered  on  the  treas- 
urer's ledger  as  paid,  but  600  acres  are  duplicated  by  the 
taxes  on  the  same  lots  having  been  paid  by  both  Barnes  and 
W.  E.  Edwards,  so  that  in  fact  taxes  were  paid  only  on  6,607 
acres,  leaving  15,433  unpaid,  while  only  14,800  were  returned 
unpaid  and  sold. 

So,  for  tax  of  1846, 31,207  acres  appear  to  have  been  paid 
for  by  the  ledger  of  the  treasurer,  and  only  700  acres  were 
returned  forfeited  and  sold  for  taxes;  in  fact,  there  were 
1,433  acres  on  which  taxes  for  that  year  were  not  paid  to  the 
treasurer.  The  title  of  the  demandant,  under  the  deeds  of 
1850  and  1851,  is  subject  to  nearly  all  the  objections  which 
arise  as  to  his  title  under  the  deed  of  1849,  and  in  the  opin- 
ion of  the  court  he  did  not  acquire  a  valid  title  under  either 
of  said  conveyances. 

By  act  of  1854  the  treasurer  was  to  sell  and  convey  for- 
feited lands,  and  by  his  deed  of  September  27,  1854,  he  un- 
dertook to  convey  "all  the  right,  title,  and  interest  of  the 
state  in  4,340  acres,  by  virtue  of  a  forfeiture  for  non-pay- 
ment of  its  proportion  of  state  and  county  taxes  for  the 
years  1849  to  1853,  inclusive,  in  this  township."  This  deed 
is  invalid  for  various  reasons:  the  sale  was  for  both  state 
and  county  taxes  for  each  of  these  years,  and  there  is  no 
evidence  of  any  valid  county  tax  having  been  assessed;  the 
land  was  not  forfeited,  at  time  of  sale,  for  taxes  for  1853, 
as  the  owner  had  a  right  of  redemption  for  two  years  after 
the  assessment,  and,  by  the  act  of  1854,  the  treasurer  could 
only  dispose  of  lands  after  forfeiture;  the  number  of  acres 
of  forfeited  lands  was  not  correctly  stated,  there  being 
4,740  acres  on  which  the  taxes  were  unpaid,  including  the 
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year  1853,  infitead  of  4,340,  the  quantity  advertised  and  sold; 
the  land  itself  was  not  conveyed,  but  only  the  right,  title, 
and  interest  of  the  state.  For  these  reasons,  in  the  opinion 
of  the  oourt,  the  deed  of  1854  Was  invalid. 

Some  of  the  objections  which  have  thus  been  considered 
have  heretofore  been  presented  to  this  court,  and  determined 
in  accordance  with  this  opinion.  The  opinion  found  in  2 
Curtis  (Clarke  v.  Strickland,  493)  was  drawn  by  Judge  Ware, 
but  it  was,  without  doubt,  sanctioned  and  approved  by  Judge 
Curtis,  as  the  same  was  reported  by  him  without  comment  or 
dissent.  It  was  then  decided  that  if  a  tax  was  legal,  and 
the  land  forfeited  for  non-payment,  a  subsequent  act  of  the 
legislature,  giving  further  time  for  payment  of  the  tax,  was  a 
waiver  of  the  forfeiture,  at  least  so  far  that  the  title  under  a 
tax  sale  must  be  made  under  this  law.  If  the  county  com- 
missioners, in  levying  a  tax,  assess  a  larger  sum  than  is 
granted  by  the  legislature,  it  renders  the  whole  tax  void. 
When  the  treasurer,  in  his  advertisement,  gave  as  the  sum 
due  the  whole  amount,  including  the  county  tax,  it  was  a  fa- 
tal defect  in  the  proceedings, — ^the  county  tax,  being  illegal, 
was  not  due.  When  the  land  agent  was  directed  by  the  stat- 
ute to  sell  the  land,  and  he  sold  all  the  right,  title,  and  inter- 
est of  the  state,  such  a  sale  was  not  in  accordance  with  the 
statute. 

By  three  of  these  deeds,  "the  sale  was  only  of  the  right, 
title,  and  interest  of  the  state.*'  The  other  deed  purports  to 
convey  14,800  acres,  but  the  advertisement  only  offered  for 
sale  "the  right,  title,  and  interest  of  the  state  in  that  num- 
ber of  acres,"  and  for  this  cause  all  of  these  conveyances  are 
deemed  invalid. 

In  Clarke  v.  Strickland  it  was  also  decided  "that  if  a  tax 
was  legal,  and  the  land  forfeited  for  its  non-payment,  the  for- 
feiture was  waived  by  the  levy  of  another  tax  after  the  title 
of  the  state  had  become  perfect  under  the  forfeiture."  If  this 
principle  is  correct,  it  would  invalidate  the  title  of  the  demand- 
ant to  the  larger  portion  of  the  township. 

The  demandant  claims  that  by  the  act  of  April  23,  1852, 
(chapter  172,)  these  deeds  vested  in  the  grantees  a  valid 
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title,  ''notwithstanding  any  irregularities  in  the  notices^  or 
failures  to  comply  with  the  provisions  of  the  acts  under 
which  the  sales  were  made."*  Three  of  the  deeds  were  exe- 
cuted before  the  passage  of  this  act.  Admitting  that  the 
state  might  waive  any  rights  it  might  have  to  insist  on  such 
irregularities,  it  cannot  be  that,  by  such  action  on  its  part, 
it  can  divest  the  title  which  the  owners  had  at  the  date  of  the 
passage  of  the  act.  If  these  conveyances  were  invalid,  by 
reason  of  these  defects,  and  the  owners  still  retained  the  title 
to  their  lands,  the  legislature  could  not,  by  any  act  it  might 
pass,  deprive  them  of  their  property.  So  far  as  the  interests 
of  the  owners  were  involved,  the  act  was  null  and  void. 

The  supreme  court  of  Massachusetts,  in  Slocum  y.  City  of 
Boston,  October,  1880,  Suffolk  county,  have  passed  upon  an 
act  of  the  legislature  of  that  state  similar  to  that  now  under 
consideration  and  adjudged  it  to  be  unconstitutional.  That 
court  had  previously  decided  that  certain  advertisements  of 
the  collector  of  Boston,  of  sales  of  lands  for  taxes,  were  not 
in  conformity  with  the  requirements  of  the  statutes.  There- 
upon, in  1878,  the  legislature  passed  an  act  ''that  no  sale  of 
land  for  taxes  heretofore  made  should  be  held  invalid  by  rea- 
son of  such  defect  in  the  advertisements,"  and  the  validity  of 
this  latter  act  was  the  question  before  the  court  in  Slocum's 
Case,  Such  legislation  did  not  receive  the  sanction  of  that 
court;  by  it  an  owner  was  not  deprived  of  his  estate;  the  sale 
was  still  invalid,  notwithstanding  the  legislature's  attempt  to 
remedy  the  defect;  and  this  decision  is  an  express  authority 
against  the  validity  of  chapter  172,  so  far  as  the  title  of  the 
owners  of  the  lots  is  involved.  The  last  deed  was  executed 
subsequent  to  the  passage  of  the  act,  but  most  of  the  objec- 
tions which  are  sustained  by  the  court  are  alike  applicable  to 
all  the  deeds,  and  are  not  dependent  on  irregularities  in  the 
notice,  or  failures  to  comply  with  the  provisions  of  the  acts 
under  which  the  sales  were  made. 

In  Raymond  v.  LongwoHh,  14  How.  76,  78,  the^  supreme 
court  lay  down  the  rule  "that  it  is  the  duty  of  the  federal 
courts  to  follow  the  decisions  of  the  state  courts  on  state  laws 
regulating  proceedings  in  cases  of  tax  sales." 


Digitized  by  VjOOQIC 


HODODON  V«  BUBXiEIOH.'  129 

And  the  snpreme  coart  of  Maine,  in  Tclman  v.  Hobbs,  68 
Maine,  816,  say:  "It  is  claimed  that  the  land  in  dispute  was 
forfeited  to  the  state  for  non-payment  of  taxes,  and  then  sold 
by  the  state  to  the  demandant.  The  proceedings  creating  such 
a  forfeiture  and  sale  are  to  be  strictly  construed." 

In  that  case  the  tax  title  was  defeated  because  it  did  not 
appear  that  the  treasurer  compUed  with  the  law  regulating 
the  publication  of  the  list  of  lands  to  be  sold. 

This  decision  fully  sustains  the  conclusions  at  which  the 
court  has  arrived  in  the  present  case.  By  chapter  6  of  Revised 
Statutes,  which  were  in  force  when  the  proceedings  in  that 
case  took  place,  the  land  became  forfeited  to  the  state  if  the 
taxes  were  not  paid  within  two  years  of  the  assessment,  and 
when  forfeited  the  treasurer  was  required  to  sell  the  same, 
after  giving  the  notices  prescribed.  Chapter  172  of  act  of 
1852  is  found  to  be  substantially  re-enacted  by  sectibn  58,  c. 
6,  Bev.  St.  By  this  decision  an  owner  of  land,  after'  the 
alleged  forfeiture  was  incurred,  and  the  land  sold  by  the 
treasurer,  was  declared  as  still  having  an  interest  in  the 
estate;  that  he  could  stand  upon  and  claim  the  property, 
unless  the  purchaser  proved  a  full  compliance  with  the  tax 
acts,  and  there  was  nothing  in  the  act  of  1852,  or  sectioh  58, 
of  c.  6,  which  debarred  him  from  relying  on  his  former  title. 

On  page  23  of  the  argument  for  the  demandant  it  is 
admitted  that  he  must,  in  an  action  like  the  present,  rely  on 
his  own  title,  and  in  the  opinion  of  the  court  it  is  fatally 
defective  in  many  respects. 

Judgment  for  tenants  for  all  the  lots  not  disclaimed  by 
ihera^  with  costs. 

v.4,no.2 — ^0 
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Anderson,  Beceiver,  etc.,  t;.  The  Philadelphia  Wabbhousi 

Company.* 

{OWcuit  Court,  E.  Z>.  Pennsylvania^    October  26, 1880.) 

1.  National  Bakk  —  Insolvency  —  Liability  of  Bhare-Holdeb  — 
Pledgee  of  Stock  —  Transfer  to  President  of  Corporation, 
Pledgee. — A.  borrowed  money  from  a  warehouse  company  upon  oer- 
tam  stocks  as  collateral,  and  it  being  suggested  that  the  stocks  ought 
not  to  remain  in  the  name  of  A.  transferred  them  to  the  president  of 
the  warehouse  company.  Subsequently  A. ,  desiring  an  additional  loan, 
sent  some  national  bank  stock  as  collateral  transferred  to  the  president 
of  the  warehouse  company.  The  directors  of  the  warehouse  company 
objected  to  this  transfer  on  the  ground  that  the  company  might  be- 
come liable  as  share-holders,  and,  at  their  request,  the  president 
transferred  the  stock  to  an  irresponsible  person  in  the  employ  of  the 
warehouse  company.  The  bank  became  insolvent.  EM,  that  the 
warehouse  company  were  not  liable  as  share-holders  unless  they  had 
authorized  or  ratified  the  transfer  to  their  president  as  a  transfer  to 
them.  Hdd^  fw^ther,  that  whether  they  had  so  authorized  or  ratified 
the  transfer  was  a  question  of  fact  for  the  Jury. 

Motions  for  new  trial,  and  for  judgment,  non  obstante  vere- 
dicto. 

Tltis  was  an  action  of  assumpsit  brought  by  the  receiver 
of  the  First  National  Bank  of  Allentown  against  the  Phila- 
delphia Warehouse  Company  to  recover  an  assessment  of  $20, 
a  share  upon  450  shares  of  the  stock  of  said  bank,  of  which, 
it  was  alleged,  defendant  was  the  holder.  The  evidence 
disclosed  the  following  facts:  In  November,  1871,  W.  H. 
Blumer  &  Co.  desired  to  borrow  money  from  the  Philadel- 
phia Warehouse  Company  upon  a  deposit  of  stocks  as  col- 
lateral. One  of  the  firm  was  introduced  by  a  director  of  the 
warehouse  company  to  T.  Charlton  Henry,  its  president,  and 
a  loan  was  negotiated  upon  the  security  of  certain  gas 
stocks.  The  director  suggested  that  the  stocks  should  be  put 
in  some  other  name  than  that  of  W.  H.  Blumer  &  Co.,  and 
proposed  that  they  be  put  in  the  name  of  the  president  of 
the  warehouse  company,  which  was  accordingly  done.  About 
a  month  later,  desiring  to  effect  an  additional  loan,  W.  H. 

•Reported  by  Frank  P.  Prichard,  Esq.,  of  the  Philadelphia  bar. 
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Blamer  &  Go.  sent  to  the  warehouse  company  a  certifi- 
cate for  450  shares  of  stock  in  the  First  National  Bank  of 
Allentown,  dated  December  27, 1871,  in  favor  of  "T.  Charlton 
Henry,  Pres."  This  certificate  was  received  about  December 
29,  1871,  On  January  2,  1872,  ihe  directors  of  the  ware- 
house company  met,  and  the  president  brought  before  them 
this  loan  and  certificate.  The  board  objected  to  the  stock 
being  held  in  the  name  of  the  president,  because  it  might 
render  the  company  liable  as  share-holders.  On  January 
3,  1872,  the  secretary  wrote  to  W.  H.  Blumer  &  Co.  ad- 
vising them  that  their  draft  for  $10,000  had  that  morning 
been  paid,  and  inclosing  the  certificate  ior  the  bank  stock, 
with  directions  to  have  it  transferred  to  the  name  of  Dennis 
McGloskey.  On  January  6,  1872,  in  explanation  ^of  this 
letter,  the  president  wrote  to  W.  H.  Blumer  &  Co.:  "We 
have  no  need  to  borrow  any  money,  nor  do  we  expect  or 
intend  to  put  this  stock  out  of  our  hands,  but  the  failure  of 
one  or  two  national  banks  lately  led  our  directors  to  consider 
the  clause  in  the  national  bank  act  which  renders  all  stock- 
holders liable  in  case  of  failure  to  pay  up  to  the  receiver  the 
full  amount  of  stock  in  their  name,  and  on  this  account  we 
determined  to  have  the  certificates  of  national  <  bank  stock  put 
in  the  name  of  Dennis  McGloskey,  who  is  a  boy  in  our  office, 
taking  his  power  of  attorney  to  transfer  the  same."  The 
transfer  to  McGloskey  was  executed  on  the  back  of  the  certifi- 
cate by  the  president  of  the  warehouse  company,  and  the 
seal  of  the  company  attached.  Sometime  afterwards  Mc- 
Gloskey left  the  employ  of  the  warehouse  company,  and  by 
their  direction  the  stock  was  transferred  to  Francis  Ferris, 
who  was  a  clerk  in  their  employ,  and  at  the  time  of  the 
transfer  a  minor.  The  warehouse  company  continued  the 
loans  to  W.  H.  Blumer  &  Co.,  and  to  hold  these  shares 
as  collateral,  until  1878,  when  the  comptroller  of  the  cur- 
rency, finding  the  bank  insolvent,  appointed  a  receiver,  and 
ordered  an  assessment  of  $20  per  share.  Neither  the  ware- 
house company,  McGloskey,  nor  Ferris  ever  voted  on  the  stock 
or  received  any  dividends,  but  the  dividends  ^ere  receipted 
for  either  by  W.  H.  Blumer  &  Co.,  or  by  William  Kern,  one 
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of  the  partners,  in  whose  name  the  stock  had  been  regis- 
tered previous  to  the  transfer  to  Mr.  Henry.  The  plaintiff 
requested  the  court  to  charge  the  jury  as  follows :  ''If  the  jury 
find  that  the  corporation  defendant  held  the  450  shares  of 
the  capital  stock  of  the  First  National  Bank  of  Allentowh 
as  collateral  security  for  a  loan  to  W.  H.  Blumer  &  Go. 
by  transfer  to  *T.  C.  Henry,  President/  and  then  by  the 
defendant  to  its  irresponsible  employe,  for  the  purpose  of 
avoiding  liabUity  as  stockholders,  the  verdict  must  be  for  the 
plaintiff." 

The  defendant's  first  point  was  as  follows:  1.  That  in 
order  to  recover  in  this  case  the  plaintiff  must  establish  as  a 
fact  that  the  corporation  defendant  became  and  was  the 
holder  of  the  450  shares  of  the  stock  of  "The  First  National 
Bank  of  AUentown,"  and  that  there  is  no  evidence  that  the 
defendant  was  the  holder  of  the  said  shares,  and*the  verdict 
must  be  for  the  defendant. 

The  plaintiff's  point  was  affirmed,  subject  to  the  judgment 
of  the  court  thereafter  on  the  defendant's  first  point,  and 
charged  the  jury  to  find  for  the  plaintiff. 

The  verdict  was  for  the  plaintiff  for  $10,026.  Defendant 
filed  motions  for  a  new  trial  and  foir  judgment  non  obstante 
veredicto  on  the  point  reserved. 

Oeo.  Junkin  and  Richanrd  C.  McMurtrie,  for  the  motion. 

Preston  K.  Erdman  and  Edward  Harvey,  contra. 

BuTLEB,  D.  J.,  (oraUy.)  The  authorities  upon  the  ques- 
tion raised  by  this  case  may  be  divided  into  three  classes : 
First,  where  the  pledgee  of  stock  has  taken  a  transfer  of  the 
stock  directly  to  himself,  and  has  had  such  transfer  registered 
on  the  books  of  the  corporation.  It  has  been  held  that  in 
such  case  the  pledgee  is  liable  for  assessments.  iSeconcI,  where 
the  pledgee  has  sought  to  relieve  himself  by  making  a  trans- 
fer of  the  stock  to  an  irresponsible  third  person.  In  such 
case  he  is  liable.  Third,  where  no  transfer  is  made  to  the 
pledgee,  and  his  name  is  not  registered  as  owner,  but  the 
owner  of  the  stock  puts  it  into  the  hands  of  a  third  person 
to  hold  for  the  benefit  of  the  pledgor  and  pledgee.  In.  such 
case  the  pledgee  has  never  been  held  responsible. 
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When  we  looked  at  this  case,  onr  first  thought  was  that  we 
must  enter  jadgment  for  the  plaintiff,  for  we  were  impressed 
with  the  belief  that  there  was  a  transfer  of  the  stock  to  the 
defendants,  and  that  it  was  actually,  or  virtually,,  registered 
in  the  latter's  name.  But  upon  examining  the  eyidence  we 
were  convinced  that  this  was  a  mistake;  for,  while  it  would 
seem  from  the  record  that  it  was  submitted  to  the  jury 
whether  the  transfer  to  Mr.  Henry  was  with  the  consent  of 
the  defendants,  and  therefore  a  transfer  to  them,  it  really 
never  was  so  submitted.  The  position  taken  by  the  parties 
on  the  trial  was  that  the  question  was  one  of  law. 

The  plaintiff  asked  the  court  to  charge  that  as  matter  of 
law  the  plaintiff  was  entitled  to  recover;  while  the  defend- 
ants  asked  for  a  charge  that  upon  all  the  evidence  they  were 
entitled  to  recover.  It  is  evident  that  there  was  a  question 
of  fact  for  the  jury,  viz.,  whether  the  defendants  consented 
to  become  share-holders,  and  whether  the  transfer  to  their 
president  was  with  the  understanding  that  it  should  be  a 
transfer  to  them,  or  was  subsequently  recognized  by  them  as 
such  a  transfer.  There  was  evidence  on  both  sides  of  this 
question,  and  the  motion  for  a  new  trial  must,  therefore,  be 
granted. 

McKennan,  C.  J.,  {orally,)  There  is  but  one  question  in 
this  case.  We  both  agree  that  the  mere  holding  of  this  stock 
by  the  warehouse  company,  as  pledgee,  would  not  render 
them  liable  to  assessment  under  the  act  of  congress  unless 
there  was  an  agreement  that  the  transfer  to  the  president 
should  be  a  transfer  to  them,  or  unless  they  recognized  such 
transfer  as  a  transfer  to  them.  Tho  only  question  is  whether 
the  company  is  a  registered  share-holder.  The  name  of  Mr. 
Henry  appears  on  the  corporation  books.  Whether  the  ware* 
house  company  is  a  share-holder  depends  upon  the  authority 
given  to  him  by  the  company.  There  was  evidence  on  both 
sides,  and  the  question  is  one  of  fact  for  the  jury. 
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Beading  v.  Texas  &  Pacific  Eailwat  Co.* 

(Oiremi  Qnirt,  B.  D,  Pennsi/lnania,    October  26, 1880.) 

1.  New  Trxait— Verdict  for  Too  Small  an  Amount— When  not  Set 
Abide. — When,  in  the  opinion  of  the  court,  the  verdict  should  have 
been  for  the  defendant,  upon  the  evidence,  they  will  not,  upon  the 
motion  of  plaintiff,  set  aside  a  verdict  in  his  favor  because  its  amount 
was  less  than  the  evidence  showed  him  to  be  entitled  to,  if  entitled 
to  recover  at  all. 

Motion  for  New  Trial. 

This  was  an  action  of  agsumpsit.  The  declaration  set  forth 
an  agreement  by  defendant  to  pay  plaintiffs  $10,000  for 
obtaining  the  consent  of  the  bond  holders  of  the  Shreveport 
&  Texas  Bailway  Company  to  a  scheme  of  reorganization, 
and  averred  performance  by  plaintiff,  and  that  subsequently 
defendants  were  satisfied  with  such  performance,  had  paid 
plaintiff  $4,000  on  account,  and  had  acknowledged  a  balance 
of  $6,000  to  be  due.     Plea,  non-assumpsit. 

Plaintiff  failed  to  prove,  on  the  trial,  performance  of  the 
contract  on  his  part,  but  testified  that  defendants  had  waived 
the  complete  performance,  and  that  they  had  paid  him  $4,000 
on  account,  and  acknowledged  that  a  balance  of  $6,000  was 
due.  This  testimony  was  contradicted  by  defendant's  wit- 
nesses. The  jury  found  a  verdict  in  favor  of  plaintiff  for 
$1,000.     Plaintiff  alone  moved  for  a  new  trial. 

W.  Henry  Smith,  for  plaintiff. 

Oeorge  Biddle,  for  defendants. 

McKbnnan,  C.  J.,  (orally,)  The  plaintiff  here  has  circum- 
scribed his  case  within  very  narrow  limits.  He  has  by  his 
declaration  bound  himself  to  prove  a  promise  between  him- 
self and  the  defendants,  by  which  the  latter  agreed,  in  con- 
sideration of  whatever  he  did  in  performance  of  his  contract, 
to  pay  him  the  balance  he  now  claims.  He  has  been  per- 
mitted to  present  his  case  to  the  jury  in  a  double  aspect 
— First,  that  his  performance  of  his  contract  to  obtain  the 
signature  of  ^hese  parties  to  a  paper  to  provide  for  the  re- 
♦Reported  by  Frank  P.  Prichard,  Esq.,  of  the  Philadelphia  bar. 
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organization  of  this  railroad  was  acceptable  to  the  defend- 
ants, and  that  so  he  was  entitled  to  recover;  and,  secondly^ 
the  ground  that  no  matter  how  he  performed  his  contract 
these  matters  were  subsequently  arranged  between  the  parties, 
and  a  promise  had  been  made  to  pay  the  ascertained  balance 
of  $6,000.  As  to  the  above  grounds  I  was  unable  on  the 
trial  to  see  how  the  jury  could  find  for  the  plaintiff.  As  to 
the  first  ground,  the  plaintiff  was  permitted  to  go  into  that, 
although  under  his  declaration  this  was  perhaps  a  mere  mat- 
ter of  inducement.  He  was  permitted,  however,  to  show,  if 
he  could,  performancid  of  .the  contract.  Now,  it  must  be  ad- 
mitted that  there  was  no  actual  performance  of  the  contract 
proven.  Taking  all  the  evidence,  I  think  the  weight  of  it  was 
against  the  plaintiff,  and  so  presented  it  to  the  jury. 

On  the  second  point,  as  to  the  subsequent  arrangement 
between  the  parties,  the  testimony  of  the  plaintiff  was  not 
direct.  He  did  not  swear  that  there  was  an  actual  ascertain- 
ment of  this  balance.  He  merely  says  he  understood  it  so. 
He  does  not  testify  to  any  unqualified  promise.  Under  these 
.circumstances,  a  verdict  in  favor  of  the  defendants  would 
have  been  satisfactory  to  the  court.  Now,  the  jury  erro- 
neously have  found  a  verdict  for  a  sum  less  than  the  plaintiff 
would  have  been  entitled  to  recover  if  his  case  had  been 
made  out  by  satisfactory  proof.  But  this  is  not  prejudicial 
to  the  plaintiff.  It  does  not  do  him  any  wrong.  He  has  no  . 
right  to  complain.  We  do  not  sit  here  to  correct  formal, 
errors  made  by  the  jury  that  do  not  hnrt  any  one.  The  par- 
ties who  are  injured  by  this  verdict  are  the  defendants,  not 
the  plaintiff.  But  the  defendants  do  not  move  for  a  new ' 
trial.  The  jury  might  have  found  a  verdict  generally  for  the 
defendants,  but  because  the  jury  have  given  the  plaintiff 
what  he  is  not  entitled  to,  it  certainly  does  not  lie  in  the 
mouth  of  the  plaintiff  to  allege  any  wrong,  nor  is  it  the  duty 
of  the  court  to  set  aside  the  verdict. 

Motion  refused. 
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Spindle  v.  Shsbyb  and  others. 

{(HroHU  Oavrt,  N.  D.  mtnats.    — : — ,1880.) 

L.  Tbobt—Childbbh— Creditors.— The  owner  of  property  has  the  right 
to  provide  that  his  estate  may  be  held  in  such  ti  way  that  his  children 
may  receive  the  rents  and  profits  of  it  during  their  lives,  so  as  not  to 
go  to  the  benefit  of  creditors,  if  they  should  be  improvident  or  unfor- 
tunate. 
mchoU  V.  Eattm,  91  U.  8.  716. 

%  Bahb — Same— Same. — ^In  such  case  it  is  not  necessaiy  that  a  will 
should  declare  in  terms  that  the  property  is  to  be  held  free  from  crcd* 
iters,  where  such  intent  is  sufficiently  manifest  from  the  language 
used 

Owynn  Oarrett,  for  complainant. 

Charles  A.  Gregory,  for  defendants. 

Drumhond,  G.  3.  Thomas  T.  Shreve,  of  the  city  of  Louis- 
ville, Kentucky,  daring  his  life-time,  was  the  owner  of  some 
real  estate  situated  in  Chicago,  and  made  his  will,  under 
which  the  question  in  this  case  arises.  At  the  time  of  his 
death  he  left  several  children,  and  for  them  he  made  this 
provision  in  his  will :  "As  soon  after  my  death  as  it  can  be 
conveniently  done,  I  wish  my  executor,  after  first  setting  apart 
a  fund  sufficient  to  pay  the  above-named  special  devises  and 
mcidental  expenses,  to  make  out  a  full  and  complete  list  and 
schedule  of  all  my  estate,  of  every  character  and  description, 
xeal,  personal,  and  mixed,  in  the  state  of  Kentucky  and  else- 
where, and  hand  the  same  to  the  following-named  persons, 
to- wit,  James  W.  Henning,  A.  C.  Badger,  and  A.  Harris,  who, 
or  any  two  of  them,  I  desire  to  proceed  to  value  it  and  divide 
it  into  five  equal  shares,  upon  the  principles  hereinbefore  indi- 
cated. One-half  of  each  share  (which  half  I  wish  to  be  income- 
paying  real  estate)  I  desire  to  be  set  apart  and  conveyed  to  a 
trustee,  to  be  held  for  the  use  and  benefit  of  each  child  during 
liis  or  her  life,  and  then  descend  to  his  or  her  heirs,  without 
any  power  or  right  on  the  part  of  said  child  to  encumber  said 
estate,  or  anticipate  the  rents  thereof.  But  said  trustee  shall 
collect  said  rents,  and,  after  paying  taxes,  insurance,  and 
keeping  the  property  in  repair,  pay  the  rent  to  the  child  in 
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person,  quarterly,  or  as  the  same  may  be  collected,  according 
to  the  terms  of  the  lease.  The  other  half  of  each  share  I 
wish  conveyed  to  each  child  in  fee,  to  do  with  as  he  or  she 
may  please." 

One  of  the  children,  Charles  U.  Shreve,  beeame  bankrupt 
after  the  terms  of  this  part  of  the  will  were  complied  with, 
and  after  a  certain  portion  of  the  estate  was  conveyed  to  a 
trustee  for  his  benefit,  in  which  were  the  lots  of  land  situated 
in  Chicago,  so  that  the  trustee,  at  the  time  that  Charles  U. 
Shreve  became  a  bankrupt,  held  these  lots  as  trustee,  under 
this  provision  of  the  will;  and  the  question  made  by  the  bill 
filed  by  the  assignee  is  whether  Charles  U.  Shreve  had  such 
an  interest  in  this  property  that  it  passed  to  the  assignee,  and 
80  could  be  held  for  the  benefit  of  the  creditors,  or  whether  it 
was  an  estate  which  was  to  be  held  for  his  personal  benefit 
for  life,  and  over  which  he  had  no  power  or  control,  and  which 
could  not  go  for  the  benefit  of  his  creditors. 

I  have  come  to  the  conclusion  that  under  the  provisions  of 
this  will  there  was  no  estate  which  passed  to  the  assignee, 
but  th*at  the  property  in  Chicago  is  to  be  held  by  the  trustee 
to  whom  it  was  conveyed  by  the  executor,  for  the  benefit  of 
the  son  during  his  life,  and  that  the  rents  and  profits  of  the 
estate  are  to  be  paid  over  to  him  personally,  and  that  he  has 
no  power  to  transfer  any  interest  which  he  has  in  the  estate 
80  as  to  defeat  the  provisions  made  in  the  will. 

This  will  is  attacked  on  the  ground  that  the  provision  made 
for  the  son  is  contrary  to  public  policy,  and  is,  therefore,  inop- 
erative  and  void.  I  hardly  think  the  authorities  warrant  that 
conclusion,  and,  if  they  do  not,  then  the  only  question  is, 
what  is  the  legal  effect  of  this  provision  in  the  will,  and 
what  was  the  testator's  intention  in  relation  to  the  estate 
which  was  to  be  held  by  the  trustee?  The  authorities  col- 
lected in  the  case  of  Nichols  v.  Eaton,  91 U.  S.  716,  show  that 
it  was  competent  for  the  testator  to  make  such  a  provision  as 
this,  namely:  to  declare  by  his  will  that  his  estate,  or  any 
portion  of  it,  might  be  held  for  a  child's  sole  benefit  dur- 
ing  life,  and  in  such  a;  way  that  it  could  not  be  reached  by 
creditors.    I  think  the  authorities  cited  establish,  and  such 
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•clearly  seems  to  be  the  opinion  of  the  sapreme  court  of  ike 
United  States,  that  the  owner  of  property  has  the  right  to 
provide  that  his  estate  may  be  held  in  such  a  way  that  his 
children  may  receive  the  rents  and  profits  of  it  during  their 
lives,  so  as  to  not  go  to  the  benefit  of  creditors,  if  his  children 
are  improvident  or  unfortunate.  It  seems  clear  to  my  mind 
that  was  the  purpose  of  the  testator  in  this  case.  It  is  true 
that  he  does  not  make  use  of  the  language  employed  in  some 
of  the  wills  which  have  come  under  the  cognizance  and  exam- 
ination of  the  court,  where  they  have  declared  that  the  prop- 
erty is  to  be  held  free  from  creditors;  but  I  think  language 
equally  explicit  has  been  used  in  this  clause  of  the  will  to 
show  that  was  the  intention  of  the  testator.  Looking  at  the 
general  scope  of  the  provisions  that  he  made  in  relation  to 
his  children,  this  is  manifest.  For  instance,  he  provides 
that  certain  portions  of  his  estate  shall  be  conveyed  to  trus- 
tees, so  that  one-half  which  he  intends  for  the  benefit  of  his 
children  shall  be  conveyed  to  them  absolutely,  in  fee,  to  be 
disposed  of  as  they  may  see  fit,  thus  giving  them  the  absolute 
control  over  one-half  of  the  estate  which  he  directed  to  be  held 
and  enjoyed  by  his  children.  As  to  the  other  half,  the  will 
says  that  should  be  held  in  such  a  way  that  his  children, 
during  their  lives,  should  not  have  control  over  it*  The  trus- 
tee is  to  hold  it  for  the  use  and  benefit  of  each  child  during 
his  or  her  life,  and  then  it  was  to  descend  to  his  or  her  heirs, 
without  any  power  during  all  this  time,  or  right  on  the  part 
of  said  child,  to  encumber  the  estate  or  anticipate  the  rents 
thereof. 

The  object  seemed  to  be  to  deprive  the  child  of  any  power 
over  the  estate.  It  was  to  be  held  by  the  trustee.  The  child 
had  no  right  to  encumber  the  estate,  or  even  to  anticipate  the 
rents  accruing  from  it.  And  then,  again,  as  if  to  render  it 
perfectly  clear,  this  additional  clause  is  inserted :  "The  trus- 
tee shall  collect  said  rents,  and,  after  paying  taxes,  insurance, 
and  keeping  the  property  in  repair,  pay  the  rent  to  the  child 
in  person.**  My  opinion  is  that,  under  this  clause  of  the  will, 
and  under  the  deed  of  trust  which  the  trustee  has,  and  by 
which  he  holds  the  property  in  controversy  in  this  case,  he 
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cannot  follow  any  direction  or  order  which  the  child  may  give, 
or  any  instraction  as  to  the  rents  whatever,  but  that  he  is  bound 
to  pay  the  rents  to  the  child  in  person.  The  language  of  the 
will  is,  he  must  *'pay  the  rents  to  the  child  in  person,  quarterly, 
or  as  the  same  may  be  collected."  Now,  if  that  is  the  object 
of  the  will,  and  if  that  is  the  duty  of  the  trustee,  as  it  seems 
to  me  it  cle4irly  is,  then  I  do  not  see  how  any  action  of  the 
child  in  relation  to  the  disposition  of  the  rents  can  defeat  the 
purpose  of  the  testator,  or  can  remove  from  the  trustee  the 
obligation  which  is  devolved  upon  him  by  the  will,  to  pay  the 
rents  to  the  child  in  person.  And  so,  by  the  terms  of  this 
will,  it  was  the  intention  of  the  trustee  to  declare  that,  as  to 
one-half  of  the  provision  he  made  for  each  child,  that  was  to 
be  a  personal  provision,  and  the  rents  and  profits  of  the  estate 
were  to  be  paid  to  the  child  alone.  And  so,  without  going 
into  the  question  as  to  the  effect  of  the  deed  which  the  child 
has  made,  and  which  is  attacked  on  the  ground  that  it  was 
fraudulent,  or  into  the  effect  of  any  directions  or  instructions 
that  he  may  have  given  in  relation  to  the  estate,  I  hold  that 
it  clearly  is  the  duty  of  the  trustee  to  pay  these  rents  to  the 
child  in  person,  and  that  no  interest  in  the  estate  passed  to 
the  assignee.     Hence,  the  bill  must  be  dismissed. 


Ketch  UM  and  another  v.  Black  River  Lumber  Company  and . 

others. 

{Circuit  Court,  TT.  D.  Wisconsin,    ,  1880.) 

1.  Removal— CoNTRovEHSY— Stipulation  — Issue  — EquiTABLB  Suit— 
Legal  Claim— Rkfekence— Trial. 

In  Equity.     Suit  to  set  aside  and  cancel  a  mortgage. 
Motion  to  remove  cause. 
•     M.  P.  Wing,  G.  C.  Prentiss  and  G.  W.  Cats,  for  plaintiffs. 

Cameron,  Losey  d  Bimn,  for  defendants. 

BuKN,  D.  J.     This  action  was  begun  in  the  circuit  court  of 
La  Crosse  county,  Wisconsin,  April  8,  1880.     Th^  plaintiffs 
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are  citizens  of  Wisconsin.  The  Black  Biver  Lumber  Company 
is  a  corporation  created  under  the  laws  of  Wisconsin.  The 
defendants  are  citizens  of  Iowa.  The  action  is  in  equity,  and 
brought  by  the  plaintiffs,  who  are  corporators  and  stockhold- 
ers in  the  Black  Biver  Lumber  Company,  against  said  com- 
pany  -and  against  the  other  defendants,  who,  except  the  Bank 
of  Fort  Madison,  are  also  stockholders  in  said  company,  for 
the  purpose  of  setting  aside  and  cancelling  a  certain  chattel 
mortgage  given  and  executed  by  the  lumber  company  on  March 
29,  1880,  and  recorded  in  the  proper  office  on  April  1,  1880, 
to  the  defendant  the  Bank  of  Fort  Madison,  upon  a  large 
quantity  of  logs,  being  all  the  logs  cut  by  said  company  dur- 
ing the  winter  of  1879  and  1880,  to  secure  the  sum  of  $65,- 
000  of  cash  advanced,  claimed  to  be  made  by  said  bank  to 
the  company  to  carry  on  its  business,  and  also  to  enjoin  the 
defendants  from  taking  possession  of  the  logs,  and  for  the 
appointment  of  a  receiver  to  take  charge  of  all  the  logs,  lum- 
ber, and  property  of  the  company,  of  whatever  nature,  and 
manage  and  control  and  seU  and  dispose  of  the  same  for 
the  interest  of  all  concerned.  An  injunction  as  prayed  for 
was  issued  at  the  commencement  of  the  suit.  On  April  17th 
following  the  parties,  by  their  attorneys,  entered  into  a  stip- 
ulation by  which  it  was  agreed  that  William  E.  Sill  should 
be  appointed  by  the  court  as  receiver  in  the  case,  with  all 
the  usual  powers  of  receiver,  and  in  addition  the  power  to 
manage  and  control  the  property,  and  sell  and  dispose  of  the 
same  in  the  usual  course  of  trade^  for  cash  or  on  credit,  and 
apply  the  proceeds  to  the  payment  of  the  company's  debts  in 
such  order  of  preference  as  in  the  opinion  of  the  receiver 
should  be  just,  and  as  the  court  might  direct;  also,  that  as 
soon  as  such  receiver  should  be  appointed  and  his  bonds  ap- 
piroved  that  the  mortgage  to  the  defendant  bank  should  be 
cancelled,  but  that  all  sums  of  money  advanced  by  the  bank, 
whether  before  or  after  the  execution  of  the  mortgage  used  in 
caring  for  and  preserving  the  property,  or  in  payment  of  the 
debts  of  the  company,  should  be  a  charge  against  the  com- 
pany. The  receiver  was  appointed  on  the  same  day,  and 
took  charge  of  the  concerns  of  the  company.     It  was  after- 
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wards  stipulated  by  the  parties  and  ordered  by  the  court  that 
the  receiver  be  authorized  and  directed  to  investigate  the 
amount,  validity,  and  bonajides  of  any  and  all  claims  against 
the  company.  On  July  14th  the  Bank  of  Fort  Madison,  by 
its  attorney,  filed  a  petition  setting  forth  the  indebtedness  to 
it  and  to  others  of  the  company,  and  the  giving  of  the  chattel 
mortgage  as  a  necessity  to  raise  money  to  carry  on  the  busi- 
nesB  and  pay  the  debts;  that  the  company  was  out  of  funds 
and  wholly  unable  to  meet  its  obligations,  or  to  pay  the  claims 
which  were  liens  on  the  logs;  that  the  laborers  who  put 
in  the  logs  and  the  persons  who  furnished  supplies  were 
pressing  their  claims;  that  the  company  was  insolvent  and 
had  stopped  payments;  that  the  property  of  the  company 
consisted  of  pine  logs  in  Black  river  which  were  running 
down  that  river  in  the  spring;  that  the  company  could  not 
raise  money  to  employ  men  necessary  to  care  for  the  logs,  and 
that  the  property  was  in  danger  of  being  scattered  and  de- 
stroyed; that  after  the  mortgage  was  given  the  said  defendant 
took  possession  of  the  logs  and  run  them  down  the  river,  hir- 
ing and  paying  men,  and  furnishing  supplies  for  the  purpose, 
thus  preserving  the  property  for  the  receiver  of  the  company 
and  the  creditors,  and  in  so  doing  advancing  $24,584.16, 
which  the  bank  asks  shall  be  adjudged  a  just  claim  against 
the  company  and  paid  as  a  preferred  claim. 

On  July  16th,  by  order  of  the  court,  the  matters  charged  in 
the  petition  were  referred  to  Thomas  A.  Dyson  to  take  testi- 
mony and  report  the  same  to  the  court.  Afterwards,  ou 
August  6th,  the  order  of  reference  was  modified  so  as  to  re- 
strict  it  to  the  taking  of  such  evidence  as  might  be  offered, 
leaving  it  to  the  parties  to  take  the  depositions  of  witnesses 
to  be  used  upon  the  hearing  in  the  usual  way.  On  Septem- 
ber 6th  the  defendant  the  Bank  of  Fort  Madison  filed  an 
answer  to  the  complaint,  among  other  things  setting  up  the 
claim  covered  by  its  previous  petition,  and  demanding  that  it 
be  adjudged  to  be  a  preferred  claim,  and  also  a  petition  pray- 
ing a  removal  of  the  case  to  this  court* 

The  defendant's  counsel  now  move  to  have  the  cause  dock- 
eted in  this  court,  which  motion  is  resisted  by  the  plaintiffs 
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upon  several  grounds :  First,  that  the  stipulation  by  which 
a  receiver  was  appointed  and  the  chattel  mortgage  cancelled 
put  an  end  to  the  controversy;  second,  that  the  claim  of  the 
defendant  bank,  set  up  in  its  petition  and  answer^  is  a  legal 
counter  claim^  and  not  triable  in  an  equity  case;  third,  that 
there  has  been  no  issue  joined  on  the  defendant's  answer  or 
petition,  and  therefore  there  is  no  controversy;  fowrth,  that 
the  defendant,  by  stipulating  to  have  the  petition  referred  to 
take  testimony,  and  by  appearing  before  the  referee  and  taking 
testimony,  has  waived  its  right  of  removal. 
I  think  neither  of  these  objections  good. 

1.  The  stipulation  did  not  put  an  end  to  the  controversy. 
It  but  changes  its  form  and  scope  in  a  degree.  The  suit  and 
much  of  the  controversy  still  remains.  The  mortgage  itself 
is  not  in  issue,  but  the  settlement  of  the  affairs  of  the  lumber 
company,  under  a  receivership,  as  well  as  the  just  grounds, 
validity,  amount,  and  preference  of  the  claim  of  the  bank 
over  the  creditors,  are  still  unsettled,  and  on  controversies  still 
pending,  if  not  fully  at  issue. 

2.  That  these  controversies  are  not  as  fully  at  issue  as  they 
might  be  by  the  filing  of  a  reply,  is  no  objection  to  a  removal. 
If  no  reply  should  ever  be  filed  it  would  still  be  incumbent  on 
the  defendant  to  establish,  by  proof,  the  just  amount  and 
grounds  of  its  claim,  and  to  satisfy  the  conscience  of  the 
court  in  regard  to  its  alleged  right  of  preference.  It  is  not 
like  a  mere  default  when  there  is  no  judicial  function  to  be 
performed. 

8.  The  objection  that  the  claim  of  defendant  is  a  legal  claim 
and  cannot  be  tried  in  this  suit  is  untenable.  Considered  as 
a  legal  claim,  it  is  still  a  proper  matter  of  controversy  in  a 
suit  where  one  of  the  express  objects  is  to  close  up  the 
present  affairs  of  the  company,  so  far  as  the  sale  of  the  prop- 
erty and  payment  of  the  debts  are  concerned. 

The  court  might,  in  such  a  case,  order  the  issue  to  be  tried 
by  a  jury,  upon  the  law  side  of  the  court,  but  the  fact  of  its 
being  a  legal,  as  distinguished  from  an  equitable,  claim,  has 
no  bearing  upon  the  question  of  the  right  of  removal.  But 
I  think  in  a  suit  in  chancery,  like  this,  the  claim  which  the 
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bank  makes  is  an  equitable  claim,  and  properly  set  up  and 
made  in  the  manner  it  is.  Whether  it  is  well  founded  or  not 
is  one  of  the  controversies  in  the  case,  and  which  properly 
exists  between  the  Bank  of  Fort  Madison  and  the  Black 
River  Lumber  Company,  and  which  can  be  wholly  settled  and 
determined,  as  between  them,  within  the  meaning  of  the 
second  subdivision  of  section  2  of  the  removal  act  of  1875 ; 
as  it  is  well  settled  that  the  position  of  the  parties  on  the 
record,  as  to  being  plaintiff  or  defendant,  is  not  material, 
provided  there  is  such  a  controversy. 

The  lumber  company  as  well  as  the  bank  are  named  in  the 
complaint  as  defendants.  But  this  controversy  is  substan- 
tially between  the  bank  as  plaintiff,  and  the  lumber  company 
as  defendant,  and  may  be  determined  wholly  as  between  them 
without  the  presence  of  the  other  parties,  though,  as  stock- 
holders, they  would  have  an  indirect  interest.  That  interest 
is  legally  and  fully  represented  by  the  corporation. 

4.  The  reference  of  the  petition  to  take  testimony  was  not 
a  trial  of  the  case  in  any  sense,  so  as  to  preclude  a  removal. 
Other  evidence  was  to  be  taken  upon  deposition,  and  the  final 
hearing  was  to  be  before  the  court.  The  petition  for  removal 
was  made  in  proper  time,  and  makes  a  clear  case  on  its  face 
for  a  removal,  and  there  is  nothing  in  the  record  to  contra- 
dict the  facts  there  set  forth,  and  if  the  plaintiff  wishes  to  put 
them  in  issue  he  can  only  do  it  by  plea  iii  abatement  to  the 
jurisdiction,  in  this  court. 

The  case  will  be  docketed  in  this  court. 


Candbb  &  Co.  V.  The  Citizens*  Insubanob  Co, 

{Circuit  Court,  D.  Connecticut,    ,  18S0.) 

L  Insurance— Policy— Oral  Prouise— Custom— EvmsNCB. 

Motion  for  a  new  trial. 

Shipman,  D.  J.     This  is  a  motion  for  a  new  trial  of  an 
action  at  law  upon  an  insurance  policy.     The  case  was  tried 
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to  the  jury  and  a  verdict  was  directed  for  the  plaintiff.  As 
the  questions  which  are  actually  presented  in  the  bill  of  ex- 
ceptions are  neither  novel  nor  intricate,  it  is  not  necessary, 
in  my  judgment,  to  consider  them  at  length.  The  questions 
are  fourfold. 

1.  Was  evidence  admissible  to  show  an  oral  promise  or 
agreement,  alleged  to  have  been  made  by.  the  plaintiff  prior 
to  the  issuing  of  the  policy  and  not  inserted  therein,  that 
upon  the  future  happening  of  a  certain  event  the  policy  should 
become  void?  The  policy  was  issued  in  accordance  with  the 
permission  and  authority  conferred  by  the  defendant.  There 
was  no  mistake  in  its  terms,  which  were  clear  and  definite* 
The  defendant  did  not  intend  to  insert  the  oral  condition  in 
the  policy.  The  policy  did  contain  numerous  express  condi- 
tions, upon  the  happening  of  which  it  should  become  void. 
The  decision  in  Imwrcmce  Company  v.  Mowry,  96  U.  S.  544, 
is  decisive  upon  the  point. 

2.  Was  evidence  admissible  of  an  alleged  custom  of  insur? 
ance  companies,  alleged  to  have  been  known  to  the  agent  of 
the  plaintiff,  that  upon  the  happining  of  a  future  event  the 
poUcy  should  become  void,  which  condition  was  not  inserted 
among  the  numerous,  detailed,  and  clearly-expressed  condi- 
tions subsequent  to  the  policy.  This  unexpressed  condition 
was,  in  my  opinion,  inconsistent  with  the  written  terms  of  the 
contract,  and  was  excluded-  therefrom  by  necessary  implica- 
tion, for  the  policy  apparently  fully  expresses  the  terms  upon 
which  it  was  issued,  and  the  conditions  upon  which  it  was  to 
become  void.  It  is  not  admissible  to  add  to  the  carefully- 
drawn  and  accurately-defined  provisions  of  an  express  con- 
tract, like  an  insurance  policy,  a  new  stipulation  contained  in 
an  unexpressed  custom.  Partridge  v.  Ins.  Co,  15  Wall.  673 ; 
Oelricks  v.  Ford,  23  How.  49. 

3.  Should  the  question  of  termination  by  mutual  consent 
have  been  submited  to  the  jury  ?  It  is  not  necessary  to  con- 
sider whether  this  defence  was  set  up  in  the  notice,  for  the 
evidence  of  termination  by  consent  was  so  scanty  that  there 
was  no  real  question  to  submit.  Pleasants  v.  Fant,  22  Wall. 
116;  Commx99ioners  v.  Clark^  94  U.  S.  278. 
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4.  Nothing  need  be  said  in  regard  to  cancellation^  because, 
upon  the  defendant's  testimony,  the  policy  neyer  was  can- 
celled, even  under  the  usages  of  insurance  companies  and 
agents  in  the  city  of  New  Tork, 

The  motion  for  a  new  trial  is  denied,  and  stay  of  execution 
is  removed. 


W«ST,  Bradi^sy  &  Cary  Manuf'g  Co.  v.  Ansonia  Brass  & 

Copper  Co. 

(CIroiill  Court,  D.  Connecticut.    ^  1880.) 

1.  OONISACT— WABftiLIITT    OF    QUALITT. 

Assumpsit. 

ClKirles  B.  IngersoU,  lor  plaintiff. 

Wooster  dk  Torrance,  for  defendant. 

Shipman,  D.  J.  This  is  an  action  of  general  assumpsit  which 
was  tried  by  the  court,  the  parties  having  by  agreement 
waived  a  trial  by  jury.  The  plaintiff's  account,  upon  which 
the  suit  was  brought,  is  for  clock  springs  of  various  kinds  which 
were  furnished  by  the  plaintiff  to  the  defendant  between  July 
8, 1875,  and  February  23, 1876,  upon  the  defendant's  orders. 
The  principal  of  the  account  was  $1,652.  It  is  not  denied 
by  the  defendant  that  it  received  the  goods  which  were  thus 
furnished,  and  that  they  have  not  been  paid  for.  The  defence 
is  the  recoupment  of  damages  resulting  from  the  breach  of 
the  plaintiff's  warranty  of  the  quality  of  the  clock  spring 
which  it  sold  to  the  defendant 

In  the  summer  of  1874  the  plaintiff,  through  Mr.  Alanson 
Cary,  its  authorized  agent,  solicited  from  the  defendant  orders 
for  clock  springs.  The  defendant  was  largely  engaged  in  the 
inanufacture  of  clocks.  The  plaintiff  was  an  extensive  steel- 
spring  manufacturer,  and  had  just  commenced  to  make  pol- 
ished clock  springs.  The  defendant  had  been  buying  its 
springs  from  Edward  E.  Dunbar,  of  BristoL  The  Dunbar 
spring  was  of  excellent  quality  and  had  a  good  reputation.  Mr. 
Carey,  before  any  orders  were  given>  showed  the  defendant 
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his  samples  of  springs  and  received  specimens  of  the  Dunbar 
spring,  and  had  two  interviews  with  the  defendant's  superin- 
tendent and  the  foreman  of  the  movement  department  at 
Ansonia,  and  one  interview  with  the  superintendent  and  the 
New  York  agent  at  New  York.  At  Ansonia,  Mr.  Gary  said 
that  he  (meaning  the  plaintiff)  would  guaranty  his  springs 
to  be  equal  to  the  Dunbar  spring,  and  that  they  would  run 
more  evenly  than,  those  which  the  defendant  was  using.  It 
was  understood  that  plaintiff's  springs  would  be  but  seven 
and  a  half  feet  in  length,  while  the  Dunbar  spring  was  nine 
feet  long.  The  representation  and  the  guaranty  of  Gary 
were  that  his  seven-and-a-half-foot  spring  would  be  equal  in 
efficiency  to  the  nine-foot  spring  of  Dunbar.  The  eight-day 
spring  of  Dunbar  ran  with  uniformity  at  least  eight  days. 
This  guaranty  was  given  as  an  inducement  to  the  defendant 
to  become  the  plaintiff's  customer.  The  additional  induce- 
ments were  a  lower  price  than  that  of  the  Dunbar  spring  and 
an  exchange  trade. 

While  these  negotiations  were  going  on,  and  before  any 
'  orders  had  been  given  to  the  defendant,  Mr.  Gary  sent  defend- 
ant, on  September  24, 1874,  one  of  the  plaintiff's  clock  springs, 
and  wrote  the  defendant,  among  other  things,  as  follows :  "One 
thing  we  can  guaranty,  that  they  [the  springs]  will  run  more 
uniform  than  anything  you  have  ever  used,  and  will,  also, 
guaranty  them  equal  to  any  French  spring  made." 

Samples  were  sent  by  the  plaintiff  and  tested  to  a  certain 
extent.  These  negotiations  finally  culminated  in  an  experi- 
mental order  for  500  springs,  about  November  1,  1874, 
which  were  sent  November  12,  1874,  and  the  defendant 
replied  that  he  would  have  them  thoroughly  tested  and  give 
a  decision.  The  test  was  apparently  satisfactory,  for  orders 
followed  and  continued  to  be  given  until  February  23,  1876^ 
at  which  date  goods  to  the  amount  of  about  $14,450  had 
been  furnished  and  had  been  paid  for,  with  the  exception  of 
the  bill  of  $1,552,  now  in  suit.  During  the  first  part  of  the 
time,  modifications  in  thickness  and  in  minor  particulars 
were  suggested  or  directed  by  the  defendant,  which  sugges- 
tions were  complied  with. 
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The  representations  which  were  made  by  the  plaintiff  were 
not  mere  expressions  of  opinon,  bat  amounted  to  a  warranty 
of  quality ;  and  this  warranty  was  not  intended  to  be  tempo- 
rary, and  to  terminate  with  the  selection  of  particular  sizes 
and  dimensions,  but  it  was  intended  to  be  a  guaranty,  for  a 
reasonable  time  after  the  defendant  bad  given  its  custom, 
that  the  plaintiff's  springs  should  be  equal  in  quality  and' 
efficiency  to  the  Dunbar  springs  of  nine  feet  in  length,  which 
were  used  for  the  same  respective  purposes.  The  defendant 
did  not  test  its  movements  except  by  starting  them  in  run- 
ning order.  They  were  speedily  put  into  cases,  or  they  were 
boxed  and  sent  to  the  New  Tork  office.  There  the  movements 
were  fitted  and  were  set  running.  The  eight-day  movements 
ran  eight  days  and  no  imperfection  was  apparent.  They 
were  sold  to  wholesale  dealers,  and  by  them  to  retailers. 

After  awhile  complaints  began  to  come  back  to  the  defend- 
ant in  regard  to  these  clocks,  and  it  was  discovered  that  the 
springs  lost  their  elasticity  after  being  wound  a  number  of 
times,  and,  being  seven  and  a  half  or  eight  feet  long,  they  ran 
down  before  the  expiration  of  the  eight  days.  There  was  a 
want  of  permanent  power  in  the  spring,  but  to  what  the  lack 
was  due  the  plaintiff's  witnesses  did  not  know.  This  defect 
existed  only  in  the  eight-day  springs,  and  it  existed  both  in  the 
time  and  strike  springs.  Clocks  were  returned,  orders  were 
countermanded,  and  defendant  subjected  to  annoyance,  loss 
.of  reputation,  and  to  direct  pecuniary  damage.  The  testi- 
mony as  to  the  general  annoyance  to  which  it  was  subjected 
by  reason  of  this  imperfection  was  abundant.  The  evidence 
as  to  items  of  direct  pecuniary  damage  was  not  abundant. 
The  plaintiff's  bill  and  interest  thereon,  to  September  25, 
1879,  was  $1,984.55.  The  immediate  and  direct  pecuniaiy 
damage  to  the  defendant,  resulting  from  the  plaintiff's  breach 
of  warranty  upon  said  eight-day  clock  springs,  was,  with  inter- 
est from  the  dates  of  the  respective  items  of  damage,  at  least 
the  sum  of  $1,984.55,  and  I  do  not  find  affirmatively  that  it 
exceeded  said  sum. 

I  therefore  find  the  issue  for  the  defendant,  and  that 
judgment  should  be  for  the  defendant  to  recover  its  costs. 
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Ondebdonk  9.  Fahnino  and  another. 
(CircuU  Court,  B.  D.  Nmo  York,    ,  1880.) 

1.  iRTRmoEMENT— Pbklimikabt  iKJUKcnoiT.— A  motion  for  a  preliminary 

injunction  will  be  granted  to  restrain  the  manufacture  and  sale  of 
lemon  squeezers  with  a  conical  or  flat  bed,  upon  the  ground  that  they 
infringe  a  patent  for  similar  lemon  squeezers  with  a  convex  bed,  where 
8uch*patent  was  issued  originally  to  the  defendant  and  sold  by  his 
wife,  together  with  the  tools  and  stock,  to  the  plaintiff. 

2.  Same— Novelty— Vkndob  and  YEin>BB— In  such  case,  on  such  mo- 

tion, the  defendant  will  not  be  heard  to  dispute  the  novelty  or  utility 
of  the  invention  described  in  the  patent. 

Foster,  Wentworth  d  Foster,  for  plaintiff. 

E.  H.  Brown  and  E.  M.  Wight,  for  defendants. 

Benedict,  D.  J.  This  case  comes  before  the  conrt  npon  a 
motion  for  a  preliminary  injunction  to  restrain  the  defendant 
from  making  and  selling  certain  forms  of  lemon  squeezers, 
upon  the  ground  that  they  infringe  upon  a  patent  for  an 
improvement  in  lemon  squeezers  issued  to  Josephine  P.  Fan- 
ning and  Isaac  Williatbs,  as  assignees  of  the  defendant  John 
Fanning,  dated  July  15,  1879,  and  numbered  217,519. 

The  plaintiff's  patent  was  originally  issued  upon  the  appli- 
cation of  the  defendant  and  his  oath  that  he  believed  himself 
to  be  the  original  and  first  inventor  of  the  improvement 
described  in  the  patent  issued  in  accordance  with  such  appli- 
cation. Subsequently  Josephine  P.  Fanning  assigned  her- 
one-half  interest  in  the  patent  to  the  plaintiff.  Thereafter 
Isaac  Williams  assigned  to  the  plaintiff  the  undivided  third 
part  of  his  interest  in  the  patent.  Williams,  having  refused 
to  join  as  complainant  in  the  bill,  has  been  made  a  defend- 
ant ;  but  John  Fanning  alone  is  charged  with  having  infringed 
the  patent. 

There  is  no  controversy  in  regard  to  the  description  of  the 
machines  which  the  defendant  John  Fanning  is  making.  They 
are  in  two  forms,  each  form  precisely  similar  to  the  machine 
described  in  the  plaintiff's  patent,  with  the  single  exception 
that  the  perforated  bed,  on  which  the  lemon  is  placed  when 
subjected  to  the  action  of  the  pressor,  is  in  one  case  slightlj 
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conical  in  form,  and  in  the  other  flat,  while  in  the  plaintiff's 
.machine  this  bed  is  slightly  convex.  Upon  a  motion  like  the 
present,  when  the  defendant  is  the  original  inventor  of  the 
plaintiff's  machine,  upon  whose  application  the  patent  was 
issaed,  and  where  the  patent  was  sold  to  the  plaintiff  under 
the  circumstances  stated  in  the  moving  papers,  no  injustice 
will  be  done  by  refusing  to  permit  the  defendant  to  be  heard 
to  dispute  the  novelty  or  utility  of  the  invention  described  in 
the  patent.  The  only  question  that  I  feel  bound  to  consider 
upon  this  motion  is  whether  the  machines  being  made  by  the 
defendant  constitute  an  infringement  of  the  plaintiff's  patent 
upon  which  the  plaintiff  sues.  The  contention  on  the  part 
of  the  plaintiff  is  that  these  machines  do  infringe  upon  the 
third  and  fourth  claims  of  that  patent.  These  two  claims  of 
the  plaintiff's  patent  are  for  a  combination  of  certain  old 
elements  in  such  a  way  as  to  produce  certain  results.  As 
before  stated,  the  defendants'  machines  present  the  same 
elements,  combined  in  the  same  way,  as  in  the  plaintiff's 
machine,  save  only  that  in  the  defendants'  machine  the  form 
of  the  bed  is  different.  In  regard  to  the  machines  made  by 
the  defendant,  wherein  the  bed  is  slightly  conical,  it  has  been 
but  faintly  denied  that  the  action  of  the  machine  is  sub- 
stantially similar  to  plaintiff's  machine.  It  is  manifest  that 
it  produces  the  sanie  result  in  the  same  way.  The  conical 
bed  in  the  defendants'  combination  is  the  equivalent  of  the 
convex  bed  in  the  plaintiff's  combination.  No  invention  was 
required  to  substitute  a  conical  bed  for  a  convex  bed,  nor  was 
any  different  result  attained  thereby.  This  form  of  machine, 
therefore,  is  an  infringement  upon  the  plaintiff's  patent,  and 
as  to  this  form  the  plaintiff  is  entitled  to  an  injunction.  In 
regard  to  the  other  form  of  machine  made  by  the  defendant, 
where  the  perforated  bed  is  flat  instead  of  convex,  as  in  the 
plaintiff's  machine,  the  identity  is  not  so  obvious  as  in  the 
case  of  the  conical  bed,  but  I  incline  to  the  opinion  that  this 
form  is  also  an  infringement  upon  the  plaintiff's  patent. 
The  effect  of  the  convex  form  of  perforated  bed  in  the  plain- 
tiff's machine  is  to  spread  the  lemon  when  subjected  to  the 
action  of  the  presser;  and  there  is  evidence  in  the  moving 
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papers  that  a  lemon  placed  upon  a  flat  b^d  of  the  defendant's 
machine,  when  subjected  to  the  operation  of  the  presser,  will 
be  spread  out  in  the  same  manner  as  in  the  machine  when 
the  bed  is  convex.  If  this  be  the  fact,  all  the  other  points  of 
the  machine  being  the  same,  it  is  not  seen  how  it  can  be  suc- 
cessfully contended  that  making  the  bed  flat  instead  of  slightly 
convex,  as  in  the  plaintiff's  machine,  changes  the  combina- 
tion or  avoids  the  plaintiff's  patent.  But  it  is  said  if  a  flat 
bed  be  held  to  be  the  equivalent  of  a  conical  bed,  the  plain- 
tiff's patent  is  void  for  want  of  novelty ;  and  several  patents 
have  been  put  in  evidence  which  it  is  supposed  anticipate 
the  plaintiff's  patent,  unless  it  be  confined  to  the  convex  bed. 
I  do  not,  however,  discover  in  any  one  of  these  prior  patents 
the  combination  described  in  the  third  and  fourth  claims  of 
the  plaintiff's  patent,  considering  these  claims  to  cover  a 
combination  having  any  form  of  perforated  bed  that  will 
spread  the  lemon  when  -subjected  to  the  action  of  the  presser. 
But  if  there  be  a  doubt  here,  the  plaintiff  is  entitled  to  the 
benefit  of  it  upon  the  motion.  Under  the  circumstances  of 
this  case,  equity  requires  that  the  defendant,  upon  whose 
application  the  plaintiff's  patent  was  granted,  and  whose 
wife  sold  the  patent,  together  with  tools  and  stock,  to  the 
plaintiff,  and  who  is  wholly  insolvent,  should  not  be  permitted 
to  make  machines  so  nearly  similar  to  that  described  in  the 
plaintiff's  patent,  and,  by  disposing  of  them  at  a  lower  price, 
destroy  the  value  of  the  property  bought  of  his  wife,  until 
his  right  to  do  so  has  been  established  by  final  decree,  and 
this  the  more  when,  as  here,  the  defendant  is  the  only  person 
who  disputes  the  plaintiff's  claim  to  the  exclusive  right  to 
make  such  machines. 

The  motion  for  injunction  is  therefore  granted. 
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I 

Howes  and  others  9.  MoNeal. 

{Circuit  Court,  N.  D.  New  Tork,    ,  1880.) 

I.  Patekt— EviDENCB— File  WRAPFERS.^File  wrappers  are  not  compe- 
tent as  evidence,  in  a  suit  on  a  patent,  to  show  the  reduction  to  prac- 
tice and  use  of  inventions  claimed  to  be  prior,  so  as  to  Invalidate  such 
patent. 

C.  E.  Spragus,  for  plaintiffs. 

W.  S.  Farwell,  for  defendant. 

Blatchfobd,  G.  J.  In  this  case  a  motion  is  made  by  the 
deiendant  that  copies  of  three  file  wrappers,  contents,  and 
drawings^  in  the  matter  of  three  several  letters  patent,  may  be 
made  a  part  of  defendant's  exhibits  and  proofs,  with  the  same 
effect  as  if  they  had  been  pnt  in  evidence  when  said  three 
letters  patent  were  put  in  evidence,  or  that  the  suit  be  referred 
back  to  the  examiner,  with  leave  to  the  defendant  to  intro- 
duce such  evidence,  or  that  it  be  referred  back  for  both  par- 
ties to  introduce  further  proofs;  and  that  the  interlocutory 
decree  made  herein  be  so  far  opened  as  that  the  defendant 
have  leave  to  reargue  the  case,  after  such  new  evidence  shall 
have  been  received,  with  the  same  effect  as  though  the  same 
had  never  been  argued. 

The  object  of  introducing  in  evidence  such  file  wrappers 
is  stated  to  be  to  show  that  the  inventions  described  in  the 
several  patents  were  made  at  dates  as  early  as  the  oaths  to 
the  specifications.  That  is  not  the  proper  way  to  show  the 
reduction  to  practice  and  use  of  the  inventions  claimed  to  be 
prior,  so  as  to  invalidate  the  plaintiffs'  patent.  That  must  be 
shown  by  direct  evidence  of  the  construction  and  use  of  the 
machines.  Nothing  from  the  patent-office  can  be  admitted 
in  evidence  of  earlier  dates  than  the  patents.  All  such  evi- 
dence would  be  hearsay  and  secondary.  A  patent  is  allowed, 
by  statute,  to  speak  as  a  public  grant;  but  the  preliminary 
papers  are  merely  the  declarations  of  third  persons  not  par- 
ties to  this  suit,  or  connected  with  them  in  interest  or  title. 
The  evidence  is  not  competent. 
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It  may  be  added  that  if  the  three  file  wrappers  were  com* 
petent  as  evidence,  no  sufficient  legal  excuse  is  i^iown  for  not 
having  sooner  applied  for  leave  to  introduce  them. 

The  motion  is  denied  in  all  its  branches. 


GboweiiL,  Master  of  Steam-Ship  Bomah  v.  The  Bohoonbr 
Theresa  Wolf.* 

{Vislrici  Courts  E,  2>.  PmrnsylrtanioL    October  1, 1880.) 

1.  ADMiRAi/rT-— Cross  Libbi>—A.dmiraltt  Kulb  63— When  Claims  do 
KOT  Arise  from  Bamb  Causb  of  Aotio}^.— Upon  a  libel  in  reiUy  filed 
for  damages  caused  by  a  collision,  a  cross  libel  cannot  be  sustained 
for  salvage  on  account  of  services  rendered  to  the  injured  vessel  after 
the  collision.  Such  a  claim  does  not  arise  out  of  the  cause  of  action 
on  which  the  libel  is  founded,  within  the  meaning  of  the  flftj-third 
admiralty  rule. 

In  Admiralty. 

In  this  case  a  libel  in  rem  had  been  filed  by  the  master  of 
the  schooner  Theresa  Wolf  against  the  steam-ship  Roman,  for 
damages  caused  by  a  collision  off  Great  Egg  harbor,  alleged 
to  have  been  occasioned  by  the  negligence  of  those  in  charge 
of  the  steam-ship.  The  owners  of  the  latter  filed  an  answer 
denying  negligence  on  the  part  of  the  steamer,  and  alleging 
that  the  cause  of  the  accident  was  the  neglect  of  those  in 
charge  of  the  schooner  to  exhibit  a  torch.  Sabsequently, 
the  schooner  not  being  within  the  jurisdiction  of  the  court,  a 
cross  libel  was  filed  by  the  master  of  the  steam-ship,  on  behalf 
of  himself  and  of  the  crew  and  of  the  owners  of  the  steam* 
ship,  alleging  that  when  the  collision  occurred  the  master  and 
crew  of  the  schooner  abandoned  her,  whereupon  the  master 
of  the  steam-ship  sent  men  on  board,  fastened  a  line  to  her, 
and  towed  her  into  New  York  harbor,  for  which  services  he 
claimed  salvage,  and  asked  that  the  original  libellant  might 
be  ordered  to  enter  security  in  the  usual  form  and  amount, 

•Reported  by  Frank  P.  Prichard,  Esq.,  of  the  Philadelphia  bar. 
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or  that  proceedings  on  his  libel  might  be  stayed,  under  ad* 
miralty  rule  68  of  the  United  Btates  supreme  court.* 

To  this  cross  libel  the  original  libellant  filed  inter  alia  the 
following  exception : 

Second.  Because  the  cross  libel  in  this  case  does  not  con- 
tain such  counter  claim  arising  out  of  the  same  cause  of  ac- 
tion for  which  the  original  libel  was  filed,  as  is  contemplated 
by  rule  68  of  the  supreme  court  in  admiralty. 

John  A.  Toomey,  (Henry  B.  Edmunde  with  himi)  for  excep- 
tions. 

H.  O.  Ward,  contra. 

BuTLSB,  D.  J.  The  second  exception  is  well  taken.  The 
claim  set  out  in  the  cross  libel  does  not  grow  or  arise  out  of 
the  cause  of  action  on  which  the  libel  is  founded.  The  case  is 
not,  therefore,  embraced  in  the  fifty-third  admiralty  rule  pre- 
scribed by  the  supreme  court. 

Gross  libel  dismissed. 


Pon  and  others  v.  Teh  Swiss  Lloyd  Ins.  Go. 
(Dittrict  Court,  D.  Oa^fifrnia.    October  18, 1880«) 

L  8BAWOBTHnrB8S--IUPIJBDWABBAirrT--BBBA0B--VB88IBI.nHFItOTn]BD 

wixH  Gbouhd-Taoklb  Rbasokablt  Fit  vob  tbb  WTTOWioni  or  ▲ 
VoTAa:^— Civil  Godb  op  Qaldobhia,  H  2681,  2683. 

Libel  on  Policy  of  Insurance. 

HaU  McAllister,  for  libellants. 

Milton  Andros,  for  respondent. 

HoFra AN,  D.  J.  Section  2681  of  the  Civil  Code  of  Califor- 
nia is  as  follows:  ''In  every  marine  insurance  upon  a  ship,  or 
freight  or  freightage  or  upon  anything  which  is  the  subject  of 

•Kule  63  is  as  foUowB:  **  Whenever  a  cross  libel  is  filed  upon  any 
oounter  claim  arising  out  of  the  same  cause  of  action  for  which  the  origi- 
nal libel  was  filed,  the  respondents  In  the  cross  libel  shall  give  security  In 
the  usual  amount  and  form  to  respond  in  damages,  as  cUdmed  in  said 
•cross  libel,  unless  the  court,  on  cause  shown,  shaU  otherwise  direct ;  and 
all  proceedings  upon  the  original  libel  shaU  be  stayed  untU  such  security 
shall  be  given.** 
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marine  insurance,  a  warranty  is  implied  that  the  ship  is  sea- 
worthy. " 

Section  2683:  "When  the  insurance  is  made  for  a  speci- 
fied length  of  time,  the  implied  warranty  is  not  complied 
with  unless  the  ship  be  seaworthy  at  the  commencement  of 
every  voyage  she  may  undertake  during  that  time." 

The  policy  in  this  case  contains  the  following  clause :  "  Thir- 
teenth. It  is  hereby  further  agreed  by  and  between  the  assured 
and  insurers  that  the  provisions  of  the  Civil  Code  of  Califor- 
nia shall  be  conclusive  and  binding  as  regarding  the  warranty 
of  seaworthiness,  liability  of  insurers  in  case  of  prior,  subse- 
quent, or  simultaneous  insurance,  and  such  other  questions 
as  are  therein  legislated  upon  and  not  otherwise  provided  for 
in  this  policy."  The  provisions  of  the  Code  thus  became 
doubly  obligatory  upon  the  parties.  In  the  great  case  of 
Oibson  V.  Small,  4  House  of  Lords  Cases,  853,  it  was  finally 
settled,  by  the  law  of  England,  that  on  a  time  policy  effected 
on  a  vessel  then  at  sea  there  is  no  implied  condition  that 
the  ship  should  be  seaworthy  on  the  day  when  the  policy 
attached. 

Whether,  in  a  time  policy,  there  is  not  an  implied  warranty 
of  seaworthiness  at  the  commencement  of  the  risk,  so  far  as 
it  is  in  the  owner's  power  to  effect  it,  and  whether,  where 
several  voyages  are  contemplated,  the  owner  is  not  bound  to 
exercise  reasonable  care  and  pains  to  repair  any  damages  the 
vessel  may  have  sustained,  and  to  put  her  in  a  seaworthy 
condition  before  commencing  a  new  voyage,  was  not  decided. 

Even  if  it  be  considered  that  in  such  cases  there  is  no  tech- 
nical warranty  of  seaworthiness,  yet,  if  the  ship  should 
come  into  a  port  in  a  damaged  condition  before  or  after  the 
commencement  of  the  risk,  and  the  owner  or  his  agents  neg- 
lect to  make  reasonable  and  practicable  repairs,  and  the  ves- 
sel be  lost  in  consequence,  it  would  seem  that  policy,  hu- 
manity, and  due  regard  for  the  rights  of  shippers  should 
forbid  a  recovery  by  the  owner  from  the  insurers  for  a  loss 
attributable  to  the  insufficiency  of  the  ship.  See  opinion  of 
Lord  St.  Leonards  in  Gibson  v.  SmaU,  ubi  supra;  opinion  of 
Lord  Campbell,  contra.     Also  opinion  of  Mr.  Justice  Grier  in 
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Jones  V.  The  Ins.  Co.  Wall.  Jr.  280-1.  In  this  state  these 
questions  are,  as  we  have  seen,  definitely  settled  by  the  lex  loci 
contractus. 

I  have  made  the  foregoing  observations  because  it  seemed 
to  be  supposed  at  the  hearing  that  the  provisions  above 
cited  of  our  Code  were  a  startling  and  unprecedented  inno- 
vation upon  well  settled  a;id  universally  acknowledged  prin- 
ciples— First,  as  the  law  of  the  place  where  the  contract  was 
made  and  where  it  was  to  be  executed,  (1  Parsons  Ins.  182; 
Cox  V.  U.  S.  6  Pet.  203;  1  Gall.  371;)  BJid,  secondly ,  because 
the  obligation  of  that  law  was  expressly  recognized  and  agreed 
to  by  the  parties  to  the  contract.* 

The  schooner  Caroline  Mills  was  insured  at  this  port  for 
one  year  from  the  fifteenth  of  April,  1878,  "to  be  engaged  as 
an  inter-island  trader  among  the  Sandwich  Islands."  She 
proceeded  from  this  port  to  Hilo,  Sandwich  Islands,  where,  by 
direction  of  her  owner,  she  commenced  a  voyage  from  Hilo 
to  Honolulu  via  the  way  ports.  On  the  ninth  day  of  the 
voyage,  after  stopping  and  discharging  cargo  at  several  way 
ports,  she  was  driven  ashore  and  totally  lost  at  the  port  of 
Honokoa. 

The  defence  set  up  is  breach  of  the  implied  warranty  of 
seaworthiness,  in  this :  that  the  vessel  was  not  provided  with 
ground  tackle  reasonably  fit  to  perform  the  services,  and  to 
meet  the  ordinary  exigencies  of  the  voyages  contemplated  by 
the  parties. 

This  is  the  only  issue  in  the  case,  and  upon  it  the  evidence 
leaves,  in  my  judgment,  little  room  for  doubt. 

1.  It  is  not  denied  that  at  the  owner's  suggestion  the  mas- 
ter "re-enforced"  his  chain  cables  by  attaching  to  the  anchors 
six-inch  hawsers.  This  arrangement  the  experts  condemn  as 
improper  and  inadmissible,  partly  from  the  impossibility  of 
dividing  the  strain  with  any  approach  to  equality  between  a 
chain  cable  and  a  hempen  hawser,  owing  to  the  great  differ- 
ence in  elasticity  of  the  materials  of  which  they  are  composed, 
and  partly  from  the  liability  of  the  hawsers  to  become  chafed, 
or  be  cut  by  the  chain  or  by  rocks  on  the  bottom — a  danger 
more  than  ordinarily  great  in  the  inter-island  navigation  of 
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the  Hawaiian  islands,  owing  to  the  presence,  almost  invaria- 
bly, of  coral  reefs  The  fact  that  this  mode  of  strengthening 
his  ground  tackle  was  resorted  to,  seems  to  involye  the  tacit 
admission  that  the  cables  alone  were  insufficient. 

The  master  himself  testifies :  "I  knew  the  chaina/Were  old 
and  weak,  so  I  attached  a  hawser  to  the  anchors  to  strengthen 
the  chains.  **  The  mate,  whose  testimony  is  in  some  respects 
more  favorable  to  the  libellants  than  that  of  the  master, 
says :  '-'The  reason  the  hawsers  were  attached  to  the  anchors 
was  because  the  chain  cables  were  weak." 

2.  The  loss  of  the  vessel  does  not  appear  to  have  been 
caused  by  any  sudden,  unforeseen,  or  irresistible  violence  of 
wind  'or  sea.  No  storm  prevailed.  It  is  even  doubtful 
whether  the  trade  winds  which  caused  the  vessel  to  part  her 
cables  blew  with  any  unusual  violence. 

The  master,  who  had  been  as  sailor  and  master  engaged  in 
the  inter-island  navigation  for  30  years,  says:  "The  wind 
was  as  usual  for  that  place.  Easterly  trade  winds,  moder- 
ately strong,  and  the  usual  long,  heavy  swell ;  and  the  surf 
on  the  rocks  was  not  high."  And  he  adds:  ''If  the  chains 
had  held,  the  vessel  would  have  been  in  no  danger.  The 
weather  was  perfectly  safe  for  anchorage  off  Honokoa.  I 
have  anchored  there  in  much  worse  weather  in  safety." 

The  mate's  account  of  the  cause  of  the  disaster  is  slightly 
different.  He  says:  ''It  was  occasioned  by  the  wind  and 
weather,  which  was  heavier  than  usual.  The  wind  was  quite 
high  that  day;  weather  bad,  sea  rough.  I  have  been  at  that 
place  seven  times  before ;  never  saw  it  so  rough  before.  *  * 
The  wind  was  high,  and  a  heavy  swell  was  setting  directly  on 
shore.  The  usual  wind  is  more  to  the  east,  which  sets  the 
swell  along  the  shore  at  this  place. '^ 

It  is  apparent  from  this  testimony  that  though  the  wit- 
nesses differ  as  to  whether  the  wind  blew  with  any  unusual 
strength,  yet  they  both  agree  in  ignoring  the  existence  of  any 
storm  or  extraordinary  violence  of  the  elements  which  a  well* 
found  vessel  could  not  have  anticipated  and  successfully  en- 
oountered. 
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It  appears  from  the  mate's  testimony  that  ^hen  the  yessel 
had  approached  to  within  a  couple  of  miles  of  the  shore,  the 
master  decided  ''to  stand  off  shore  again  and  to  wait  a  little 
longer  to  see  if  the  weather  would  allow  of  his  anchoring  in 
safety*"  This  was  at  6  a.  h.  The  mate  then  went  below  and 
did  not  come  on  deck  again  until  11 :  30  a.  h.»  at  the  anchor- 
age, where  the  disaster  occurred. 

I  do  not  understand  that  the  skill  and  competency  of  the 
master  are  impeached.  His  experience  as  master  engaged 
in  the  inter-island  navigation  is  of  20  years.  He  is  still  in 
the  employ,  and  appears  to  retain  the  confidence,  of  the 
owner.  When,  therefore,  after  deciding  to  stand  off  and  wait 
until  the  weather  should  permit  him  to  anchor  in  safety,  he 
resolved  to  stand  in  and  bring  his  vessel  to  anchor,  it  must 
be  inferred  that  the  state  of  the  wind  and  weather  were  such 
as  in  bis  judgment  to  justify  the  attempt.  The  result  showed 
either  that  he  committed  an  inexcusable  blunder  in  placing 
his  vessel  in  a  position  where  ground-tackle  of  the  usual  and 
proper  strength  would  be  wholly  incapable  of  holding  her,  or 
else  that  she  was  unprovided  with  such  tackle ;  for  it  is  to  be 
noted  that  the  vessel  can  scarcely  be  said  to  have  come  to 
anchor  at  all,  for  the  chains  and  hawsers  on  both  anchors 
parted  almost  instantly  when  the  vessel  surged  upon  them. 

I  think  the  proofs  in  the  case  leave  no  reasonable  grounds 
for  doubt  as  to  which  of  the  alternatives  above  stated  must 
be  adopted,  and  that  the  disaster  must  be  attributed  to  the 
weakness  and  insufficiency  of  the  ground-tackle  of  the  vessel, 
and  not  to  the  stupid  temerity  of  the  master  in  exposing  his 
vessel  to  a  visible  and  obvious  peril  which  he  had  no'  right  to 
suppose  her  capable  of  encountering. 

I  have  not  thought  it  material  to  enter  upon  the  inquiry 
whether  the  chains  with  which  the  vessel  was  provided  were 
of  sufficient  size  for  a  vessel  of  her  tonnage  engaged  in  the 
coasting  trade  from  this  port.  The  fact  that  it  was  thought 
necessary  to  re-enforce  them  by  hawsers  is,  as  before  re- 
marked, an  admission  that  they  were  not  strong  enough  for 
the  inter-island  navigation  on  which  she  was  about  to  enter. 
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and  the  tesult  showed  that  they  were  inadequate  to  meet  the 
ordinary  incidents  of  that  navigation,  or  perform  the  service 
which  the  master  felt  justified  in  expecting  of  them. 
Libel  dismissed. 


The  Two  Brothers. 

IDistrtet  Court,  W.  D,  Tennessee.    ,  1880.) 

1.  PLBADnro — Sbt-Off.— An  indebtedness  for  a  house  cannot  be  pleaded 
in  admiralty  as  a  set-off  to  a  claim  for  unpaid  wages  as  pilot  and  car- 
penter of  a  vessel,  in  the  absence  of  an  allegation  that  it  was  agreed 
that  the  work  performed  as  pilot  and  carpenter  should  be  taken  in 
payment  for  such  house. 

In  Admiralty. 

John  B.  Clougk,  for  libellant. 

J.  M.  Gregory,  for  respondent. 

Hammond,  D.  J.  This  is  a  libel  by  Jesse  M.  Tate  against 
the  steam-boat  Two  Brothers,  claiming  for  unpaid  wages  as 
pilot  and  carpenter  on  said  vessel.  The  claimant,  John  T. 
Leaton,  sets  up  in  his  answer  "that  at  the  time  of  libellant's 
shipping  on  said  boat  as  carpenter  *  *  libellant  was 
indebted  to  him  in  the  sum  of  20  days'  work,  10  to  be  per- 
formed by  libellant,  and  10  by  another  competent  man,  said 
work  being  by  contract  a  balance  due  respondent  for  a  frame 
house  sold  to  libellant."  And,  in  reply  to  the  article  claim- 
ing for  wages  as  pilot,  he  says  *'that  on  or  about  the  tenth 
day  of  June,  1878,  he  sold  to  libellant  a  small  frame  cottage 
residence  situated  at  Fulton,  Tennessee,  valued  at  about 
$125,  with  privilege  to  libellant  to  remove  it  from  the  place 
where  located  to  a  lot  near  by,  furnished  for  the  purpose  by 
respondent  to  libellant:  that  it  was  to  be  paid  for  in  work, 
and  that  when  libellant  settles  for  that,  as  in  justice  and 
equity  he  should  do,  there  will  not  be  due  libellant  any  sum 
whatever."    It  is  elsewhere  said  in  the  answer  that  ''on  a 
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fair  settlemeiit''  there  will  be  due  respondent  five  dollars  from 
libellant. 

If  this  answer,  which  is  excepted  to  by  libellant,  so  far 
as  it  seeks  the  benefit  of  the  set-off,  had  alleged  an  agree- 
ment that  libellant  would  do  this  work  as  pilot  or  carpenter 
for  respondent  on  this  boat,  in  payment  of  what  was  due  by 
him  for  the  house,  the  defence  would  be  a  good  one.  It  would 
not  be,  strictly  speaking,  pleading  a  common-law  contract  as 
a  set-off,  but  setting  up  a  special  maritime  contract,  which, 
taken  as  a  whole,  would  show  that  the  libellant  had  no  cause 
of  action  and  had  been  paid  for  his  services.  But  I  do  not 
find  any  allegation  of  such  an  agreement.  The  answer  only 
says  that  the  libellant  was,  at  the  time  he  shipped  on  this 
boat,  indebted  to  the  respondent  for  the  house ;  in  one  place 
it  says  he  was  indebted  in  "20  days'  work,"  and  in  the  other, 
in  the  balance  due  on  $125,  the  price  of  the  house.  This  is 
clearly  pleading  the  indebtedness  for  the  house  as  a  set-off, 
and  is  by  all  the  authorities  inadmissible.  2  Pars.  Man  L. 
717;  2  Pars.  Ship,  iSS  ;W%Uard  v.  Dorr,  S  Masm.  161; 
Bains  y.  The  James  and  Catharine,  1  Baldw.  544;  Snow  y. 
Carruth,  1  Sprague,  824;  Bearse  v.  Ropes,  Id.  881;  Nichols 
V.  Trimlett,  Id.  861 ;  Dexter  v.  Munroe,  2  Sprague,  89 ;  Ken- 
nedy y.  Dodge,  1  Ben.  811,  815;  The  Lady  Campbell,  2Hagg. 
Adm.  14^  note;  sustain  the  exceptions. 


CouiLLARD  V.  Steamship  Victoma. 

IDistrict  Court,  D.  Massachusetts.    1880.) 

1.  Nboligfence — ^Fkixow  Sebyants. — The  owners  of  a  vessel  are  not 
responsible  for  injuries  sustained  by  a  stevedore,  through  the 
negligence  of  a  fellow  servant,  while  unloading  the  cargo. 

Halverson  v.  Nisen,  3  Sawy.  562. 

MaUme  v.  Western  Transportation  Co,  5  Biss.  315. 

E.  L.  Barney  and  E.  J.  Hadley,  proctors  for  libellant. 
Brooks,  Ball  &  Storey,  for  claimants. 
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Nelson,  D.  J.  The  libellant,  while  employed  as  a  steTe- 
dore,in  shifting  coal  in  the  between-decks  of  the  British  steam* 
ship  Victoria,  then  lying  at  the  wharf  in  East  Boston,  was 
injured  b;  falling  into  the  lower  hold,  through  a  hatchway 
which  was  negligently  left  open  by  other  persoiis  employed 
on  board  in  discharging  cargo,  and  this  libel  is  brought  to 
recover  damages  for  the  libellant's  injuries.  It  is  unneces* 
sary  to  decide  whether  the  libel  is  properly  brought  against 
the  vessel,  for  it  is  clear  it  cannot  be  maintained  against  the 
vessel,  unless  it  could  also  be  maintained  against  the  owners, 
and  I  am  of  the  opinion  that  the  owners  are  not  responsible 
for  the  accident.  There  is  no  evidence  in  the  case  that  the 
steam-ship  was  improperly  constructed  or  equipped,  or  that 
the  officers  ai^d  men  on  board  were  incompetent  or  unsuita- 
ble, or  that  the  accident  was  caused  by  any  other  failure  of 
duty  on  the  part  of  the  owners.  The  libellant,  and  the  per- 
sons through  whose  negligence  the  hatchway  was  left  open, 
were  fellow  servants,  engaged  in  the  same  general  employ- 
ment of  the  owners.  It  is  too  well  settled  to  admit  of  discus- 
sion that  the  master  is  not  responsible  to  those  in  his  em- 
ploy for  injuries  resulting  from  the  negligence,  carelessness, 
or  misconduct  of  a  fellow  servant.  Halverson  v.  NiseUy  3  Sawy. 
662 ;  MdUme  v.  Western  Transportation  Co.  6  Bics.  816« 

Libel  dismissed. 
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Grooan  t?.  The  Town  op  Hayward. 

{Circuit  Court,  D.  CaLifomia,    October  6, 1880.) 

1.  Dbdicatioh  op  liAim  por  Public  Purposes— Definition.— "A  dedica- 

tion of  land  for  public  purposes  is  simply  a  deyotion  of  it,  or  of  an 
easement  in  it,  to  such  purposes  by  the  owner,  manifested  by  some 
clear  declaration  of  the  fact." 

2.  Same — When  Ibrevocablb.— Such  dedication  Is  irreyocable  when 

third  parties  have  been  induced  to  act  upon  it,  and  part  with  value  in 
consideration  of  it,  although  it  has  not  been  formally  accepted  by 
the  public  authorities. 
S.  Bascb — ^Same. — In  such  case  the  irrevocable  character  of  the  dedication 
is  not  affected  by  the  fact  that  the  property  is  not  at  once  subjected  to 
the  uses  designed. 

B(noan'$  EaeaUars  v.  The  Tovm  cf  Portland,  8  B.  Mon.  232. 
4.  Bahb — Advebsb  Occupation. — No  one  can  acquire  by  adverse  occupa- 
tion, as  against  the  public,  the  right  to  a  street  or  square  dedicated  to 
public  uses. 

Hoadtey  v.  TMOity  cf  San  Frandseo^  SO  Cal.  269. 

PeopU  V.  Pope^  63  Cal.  437. 

Androa  dt  Page,  for  plaintiff. 

Mastick,  Belcher  d  Mastick,  for  defendant* 

Field,  C.  J.  This  is  an  action  for  the  possession  of  a  parcel 
of  land  situated  in  the  town  of  Hayward,  Alameda  county. 
TIiQ  plaintiff  traces  title  to  the  premises  from  one  Guillermo 
Castro,  to  whom  a  grant  of  land,  of  which  they  are  a  part,  was 
made  by  the  former  Mexican  government.  The  grant  was 
confirmed  by  the  tribunals  of  the  United  States,  under  the 
act  of  March  8,  1851,  and  a  patent  was  issued  to  the  con- 
firmee. 

The  defendant,  the  town  of  Haywara,  claims  that  the  prem- 
ises are  a  part  of  a  tract  dedicated  by  Castro  to  the  public 
use  of  the  town  previously  to  the  conveyance  under  which  the 
plaintiff  asserts  title.  The  main  question  for  determination 
relates  to  the  validity  and  permanence  of  the  alleged  dedi- 
cation. 

The  facts  of  the  case,  as  disclosed  by  the  evidence,  are 
briefly  these : 

In  1854,  Castro,  being  desirous  of' founding  a  village  or 
town  on  his  land,  selected  for  that  purpose  a  portion  of  it, 

v.4,no.3 — 11 
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T7hich  included  his  residence,  as  a  site  for  the  town,  and 
caused  it  to  be  snrve^'ed  into  blocks  and  streets,  and  had  a 
map  made  on  which  the  streets  were  named  and  the  blocks 
numbered.  Upon  this  map  the  town  was  designated  San 
Lorenzo.  The  map  showed  that  the  streets  were  to  be  80 
feet  wide,  and  that  the  blocks  were  to  be  400  feet  in  length 
and  300  feet  in  width.  One  of  the  blocks — the  one  bounded 
On  the  north  by  Webster  street,  on  the  east  b;  Castro  street, 
on  the  west  b;  Watkins  street,  and  on  the  south  by  Clay  street 
— was  marked  "Plaza"  on  the  map.  The  premises  in  con- 
troversy are  a  part  of  this  block. 

One  of  the  streets,  called  Castro  street,  was  coincident  with 
the  county  road  running  between  San  Leandro,  the  county 
seat,  and  San  Jose,  the  county  seat  of  Santa  Cl&,ra  county. 
The  map  was  filed  by  Cast^ro  for  record  on  the  second  of 
December,  1854.  Subsequently  two  sales  of  parts  of  blocks, 
bounded  by  streets  as  laid  down  on  this  map,  were  made  by 
him.  In  1856,  for  the  purpose,  as  is  said,  of  securing  to»  him- 
self a  lawn  or  yard  in  front  of  his  house,  he  caused  the  street 
bearing  his  name  to  be  resurveyed,  and  he  located  it  66  feet 
further  west  than  it  was  located  according  to  the  map  of  1854. 
The  block  occupied  by  him  as  his  residence  was  thus  widened 
66  feet,  and  all  other  blocks  and  streets  west  of  him  were 
pushed  66  feet  to  the  westward.  A  new  map  was  then  made 
of  the  town,  showing  the  streets  and  blocks  as  thus  changed, 
and  on  the  eighth  of  April,  1856,  was  filed  in  the  office  of  the 
recorder  of  the  county.  Soon  afterwards  Castro  street  was 
opened,  and  the  county  road  made  to  conform  to  it,  and  since 
then,  now  a  period  of  over  20  years,  has  been  continously 
used  as  a  street  of  the  town  and  as  part  of  the  public  high- 
way from  San  Leandro  to  San  Jose.  A  copy  of  the  map  was 
exhibited  in  the  office  of  Castro  to  parties  seeking  to  purchase 
lots  in  the  town,  and  lots  were  sold  by  him  and  his  a^ent,  and 
deeds  executed  with  reference  to  it,  or  the  lots  were  bounded 
by  streets  designated  upon  it.  The  block  marked  "Plaza" 
was  spoken  of  by  them  as  reserved  for  public  use,  and  sales 
of  portions  of  it  were  refused  for  that  reason. 

The  plaintiff  derives  whatever  title  he  has  from  the  pur- 
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chaser  at  a  sale  made  in  18C4:  upon  a  foreclosure  of  mortgages 
upon  the  tract  of  land  embracing  the  town  of  San  Lorenzo,  exe- 
cuted by  Castro  in  1858,  1859,  and  1862. 

The  name  of  the  town  was  subsequently  changed  from  San 
Lorenzo  to  Hayward,  and  under  this  latter  name  was  incor- 
porated by  the  legislature  in  March,  1876.  The  act  of  incor- 
poration authorized  the  board  of  trustees  created  by  it  **to 
provide  for  enclosing,  improving,  and  regulating  all  public 
grounds  at  the  expense  of  the  town/'  and,  of  course,  to  take 
control  of  them  for  that  purpose. 

Sometime  prior  to  January  6,  1877,  Luis  Castro,  son  of 
Guillermo,  as  county  surveyor,  by  direction  of  the  board  of 
trustees,  made  a  survey  of  the  town  in  accordance  with  the 
map  of  1856,  and  the  survey  was  finally  approved  and  the 
map  officially  adopted  by  an  ordinance  passed  January  6, 
1877. 

The  plaintiff,  Grogan,  at  the  time  claiming  under  convey- 
ances from  Castro  and  the  holder  of  the  mortgages  mentioned, 
(subsequently  the  purchaser  on  their  foreclosure,)  constructed 
warehouses  on  a  part  of  the  block  marked  on  the  map  as  the 
•* Plaza,"  and  occupied  them  from  1864  to  1877.  Li  the  latter 
year  these  warehouses  were  burned  down,  and  soon  afterwards 
the  authorities  of  the  town  took  possession  of  the  ground  as 
part  of  its  public  plaza.     Hence  the  present  suit. 

Under  this  statement  of  the  case  there  ought  to  be  no 
doubt  as  to  the  judgment  of  the  court.  In  the  light  of  adju- 
dications, almost  without  number,  in  the  courts  of  the  several 
states,  and  in  those  of  the  United  States,  the  law  as  to  what 
constitutes  a  dedication  of  private  property  to  public  pur- 
poses, so  as  to  be  beyond  the  recall  of  the  original  owner, 
would  seem  to  be  settled. 

A  dedication  of  land  for  public  purposed  is  simply  a  devo- 
tion of  it,  or  of  an  easement  in  it,  to  such  purposes  by  the 
owner,  manifested  by  some  clear  declaration  of  the  fact.  If 
nothing  beyond  the  declaration  be  done — if  there  be  no  accept- 
ance by  the  public  of  the  dedication,  and  no  interest  in  the 
property  be  acquired  by  third  parties — the  dedication  may  be 
recalled  at  the  pleasure  of  the  owner.    But  if  the  dedication 
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be  accepted  by  tbe  public  authorities  of  the  place  where  the 
property  is  situated,  or  contracts  for  a  valuable  consideration 
be  made  by  others  founded  upon  a  supposed  appropriation  of 
the  property  to  the  uses  indicated,  the  dedication  becomes 
irrevocable.  In  the  one  case  the  acceptance  completes  the 
transfer  of  the  property,  or  easement  in  it,  from  the  owner  to 
the  public;  in  the  other  case,  the  contract  with  the  owner 
estops  him  from  asserting  any  interest,  except  in  common 
with  the  purchasers  from  him. 

In  the  present  case,  the  intent  of  Castro  to  dedicate  the 
streets  and  the  block  marked  'Tlaza"  in  the  town  of  San 
Lorenzo  was  manifested  in  the  most  open  and  public  man- 
ner. The  filing  in  the  office  of  the  county  recorder  of  the 
map  containing  a  designation  of  the  streets  and  blocks,  as  set 
apart  for  public  uses,  was  a  public  declaration  of  the  fact. 
Whether,  if  nothing  further  had  been  done  by  him,  there 
would  have  been  any  such  interest  acquired  by  the  public  as 
to  forbid  a  subsequent  assertion  of  ownership,  may  be  ques- 
tioned. But  when  by  the  sale  of  the  property,  by  reference 
to  the  map  filed,  or  bounded  by  streets  marked  upon  it,  other 
parties  had  become  interested  in  the  property  set  apart  for 
public  uses,  the  owner  was  precluded  from  asserting  his  orig- 
inal rights.  The  sale  by  the  map,  or  with  reference  to  the 
streets  upon  it,  was  a  sale  not  merely  for  the  price  named  in 
the  deed,  but  for  the  further  consideration  that  the  streets 
and  public  grounds  designated  on  the  map  should  forever  be 
open  to  the  purchaser,  and  to  any  subsequent  purchasers  in 
the  town.  This  was  an  essential  part  of  the  consideration. 
The  purchaser  took  not  merely  the  interest  of  the  grantor  in 
the  land  described  in  his  deed,  but,  as  appurtenant  to  it,  an 
easement  in  the  streets  and  in  the  public  grounds  named, 
with  an  implied  covenant  that  subsequent  purchasers  should 
be  entitled  to  the  same  rights.  The  grantor  could  no  more 
recall  this  easement  and  covenant  than  he  could  recall  any 
other  part  of  the  consideration.  They  added  materially  to 
the  value  of  every  lot  purchased. 

No  formal  acceptance  by  the  public  authorities  of  the  dedi- 
cation, upon  which  the  counsel  for  the  plaintiff  so  much  insist. 
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was  essential.  No  snoh  acceptance  could  have  been  had  nntil 
the  town  was  organized  by  the  legislature.  Until  then  there 
were  no  officers  of  the  public  to  express  an  acceptance,  and 
Castro  held  the  legal  title  of  the  property  dedicated  in  trust 
for  the  public,  being  precluded  by  his  sales  from  the  assertion 
of  ownership  freed  from  the  public  easement.  A  formal 
acceptance  by  the  public  authorities  of  a  dedication  may  be 
necessary  to  impose  upon  them  the  duty  of  protecting  the  prop- 
erty and  keeping  it  in  a  condition  to  meet  the  uses  designed, 
— as,  for  instance,  to  open  and  repair  a  street^ — but  it  is  in 
no  respect  essential  to  complete  the  dedication  and  preclude 
the  original  owner  from  revoking  it.  The  dedication  is  irrev- 
ocable when  third  parties  have  been  induced  to  act  upon  it 
and  part  with  value  in  consideration  of  it.  Nor  is  this  irrev- 
ocable character  of  the  dedication  affected  because  the  prop- 
erty is  not  at  once  subjected  to  the  uses  designed.  In  many 
instances,  perhaps  the  greater  number,  there  may  be  no  pres- 
ent need  of  the  land  for  the  purposes  contemplated,  as  in  the 
case  of  streets  and  parks  laid  out  upon  a  tract  added  to  an 
existing  city  to  meet  its  supposed  future  growth,  or,  as  in  the 
present  case,  upon  a  tract  selected  as  a  site  for  a  new  town. 
In  such  cases  it  is  imderstood  that  the  property  will  only  be 
subjected  to  the  uses  intended  as  it  may  be  from  time  to  time 
needed  to  meet  the  growth  of  the  place.  If  an  immediate 
subjection  were  required  in  such  cases,  the  object  of  the  dedi- 
cation would  be  defeated. 

As  already  indicated,  adjudications  in  cases  similar  to  the 
one  now  before  the  court  are  numerous,  and  in  all  of  them, 
without  exception,  the  views  here  expressed  are  sustained. 
One  of  them — Rowan* a  Executors  v.  The  Town  of  Portland,  8 
B.  Hon.  232 — may  be  mentioned  as  especially  learned  and 
instructive  upon  the  subject. 

The  change  in  the  position  of  some  of  the  streets  66  feet 
further  west  of  their  original  position,  as  shown  on  the  map 
of  1854,  when  only  two  sales  had  been  made,  does  not  appear 
to  have  met  with  any  objection  from  the  previous  purchasers; 
and  the  subsequent  sales  according  to  the  map  of  1856,  and  the 
approval  by  the  trustees  of  the  town  of  the  survey  of  1877, 
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made  in  accordance  with  it,  would  seem  to  obviate  all  objec- 
tions to  the  change,  even  if  the  plaintiff  were  in  a  position,  as 
he  is  not,  to  contest  its  validity. 

The  mortgages,  upon  the  foreclosure  of  which  the  land  was 
Bold  and  the  grantor  of  the  plaintiff  acquired  his  title^  were  exe- 
cuted after  this  dedication  had  become  irrevocable,  and  the 
purchaser  at  the  mortgage  sale  took  whatever  rights  heacquired 
in  subordination  to  the  interest  of  the  public,  represented  since 
the  incorporation  of  the  town  by  its  authorities. 

As  tc  the  defence  that  the  statute  of  limitations  of  the  state 
has  barred  the  action,  it  is  sufficient  to  refer  to  the  decisions 
of  the  supreme  court  of  California  in  HoadUy  v.  The  City  oj 
San  Francisco,  60  Cal.  265,  and  People  v.  Pope,  63  Cal.  437. 
According  to  them,  no  one  can  acquire  by  adverse  occupation 
as  against  the  public  the  right  to  a  street  or  square  dedicated 
to  public  uses.  The  construction  given  by  the  supreme  court 
of  the  state  to  the  local  statute  is  conclusive  upon  this  court. 
It  follows  that  the  finding  of  the  court  upon  the  issues  pre* 
sented  must  be  for  the  defendant,  and  judgment  will  accord- 
ixxgly  be  entered  in  its  favon 


Bbooes  and  others  v.  Fabwell  and  others. 

iOircuU  Court,  D.  CcH/yrado,    October  20, 1880.) 

1.  RbmovaI/—Rbview.— Questions  passed  upon  in  a  state  court  cannot  be 
reviewed  upon  the  removal  of  the  cause  to  the  circuit  court. 

lb  Practicb— Sbbvicb  of  Pbocbss— NoK-RssmBNT.— a  party  going  into 
another  state  as  a  witness,  or  as  a  party  under  process  of  a  court,  to 
attend  upon  the  trial  of  a  cause,  is  exempt  from  process  in  such  state 
while  he  is  necessarily  attending  there  in  respect  to  such  triaL 
Pwrker  v.  HotchJdss,  1  Walt  Jr.  269. 
The  Juneau  Bank  v.  McSpedan,  5  Biss.  64. 


-,  for  plaintiffs. 
-,  for  defendants. 


Hallbtt,  D.  J.    Brooks  and  the  Purdy  Silver  Mining  Com- 
pany brought  suit  in  the  district  court  of  Arapahoe  county. 
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against  John  V.  Farwell  and  another,  in  March  last.  Farwell 
appeared  and  filed  a  motion  to  quash  the  summons,  or  service 
of  the  summons^  alleging  in  an  affidavit  accompanying  the 
motion  that  he  had  been  in  attendance  upon  court  in  another 
suit  brought  by  one  of  the  plaintiffs,  and  that  he  was  a  resi* 
dent  and  citizen  of  the  state  of  Illinois,  and  had  come  here 
necessarily  for  that  purpose,  and  so  was  exempt  from  service 
while  in  attendance  on  the  court.  Upon  hearing  that  motion 
the  court  denied  it,  but  gave  leave  to  the  defendant  to  set  up 
the  same  facts  in  an  answer  in  the  nature,  it  is  said,  of  a  plea 
in  abatement.  Thereafter  the  cause  was  removed  into  this 
court,  and  the  plaintiff  now  asks  for  judgment,  claiming  that 
the  answer  cannot  be  received;  that  it  is  not  according  to 
the  course  of  pleading  under  the  Code;  that  any  answer  that 
may  be  filed  must  go  to  the  complaint,  and  that  nothing  can 
be  averred  against  the  summons,  or  service  of  the  summons, 
by  way  of  answer.  As  to  that  question,  it  must  be  assumed 
that  that  was  passed  upon  in  the  district  court  of  Arapahoe 
county,  in  overruling  the  motion  to  quash  the  service  of  the 
summons.  In  allowing  the  defendant  to  file  an  answer  set- 
ting up  the  same  matters,  the  court  must  have  held  that  that 
was  the  proper  practice— the  proper  course  of  procedure. 
That  being  decided  there,  cannot  be  reviewed  or  in  any  man- 
ner set  aside  in  this  court.  We  do  not,  on  the  removal  of  a 
cause  from  a  court  of  the  state,  review  or  attempt  to  reverse 
any  proceedings  that  may  have  been  had  there  before  the 
removal  of  the  cause  into  this  court.  As  to  all  questions  that 
are  passed  upon  in  the  state  court  before  the  removal  of  the 
cause,  they  are  fully  and  finally  determined  so  far  as  this 
court  is  concerned,  and  can  only  be  reviewed  in  the  supreme 
court  of  the  United  States,  if  there  be  error  in  them;  so  that 
this  plea  is  to  be  received  as  well  pleaded  here,  and  as  to  the 
matter  of  the  p\ea  there  can  be  no  doubt  as  to  its  sufficiency. 
The  authorities  are  clear  to  the  point  that  a  party  going  into 
another  state  as  a  witness,  or  as  a  party  under  process  of  a 
court,  to  attend  upon  the  trial  of  a  cause,  is  exempt  from  pro- 
cess in  such  state  while  he  is  necessarily  attending  there  in 
respect  to  such  trial.    Having  been  brought  into  such  foreign 
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state  by  process  of  law,  he  oannoti  while  there,  be  called  to 
answer  in  another  action.    Parker  y.  HofchJAnt  1  Wall«  Jr. 
269;  The  Juneau  Bank  y.  McSpedan,  6  Biss.  64. 
The  motion  will  be  denied. 


HoYT  and  others  t;.  Wbioet. 

(OireuU  Court,  D,  Coiorado.    October  14, 1880.) 

1*  RsMOYAir— JuRiSDionoK^PLBADiNO.— Want  of  Jnrisdictloii  most  be 
pleaded,  where  an  objection  to  the  removal  of  a  cause  is  made  upon 
that  ground,  and  mch  defect  is  not  apparent  upon  the  face  of  the 
record  in  the  state  court,  or  the  petition  for  removaL 

a.  Same— BAME^Ck)innsTA27op  bt  Pabtt  to  Buir.—AdoTiaJleZi  conveyance 
of  the  property  in  controversy,  by  a  party  to  the  sHit,  for  the  express 
purpose  of  conferring  Jurisdiction  upon  the  federal  court,  wlU  f umiah 
no  ground  for  remanding  a  cause  to  a  state  court. 

Petition  to  Remand. 

,  for  plaintiflfs. 

,  for  defendant. 

Hallbtt,  Jj.  J.  In  cases  removed  from  a  ooort  of  the  state, 
if  there  is  in  the  record,  either  in  the  state  oonrt  or  in  the 
petition  for  removal,  anything  showing  want  of  jurisdiction  in 
this  court,  the  party  objecting  to  the  removal  may  rely  upon 
that  by  motion  to  have  the  cause  remanded.  If,  taking  the 
facts  appearing  in  the  record  and  petition  to  be  true,  this 
court  has  jurisdiction,  the  party  objecting  to  the  jurisdiction 
must  make  his  objection  by  plea  to  the  jurisdiction, — ^that  is, 
he  must  allege  the  facts  in  a  manner  in  which  issue  may  be 
joined,  and  according  to  the  course  and  practice  of  the  court, 
so  that  they  may  be  properly  determined, — and  it  has  been 
determined  by  the  supreme  court  that  the  method  of  doing 
that  is  by  plea  to  the  jurisdiction,  and  in  that  way  only. 
Upon  such  a  plea  we  know  what  course  is  to  be  pursued;  we 
know  how  to  consider  it,  how  to  ascertain  its  sufficiency,  and 
how,  if  issue  be  joined  upon  itj  to  reach  a  conclusion  as  to 
the  matter  of  fact. 
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This  paper  is  called  a  petition  to  remand,  and  in  it  the 
pleader  sets  up  a  matter  which  is  not  shown  in  the  record, 
and  as  a  pleading  it  is  something  that  we  know  nothing  about, 
and  we  could  not  take  any  notice  of  it,  if  the  matters  alleged 
in  it  were  such  as  would  be  su£Scient  to  remand  the  cause,  if 
true;  but  the  matter  stated  in  the  petition  is  not  in  itself  a 
ground  for  remanding  the  case.  It  is  alleged  that  Mr.  Mills 
was  a  party  to  this  suit  in  the  state  court,  and  an  owner  in 
the  property  in  controversy ;  that  he  conveyed  his  interest  in 
the  property  to  one  of  his  associates,  one  of  the  plaintiffs, 
and  thereupon  moved  on  behalf  of  the  other  plaintiffs  to 
transfer  the  cause  to  this  court;  that  this  was  done  for  the 
purpose  of  conferring  jurisdiction  upon  this  court;  ^that  the 
sale  and  conveyance  by  Mr.  Mills  to  his  co-plaintiff,  Wri^t, 
and  the  discontinuance  of  the  action  as  to  himself  in  the  dis- 
trict court  of  the  county  of  Ouray  and  state  of  Colorado,  was 
made  for  the  sole  and  avowed  purpose  of  giving  this  court 
jurisdiction  of  said  case."  If  that  is  true  exactly  as  stated, 
it  is  no  ground  for  remanding  the  case,  provided  the  sale  was 
in  fact  made.  A  party  having  property  may  sell  it  for  the 
express  purpose  of  enabling  his  vendee  to  sue  in  this  court, 
and  if  it  be  a  real  sale  and  not  a  sham,  that  is  no  objection 
to  the  jurisdiction;  but,  if  the  transfer  is  merely  colorable, — 
if,  notwithstanding  the  transfer,  he  still  retains  his  interest 
in  the  property,  and  is  still  the  owner  of  it, — ^then  it  would 
be  a  collusive  proceeding,  which,  of  course,  would  not  confer 
jurisdiction.  The  question  in  such  a  transaction  as  this  is 
whether  there  was  a  real  transfer  of  the  interest  by  which 
the  vendee  in  the  conveyance  obtained  a  title,  or  whether  it 
was  colorable  merely;  whether  Mr.  Mills  still  retains  his 
interest  in  it.  If,  by  plea  to  the  jurisdiction  in  the  form  which 
is  prescribed  by  law,  the  defendant  here  is  able  to  allege  that 
Mr.  Mills,  being  a  party  to  this  suit  in  the  state  court,  with- 
out consideration,  or  in  any  way  which  was .  not  effective  to 
transfer  his  interest,  and  merely  for  the  purpose  of  giving  this 
court  jurisdiction,  transferred  his  interest  to  one  of  the  other 
parties,  and  thereupon  caused  the  suit  to  be  removed,  that 
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may  be  ground  for  remanding;  otherwise  we  mast  tetain  the 
case  here.  I  do  not  see  that  any  order  is  to  be  made  here; 
we  take  no  notice  whatever  of  the  petition. 


Ormsby  v.  Union  Pacific  Ry.  Co. 
{CircuU  Court,  D.  Colorado.    October  18,  1880.) 

1.  Dkmubbeb — ^Pleading. — ^A  demurrer  "to  so  much  of  the  answer  as 

sets  up  the  special  contract"  will  not  be  received  by  the  court 

2.  Raiiaoad— Contract — ^Reasonabucness. — ^A   contract  between   a 

railroad  company  and  a  shipper  of  horses  stipulated  that  for  in- 
juries to  the  animals  shipped  over  the  line  of  the  road  the  owner 
should  make  a  demand  in  writing  of  the  agent  of  the  company 
before  removing  them  from  the  place  of  destination,  or  from  the 
place  of  delivery. 

Held^  that  this  clause  of  the  contract  was  not  applicable  where 
the  injury  was  the  illness  of  the  animals,  and  the  extent  of  such 
Illness  could  not  be  known  ustil  their  removal  from  the  cars,  and 
probably  not  for  some  little  time  after  such  removaL 

Demurrer. 

,  for  plaintiff. 

,  for  defendant. 

Hallett,  D.  J.  In  the  case  against  the  railroad  company, 
the  plaintiff  alleges  that  he  shipped  certain  horses  over  its 
line,  and  that  they  were  detained  on  the  way,  at  a«  place 
called  Brookville,  for  a  space  of  24  hours,  in  consequence  of 
which  they  were  sick,  and  two  of  them  died;  that  he  was  put 
to  expense  in  taking  care  of  all  of  them,  and  that  some  of  them 
depreciated  in  value — those  that  were  not  wholly  lost.  To 
this  the  defendant  sets  up  that  there  was  a  special  contract 
in  relation  to  the  shipment  of  these  horses;  but  the  special 
contract  does  not  in  any  way  provide  for  the  detention  of  the 
stock  on  the  way.  It  says  nothing  on  that  subject;  so  that, 
as  far  as  the  first  defence  alleged  here  is  concerned,  the  con- 
tract is  not  at  all  pertinent  to  anything  that  is  alleged  in  the 
declaration.  The  plaintiff,  in  demurring  to  it,  says  that  he 
demurs  to  so  much  of  the  answer  as  sets  up  the  special  con« 
tract     We  do  not  receive  a  demurrer  on  such  a  specifica- 
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tion  as  that.  The  clerk  would  not  know,  nor  would  anybody, 
what  is  meant  by  saying  '*we  sustain  the  demurrer  to  so  much 
of  the  answer  as  sets  up  the  special  contract.'' 

There  are  in  the  answer,  however,  some  things  which  are 
ill  denial  of  the  complaint,  as  that  there  was  any  detention 
of  the  horses  on  the  way;  that  the  horses  were  of  the  value 
alleged;  and  there  is  a  charge  of  new  matter :  that  the  horses 
were  sick  before  they  were  taken  upon  the  railroad  at  all,  and 
that  they  died  in  consequence  of  such  sickness.  All  that  is 
properly  in  answer  to  the  complaint;  and  as  to  what  is  irrel- 
evant and  has  nothing  to  do  with  the  matters  alleged  in  the 
complaint,  if  the  demurrer  could  be  sustained  upon  that 
ground  at  all,  it  would  have  to  point  out  by  line  and  word 
certain  parts,  so  that  we  should  know  where  we  began  and 
when  we  came  to  the  end. 

As  to  the  last  clause  of  the  answer,  which  may  be  taken  to 
be  an  independent  answer  in  itself,  that  sets  up  a  provision 
in  the  contract  that  for  injuries  to  the  animals  shipped  over 
the  line  of  the  road  the  owner  should  make  a  demand  in 
writing  of  the  agent  of  the  company  before  removing  them 
from  the  place  of  destination,  or  from  the  place  of  delivery.r 
It  may  be  that  for  some  injuries  this  clause  in  the  agreement 
would  be  effectual;  but  here,  according  to  the  charge  of  the 
complaint,  the  injury  was  illness  of  the  animals,  which  could 
hardly  be  discovered  tmtil  they  should  be  removed  from  the 
car ;  and  this  clause  in  the  contract  would  require  the  parties 
to  hold  them  there  at  the  depot  ground,  I  suppose,  until  they 
could  ascertain  whether  they  were  in  good  condition  or  not. 
That  would  be  very  unreasonable  indeed.  As  to  such  matters 
as  are  charged  in  the  complaint — an  illness  occurring  to  ani-^ 
mals,  the  extent  of  which  could  not  be  known  until  they 
should  be  removed  from  the  car,  and  probably  not  for  some 
little  time  after  their  arrival  here — it  may  be  said  that  this 
clause  in  the  agreement  is  of  no  effect ;  that  the  railroad  com- 
pany could  not  make  any  such  provision  in  respect  to  stock 
shipped  over  their  line.  The  demurrer  will  be  sustained  to 
the  last  Qlause  or  paragraph,  or  whatever  it  may  be  called, 
of  the  answer,  and  overruled  to  the  other. 
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NoBTHEBN  Pao.  It.  Co.  V.   Babnesyillb  &  li.  B.  Co.  and 

others. 

{Circuit  Gourt,  2>.  Mtnneioia.    ,  1880.) 

L  Bbidob— Navioablb  RiviEBr-KuiBAKCB— lKJUi7onoH.--A  preliminaiy 
injunction  to  restrain  tbe  erection  of  a  bridge  across  a  navigable  riyer 
will  not  be  allowed,  where  it  is  shown  that  such  bridge  will  not  be  an, 
obstruction  necessarily  amounting  to  a  nuisance. 

Application  of  plaintiff  for  preUminaiy  injunction  to  re- 
strain  defendants  from  erecting  a  draw-bridge  across  the  Bed 
river  of  the  north. 

Oilman  d  Clough,  for  the  application. 

Bigelow,  Flandrau  d  Clark,  Oeo.  B.  Young,  and  iZ.  B. 
Oalusha,  against. 

Nelson,  D.  J.  It  is  not  clear  to  my  mind  that  the  com- 
plainant can  maintain  this  suit  in  which  an  injunction  is 
prayed.  The  Northern  Pacific  Bailroad  Company  was  char- 
tered to  construct  and  operate  a  railroad  from  Lake  Superior 
to  the  Pacific  ocean.  The  authority  to  build  a  road  between 
these  two  points,  thus  giving  almost  a  continuous  route  of 
transportation  east  and  west  across  the  continent,  gave  the 
chief  value  to  its  franchises.  The  road  was  not  to  be  built 
for  the  purpose  of  securing  the  trade  upon  the  navigable  wa- 
ters it  crossed  on  its  route,  although  the  navigation  of  these 
waters  might  increase  its  revenues,  and  I  am  not  fully  satis- 
fied that  this  navigation  is  so  important  that  the  value  of  the 
railroad  would  be  seriously  injured  by  anything  that  obstructed 
it.  But,  concede  that  an  obstruction  to  the  navigation  of 
the  Bed  river  of  the  north,  a  navigable  river  which  it  crosses, 
would  seriously  impair  the  value  of  the  road  and  affect, 
injuriously  the  private  interests  of  the  company  so  that  it 
could  enjoin  such  obstruction,  the  question  is  then  presented, 
will  the  contemplated  bridge,  to  be  erected  by  the  said  de- 
fendants, be  an  obstruction  and  a  nuisance  ? 

If  it  will  be  a  nuisance  to  the  company,  no  legislative 
authority  for  its  construction  by  the  state  of  Minnesota  would 
justify  its  erection,  and  no  authority  from  the  legislature  of 
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Dakota  territory  coald  prevent  its  abatement  as  a  nuisance 
unless  sanctioned,  perhaps,  by  the  congress  of  the  United 
States.  It  is  doubtful  whether  the  bridge  is  authorized  to  be 
built  by  the  legislature  of  the  territory  of  Dakota,  but  this 
point  it  will  only  be  proper,  in  my  opinion,  to  consider  when 
an  objection  to  its  construction  is  made  by  the  United  States. 
The  state  of  Minnesota,  if  it  objects,  can  be  heard  in  its  own 
courts.  An  examination  of  the  affidavits  &led  by  the  defend- 
ants shows  that  the  bridge  will  not  be  an  obstruction  neces- 
sarily amounting  to  a  nuisance,  and  following  the  principle 
adopted  by  the  United  States  supreme  court  in  the  Wheeling 
Bridge  Case,  as  I  understand  it»  I  shall  not  interfere  with  the 
erection  of  the  bridge  proposed  by  the  defendants  at  this 
time.  They  may  take  the  responsibility  of  its  construction 
and  if  it  should  be  settled  after  it  is  built  that  it  is  a  nui- 
sance, and  injuriously  affects  the  complainant's  private  inter- 
est, it  will  be  abated. 
Motion  for  injunction  denied. 


AuDBNBEiD  and  others  v.  Woodwabd, 
{Oircuit  (hurt,  2).  Maine.    September,  18S0.) 

1.  Judgment— Pabtibs  Concluded— Notice.— A  judgment  Is  conclu- 
sive upon  all  parties  directly  Interested,  both  as  to  the  validity 
and  amount  of  a  daim,  where  such  parties  have  received  notice 
of  the  pendency  of  the  suit. 
RohUne  v.  The  CUy  of  Ohioago,  4  WalL  «I7. 

Chae.  P.  Mattocks,  for  plaintiffs. 

C.  W.  Larrabee,  for  defendant. 

Fox,  D.  J.  This  is  an  action  for  the  recovery  of  the  price 
of  a  cargo  of  coal,  furnished  by  the  plaintiffs  to  the  defendant 
in  March  last,  at  the  agreed  rate  of  $2.95  per  ton,  amounting 
to  $2,301,  together  with  the  further  sum  of  $62.40,  advanced 
by  plaintiffs  to  the  master  on  account  of  his  freight  money. 
The  coal  was  loaded  at  Weehawken  on  board  the  bark* 
Castalia,  bound  to  Portland. 
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The  defendant  does  not  dispute  either  of  the  items  olaimed 
in  the  present  suit,  but  the  controversy  between  the  parties  is 
upon  the  defendant's  right  to  a  set-off  of  the  sum  of  |317.22, 
paid  by  him  to  the  master  of  the  Gastalia  for  demurrage  at 
Weehawken,  together  with  the  expenses  of  counsel.  On  the 
arrival  of  the  Gastalia  at  this  port  a  libel  was  filed  by  her 
master  against  her  cargo  of  coal,  claiming  damages  in  the 
nature  of  demurrage.  The  cargo  was  seized  by  the  marshal, 
and  afterwards  bondod  by  the  defendant.  Seasonable  notice 
of  the  libel  was  given  to  the  plaintiffs  by  the  defendant,  and 
they  were  requested  by  him  to  give  instructions  as  to  the 
matter,  to  which  they  replied,  "they  had  no  advice  to  give." 
The  defendant  notified  them  that  he  should  hold  them 
chargeable,  and  that  they  were  bound  to  indemnify  him  from 
such  suit,  but  they  did  not  appear  in  defence  of  the  cause,  or 
in  any  way  render  any  aid  to  the  defendant.  The  case  went 
to  trial  in  the  district  court,  and  after  a  full  hearing  that 
court  decreed  to  the  libellant  the  sum  of  $250  as  damages, 
on  account  of  the  improper  detention  of  said  vessel,  together 
with  the  costs,  which  amount  was  subsequently  paid  by  this 
defendant. 

The  judgment  of  the  district  court  in  that  suit  was  not 
only  conclusive  upon  the  defendant,  but  also  upon  the  plain- 
tiffs in  this  suit,  both  as  to  the  validity  of  the  claim  there 
presented  and  the  amount  *of  damages.  This  is  fully  settled 
by  the  supreme  court  of  the  United  States  in  Bobbina  v.  Tfie 
City  of  Chicago,  4t  Wall.  667. 

The  only  remaining  question  is  whether  the  plaintiffs  are 
bound  to  indemnify  the  defendant  against  the  claim  of  the 
ship,  by  reason  of  the  cargo  being  subjected  to  this  liability 
through  their  fault. 

The  bargain  for  the  coal  was  made  wholly  by  telegraph 
and  letter.  Quite  a  number  of  such  communications  passed  be- 
tween the  parties  on  the  sixteenth  and  seventeenth  of  February, 
and  it  is  sufficient  to  say  that  the  result  was,  that  on  the  17th  a 
bargain  was  concluded  between  them,  by  which  the  plaintiffs 
sold  and  the  defendant  purchased  the  cargo,  the  same  to  be 
loaded  before  the  20th.     The  same  day  the  defendant  char- 
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tered  the  Castalia,  then  at  New- York,  to  proceed  to  Weehaw- 
ken  for  the  cargo.  Her  master  reported  at  the  shipping  of- 
fice of  the  Pennsylvania  Coal  Company,  who  were  to  furnish 
the  coal,  on  the  plaintiffs'  account,  on  the  eighteenth  of  Febru- 
ary about  5  o'clock  in  the  afternoon.  The  next  morning  the 
vessel  was  in  readiness  for  loading,  and  the  master  demanded 
his  cargo.  '  It  was  not  furnished  him  until  the  fourth  of 
March. 

After  the  bargain  was  comjileted  between  these  parties  for 
the  purchase  of  the  coal,  the  plaintiffs  telegraphed  to  the 
defendant,  on  the  seventeenth  of  February,  as  follows :  'Titts- 
ton  Company  cannot  load  before  February  20th;  therefore, 
offer  off."  As  this  was  sent  after  the  bargain  was  completed^ 
it  could  have  no  effect,  unless  sanctioned  by  the  defendant. 
Instead  of  consenting  thereto,  on  receipt  of  the  telegram  he 
at  once  replied :  "I  have  assumed  obligation  to  furnish  the 
coal,  and  have  chartered  vessel  for  the  same,  and  expect  you 
to  comply  with  your  proposition;"  and  this  telegram  he  con- 
firmed by  letter  the  same  day. 

The  plaintiffs  replied  "that  they  would  go  to  New  York  and 
endeavor  to  have  the  company  furnish  the  coal,**  and  on  the 
18th  they  advised  the  defendant,  by  telegram,  "that  the 
"company  would  load  the  Castalia."  Upon  this  state  of  facts, 
the  contract  being  that  the  Castalia  should  be  loaded  by  the 
20th,  and  she  being  in  readiness  prior  to  that  date,  but 
the  cargo  not  having  been  furnished  to  her  until  some  days 
after,  it  is  clear  that  this  delay  was  caused  by  the  plaintiffs, 
or  by  the  company  from  whom  they  were  to  procure  the  cargo. 
Neither  the  vessel,  nor  the  defendant  being  in  fault,  the  plain- 
tiffs are  primarily  accountable  for  the  damages  which  the 
defendant  has  thus  sustained  by  the  delay. 

They,  however,  rely  on  two  grounds  why  they  should  not 
thus  be  held  responsible — First,  they  contend  that  the  delay 
in  loading  was  occasioned  by  the  great  draught  of  the  Ciastalia ; 
and,  second,  that  as  the  tides  were  at  Weehawken  in  the  latter 
part  of  February  the  vessel  would  have  grounded  in  the  load- 
ing dock  if  fully  loaded,  and  thereby  would  have  interfered 
with  other  vessels ;  that,  in  fact,  she  was  loaded  as  soon  as 
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the  water  Q,nd  state  of  the  tides  permitted.  Two  replies  may 
be  made  to  this  suggestion — First,  the  fact  is  by  no  means 
established  that  the  Gastalia  would  have  grounded  if  she  had 
been  fully  loaded  on  the  twentieth  of  February,  The  evidence 
is  that  her  master  sounded  in  the  dock  and  reported  there  was 
sufficient  water,  and  he  repeatedly  demanded  his  cargo.  SeC' 
ondly^  the  record  in  the  district  court  in  the  suit  for,  demurrage 
is  conclusive  that  the  ship  was  not  in  fault,  but  that  she  was 
entitled  to,  and  did  recover,  damages  for  the  delay  occasioned 
by  the  neglect  to  furnish  her  with  a  cargo  at  the  time  stipu- 
lated in  the  contract.  After  the  notice  given  to  the  plaintiffs,  it 
was  their  duty  to  have  appeared  in  that  suit  and  then  inter- 
posed this  defence,  if  they  would  avail  themselves  of  it.  Not 
having  done  so  they  must  abide  the  consequences  of  their 
neglect,  and  are  not  now  at  liberty  in  this  suit  tp  contest  the 
matters  involved  in  the  claims  made  in  that  libel,  one  of  which 
was  whether  the  ship  had  a  valid  claim  for  demurrage.  That 
poiat  having  been  there  adjudicated  in  her  favor,  the  same  is 
no  longer  open  for  controversy. 

The  remaining  cause  suggested  by  the  plaintiffs,  for  which 
they  should  be  exonerated  from  liability  to  indemnify  the 
defendant,  is  that  the  Gastalia  had  no  legal  claim  for  demur- 
rage, as  she  was  loaded  in  her  turn,  and  by  the  rules  of  the 
coal  company  vessels  were  to  be  loaded  as  they  reported  at 
the  office  of  the  company;  but  this  defence  to  the  set-off,  in 
the  opinion  of  the  court,  is  also  closed  to  the  plaintiffs,  ^s 
the  decree  of  the  district  court  determined  that  there  was  a 
valid  claim  in*  the  ship's  behalf  for  the  damages  caused  by  the 
delay  to  provide  her  with  a  cargo.  If  the  ship  was  bound  to 
wait  her  turn,  and  was  loaded  in  her  turn,  then,  of  course, 
there  was  no  fault  on  the  part  of  the  plaintiffs,  and  no  good 
ground  for  claiming  demurrage ;  but  this  question  is  involved 
directly  in  the  decree  in  the  district  court,  and  was  there  adju- 
dicated, and  such  decree  is  binding  on  the  parties  to  this  cause. 
If  this  view  of  the  effect  of  the  decree  of  the  district  court  is, 
however,  erroneous,  and  the  question  is  now  open  for  consid- 
eration, the  same  result  must  follow,  as  by  the  contract  be- 
tween the  parties  to  the  present  suit  the  cargo  was  to  be  loaded 
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before  the  20th.  The  Castalia  reported  the  18th.  If  her  cargo 
had  been  in  readiness  for  her  she  could  have  been  loaded 
in  84  hours.  •  The  bargain  between  these  parties  was  fixed 
and  definite  as  to  the  time  the  vessel  was  to  be  ready  for  her 
cargo,  and  the  cargo  provided  for  her.  It  was  not,  therefore, 
at  all  dependent  upon  any  rules  of  the  coal  company  as  to 
loading  vessels  in  turn. 

These  plaintiffs,  by  express  agreement,  stipulated  that  the 
ship  should  be  loaded  by  a  certain  day,  and  they  must  abide 
by  their  contract;  and  the  fact  that  the  coal  was  to  be  pro- 
cured by  the  plaintiffs  from  a  third  party,  by  whose  rules  ves- 
sels were  to  be  loaded  in  turn  as  they  reported,  can  have  no 
effect  upon  the  rights  of  the  parties  here  in  court.  Such  rules 
may,  perhaps,  exonerate  the  coal  company  from  liability  to 
the  plaintiffs,  if  the  plaintiffs  were  cognizant  of  them,  and  by 
their  dealings  with  the  company  assented  to  and  became 
bound  by  them.  It  is  not  shown  that  the  defendant,  at  the 
time  he  purchased  this  coal  of  the  plaintiffs,  had  any  knowl- 
edge of  the  alleged  custom  of  the  coal  company  in  this  respect. 

It  cannot,  therefore,  be  considered  as  in  any  way  modifying 
the  express  contract  between  these  parties,  that  the  vessel 
should  be  loaded  by  the  20th,  and  the  plaintiffs  must  be  held 
accountable  for  the  delay,  and  must  make  good  to  the  defend- 
ant the  damages  he  has  thereby  sustained. 

The  claim  in  set-off  is  therefore  allowed. 


Mason,  Beceiver,  etc.,  v.  Gliffobd. 
{Cireuii  Court,  W,  D.  W^sannn,    November  4,  1880.) 

1.  liEAfiB. — ^Neither  the  reservation  of  rent  nor  any  particular  form  of 

words  is  essential  to  the  creation  of  a  lease. 

2,  CoNTBACT— Master  and  Tenant. — Contract  construed,  and  KM,  under 

the  circumstances  of  the  case,  not  to  create  the  relation  of  master  and 
servant  between  the  parties. 

Fisk  V.  FofrmingUm  Manufg  Co,  14  Pick.  491,  followed. 

Wlutney  v.  Clijford^  46  Wis.  168,  construing  same  contract,  diai^ 

T)TOVe(i. 

V.4,no.8— 12 
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S.  17.  Pinney  and  W.  F.  Vilas,  for  plaintiff, 

Raymond  <t  Haseltine,  for  defendant. 

BuNN,  D.  J.  This  action  is  brought  to  recover  the  valae 
of  a  certain  quantity  of  lumber  destroyed  by  fire,  charged  to 
have  originated  from  sparks  proceeding  from  the  defendant's 
shingle  mill  in  a  dry  time  and  during  a  high  wind.  The 
case  came  on  for  trial  at  the  June  term,  1878,  and  was  tried 
by  a  jury.  The  plaintiff,  among  other  things,  to  sustain 
his  action,  which  was  grounded  upon  the  defendant's  negli- 
gence, introduced  a  written  contract,  of  which  the  following 
is  a  copy : 

''It  is  hereby  agreed  by  and  between  A.  F.  Dodge,  of  the 
city  of  Stevens  Point,  in  the  county  of  Portage,  and  state  of 
Wisconsin,  and  William  J.  Clifford,  of  the  same  place,  that 
said  Dodge  shall  work  and  operate,  during  the  milling  season 
of  1879,  a  certain  shingle  mill  situate  in  the  city  of  Stevens 
Point,  which  mill  is  now  in  the  possession  and  under  the  con- 
trol of  said  Clifford,  and  sball  manufacture  shingles  from  logs 
to  be  furnished  by  said  Clifford  as  hereinafter  stated. 

''It  is- further  agreed  by  and.  between,  said  parties  that  said 
Gifford  shall  pay  to  said  Dodge  the  following  rates  for  man- 
ufacturing said  shingles :  for  the  brand  known  as  Star  A,  60 
cents  per  thousand;  and  for  the  brand  known  as  Shaded  A, 
42  ^  cents  per  thousand. 

"It  is  further  agreed  by  and  between  said  parties  that  said 
shingles  shall  be  made  and  put  up  in  a  good  and  workman- 
like manner,  and  that  said  Dodge  shall  hire  and  pay  all  the 
men  employed  in  the  manufacture  of  said  shingles,  and  shall 
provide  all  brands,  band  irons,  oil,  nails,  and  files  in  the  man- 
ufacture of  said  shingles,  and  shall  pay  for  repairing  all 
breaks  in  the  machinery  of  the  said  mill  when  the  cost  of  said 
repairs  shall  not  exceed  five  dollars ;  any  break  in  the  ma- 
chinery of  said  mill,  the  repairing  of  which  will  cost  more 
than  five  dollars,  to  be  paid  for  by  said  Clifford. 

"It  is  further  agreed  by  and  between  said  parties  tliat  said 
Dodge  shall  load  all  shingles  so  manufactured  as  aforesaid 
on  the  switch  of  said  mill ;  said  Clifford  to  pay  all  expenses 
for  loading  said  shingles  over  and  above  the  sum  of  $1.25  per 
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car,  until  sucb  time  as  a  new  side-track  to  said  mill  shall  be 
completed.  After  the  completion  of  said  side-track  said  load- 
ing to  be  done  by  the  said  Dodge,  and  included  in  said  amount 
to  be  paid  for  manufacturing  said  shingles. 

"It  is  further  agreed  by  and  between  said  parties  that  said 
Clifford  shall  remove,  or  cause  to  be  removed,  all  slabs  and 
refuse  timber  from  the.  grounds  of  said  mill,  bo  that  the 
amount  of  said  slabs  and  refuse  timber  on  the  grounds  of  said 
mill  shall  not  at  any  time  exceed  10  cords. 

"It  is  further  agreed  by  and  between  said  parties  that  said 
Clifford  shall  take  an  account  of  all  shingles  manufactured 
during  each  week  at  the  end  thereof,  and  shall  credit  said 
Dodge  with  the  amount;  and  it  is  further  agreed  by  and 
between  said  parties  that  said  Clifford  shall  settle  with  said 
Dodge  on  the  first  day  of  each  month,  ai^  shall  at  that  time 
pay  said  Dodge  the  amount  due  for  manufacturing  said 
shingles  at  the  price  above  stated. 

"It  is  further  agreed  by  and  between  said  parties  that  said 
Gifford  shall  furnish  to  said  Dodge  good  and  suitable  logs 
for  shingles  to  be  manufactured  as  aforesaid,  said  logs  to  be 
delivered  in  the  mill  boom  by  said  Clifford,  and  that  said 
Clifford  shall  keep  said  mill  in  good  running  order,  and  fur- 
nish logs  as  aforesaid  in  sufficient  number  to  keep  said  mill 
running  during  the  running  season  of  1877. 

"It  is  further  agreed  by  and  between  said  parties  that  all 
shingles  less  than  four  inches,  clear  from,  knots  in  butt,  may 
be  packed  and  sold  by  said  Dodge  for  his  separate  use  and 
benefit,  or  said  Clifford  shall  have  the  right  to  take  said 
shingles,  less  than  four  inches  clear,  by  paying  said  Dodge 
25  cents  per  M.  for  manufacturing  good  shingles. " 

It  appeared  from  the  evidence  that  Dodge,  at  the  time  of 
the  accident,  was  running  the  defendant's  mill  under  this  con- 
tract without  any  personal  interference  or  control  by  the  de- 
fendant; and  the  sole  question  is  whether  the  effect  of  the 
contract  is  to  give  possession  and  control  of  the  mill  to  Dodge, 
as  lessee  or  otherwise,  so  as  to  make  him  liable  and  relieve 
the  defendant ;  or  whether  Dodge  is  the  agent  or  servant  of 
Clifford,  so  as  to  render  Clifford  liable  for  Dodge's  negligence. 
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When  the  plaintiff  had  rested  his  case  defendant's  eounsel 
moved  the  court  to  direct  a  verdict  for  the  defendant^  and 
after  argument  a  verdict  was  so  directed,  with  leave  to  the 
plaintiff  to  have  the  question  reviewed  on  a  motion  for  a  new 
trial  before  the  full  bench  for  misdirection  to  the  jury. 

The  caso  turns  on  a  pure  question  of  law.  There  was  no 
evidence  tending  to  show  personal  negligence  on  the  part  of 
the  defendant,  and  he  is  not  liable  unless  the  negligence  of 
Dodge  is  imputed  to  him  by  reason  of  their  relation  of  master 
and  servant  created  by  the  contract. 

Does  the  contract  create  that  relation,  or  has  it  the  effect 
to  put  the  possession  and  control  of  the  mill  into  the  hands 
of  Dodge  during  the  running  season  ?  Some  of  the  provisions 
of  the  contract  are  equivocal  in  their  bearing,  and  are  entirely 
consistent  with  eit||Br  view.  But  the  question  can  be  fairly 
determined  only  by  a  comprehensive  view  of  the  various  pro- 
visions taken  together,  and  the  effect  to  be  given  them  as  a 
whole.  And  we  still  think,  after  long  and  careful  considera- 
tion of  the  contract,  that  the  defendant  is  not  liable.  The 
question  is  not  whether  the  contract  is  technically  a  lease  of 
the  premises,  but  whether  the  effect  is  to  put  the  mill  in  the 
control  of  Dodge  in  his  own  right,  and  beyond  the  control  and 
interference  of  Clifford.  If  such  is  the  effect,  and  we  think  it 
is,  then  Dodge  and  not  Clifford  is  liable  for  the  negligence  of 
Dodge  and  his  workmen  in  running  the  mill.  The  rule  that 
the  tenant  and  not  the  landlord  is  liable  for  his  own  negligent 
acts  in  the  use  of  the  premises  is  not  an  arbitrary  rule,  but 
is  founded  upon  deep  and  abiding  principles  of  justice.  The 
ground  of  the  action  in  such  cases  is  the  personal  negligence 
of  the  defendant.  But  if,  without  fault  on  his  part,  he  has 
placed  the  use  of  the  premises  beyond  his  own  personal  con- 
trol, in  respect  to  the  very  matters  whereof  the  complaint  is 
made,  then  it  is  but  simple  justice  that  he  should  not  be  held 
liable. 

It  is  true,  there  was  no  rent  in  terms  reserved  by  the  con- 
tract. Nevertheless,  it  is  evident  that  Clifford  gets  his  rent 
in  the  diminished  cost  of  the  shingles.  Neither  is  the  res- 
ervation of  rent  essential  to  a  lease,  nor  any  particular  form 
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of  words;  but,  as  Bacon,  m  his  Abridgment,  says,  "what* 
ever  words  are  sufficient  to  explain  the  intent  of  the  parties, 
that  the  one  shall  divest  himself  of  the  possession  and  the 
other  come  into  it  for  such  a  determinate  time,  such  words, 
whether  they  run  in  the  form  of  a  license,  covenant,  or  agree- 
ment, are  themselves  sufficient^  and  will^  in  construction  of 
law,  amount  to  a  lease  for  years.  ** 

This  instrument  is  in  form  an  agreement.  By  its  terms 
Dodge  was  to  work  and  operate  the  mill  during  the  milling 
season  of  1877,  which  meant  from  April  to  November.  The 
words,  "which  said  mill  is  now  in  the  possession  and  under 
the  control  of  said  Clifford, "are  merely  descriptive  of  the 
property  then  in  the  hands  of  Clifford,  and  throw  no  light 
upon  the  intended  relation  of  the  parties  after  the  contract 
was  made.  Dodge  was  to  manfacture  shingles  at  certain 
prices  per  thousand — 60  cents  for  one  brand,  and  42^  cents 
for  another — ^from  logs  to  be  furnished  by  Clifford.  Dodge 
was  to  hire  and  pay  all  the  men,  furnish  all  brands,  band 
irons,  oil,  nails,  and  files,  and  pay  for  repairing  all  breaks  in 
the  machinery,  the  cost  of  which  should  not  exceed  five  dollars, 
and  Clifford  for  all  that  cost  more  than  that  sum.  Clifford  was 
to  put  the  mill  in  good  running  order,  and  furnish  good  and 
suitable  logs  for  shingles,  in  sufficient  quantities  to  keep  the 
mill  running  during  the  season.  Dodge  was  to  load  all 
shingles  on  the  cars,  on  the  switch  of  the  mill,  Clifford  to  pay 
the  expense  over  and  above  $1.25  per  car  until  a  new  side- 
track should  be  completed,  and  after  that  the  loading  was  to 
be  wholly  at  Dodge's  expense.  These  are  the  main  provis- 
ions of  the  contract,  and  we  think  their  effect  is  to  give  the 
possession  and  control  to  Dodge  for  the  purposes  therein  in- 
dicated. 

On  one  occasion  the  evidence  shows  they  applied  to  Clifford 
to  shut  down  his  mill  when  the  wind  was  blowing,  and  he 
referred  them  to  Dodge,  saying  that  Dodge  had  control  of  the 
mill,  and  that  he  (Clifford)  had  nothing  to  do  with  the  run- 
ning of  it,  and  I  think  he  was  right.  Dodge  was,  in  his  own 
way,  and  according  to  his  own  judgment  and  skill,  and  at  his 
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own  expense  and  for  his  benefit,  to  run  and  operate  the  mill 
for  a  determinate  period,  without  interference  or  control  from 
Clifford  or  any  one,  Clifford  diviesting  himself  of  the  control 
for  the  time  being  for  the  purposes  indicated  in  the  contract; 
and, this  is  essentially  what  constitutes  a  lease,  and  is  incon- 
sistent with  the  relation  of  master  and  servant. 

Apply  any  of  the  usual  tests:  Could  Clifford,  any  time 
during  the  running  season  of  1877,  turn  Dodge  out  of  the 
mill,  or  deprive  him  of  the  control  of  it  ?  Or  could  he  con- 
trol Dodge  in  the  running  of  the  mill  ?  Could  he,  under  the 
contract,  say  to  Dodge,  "This  mill  must  be  run  on  such  and 
such  days,  and  during  such  and  such  hours,  and  not  other- 
wise ?  If  there  is  a  dry  time,  or  the  wind  is  likely  to  come 
up,  no  fire  shall  be  made  and  the  mill  must  not  run."  Gould 
he  say  who  should  be  hired  and  who  not,  or  how  many  hands 
should  be  employed,  or  what  each  should  do,  or  regulate  their 
time  or  wages,  or  judge  of  their  competency?  Could  he  dis- 
charge, or  compel  Dodge  to  discharge,  an  incompetent  or  care- 
less hand  employed  in  the  management  of  the  mill  in  those 
very  respects  wherein  the  negligence  of  a  workman  might 
cause  damage  to  third  persons?  We  believe  he  could  not 
exercise  such  control,  or  do  any  of  these  things,  under  the 
contract;  but  that,  on  the  contrary.  Dodge  was  entitled  to  the 
possession  and  management  of  the  mill  during  the  life  of  the 
contract  as  against  Clifford  and  all  the  world.  But  if  he 
could  not  control  Dodge  in  the  running  of  the  mill.  Dodge 
was  not  his  servant,  and  it  is  difficult  to  see  on  what  prin- 
ciple of  justice  Clifford  can  be  made  liable  for  the  personal 
negligence  of  those  whom  he  has  no  authority  to  control.  If 
Dodge  had  been  a  hired  servant  by  the  day  or  month,  Clifford 
would  have  had  full  control  of  his  actions  and  the  men  em- 
ployed in  the  mill.  He  could  then  say  how  and  when  the 
mill  should  be  run.  In  such  case  it' would  be  but  simple 
justice  to  impute  the  negligent  acts  of  the  servant  done  in 
the  course  of  his  employment  to  the  master,  and  hold  him 
Uable  for  the  consequences. 

Again,  suppose  there  were  other  expenses  attending  the 
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ranning  of  the  mill,  besides  those  expressly  provided  for  in 
the  contract,  upon  whom  would  the  burden  fall  ?  I  think 
upon  Dodge,  as  the  proprietor  for  the  time  being. 

In  Fisk  V.  Farmington  Manufg  Co.  14  Pick.  491,  the  de- 
fendants were  owners  of  a  cotton  factory  and  mill  power, 
and  had  purchased  from  the  plaintiff  the  right  of  drawing  off 
the  water  from  his  pond  through  his  land  below.  The 
defendant  had  made  a  written  contract  with  one  Bird,  by 
which  Bird  was  to  run  the  mill  one  year,  and  to  manufacture 
for  the  defendants  cotton  shirtings,  from  cotton  to  be  furnished 
by  them,  delivered  at  Boston,  and  for  which  the  company 
agreed  to  pay  Bird  three  and  a  half  cents  per  yard  for  the  cloth 
so  manufactured  by  him  at  the  end  of  each  month.  The  cot- 
ton was  to  be  used  prudently  and  with  care  by  Bird,  and  the 
mill  kept  in  good  running  order  by  and  at  his  expense,  except 
the  main  gearing,  which  was  to  be  repaired  by  the  company 
if  necessary;  the  waste  to  be  accounted  for  by  Bird,  or  deliv- 
ered to  the  company.  Bird,  while  running  the  mill,  caused 
the  water  to  be  let  off'  so  rapidly  as  to  overflow  the  plaintiff's 
meadow,  and  injure  his  hay  and  grass.  The  action  for  the 
damages  so  caused'  was  brought  against  the  company  who 
owned  the  mill,  and  the  court  held  that  the  effect  of  the  con- 
tract was  to  give  possession  and  control  of  the  mill  to  Bird, 
and  that  the  defendants  were  not  liable. 

This  case  is  very  nearly  allied  in  its  facts  to  the  one  at 
bar, — ^more  nearly  so  than  any  other  in  the  books, — and  we 
think  it  an  authority  in  point.  We  are  aware  that  since  the 
trial  of  this  case  the  same  question  has  been  determined  other- 
vrise  by  the  supreme  court  of  Wisconsin.  See  Whitney  v.  Clif- 
f<yrd,  46  Wis.  138.  That  case,  depending  on  the  same  state 
of  facts,  was  pending  in  the  circuit  court  for  Portage  county 
at  the  time  this  case  was  tried  and  decided  in  this  court. 
After  the  hearing  here,  the  other  case  was  brought  on  for 
trial  in  the  state  court  and  the  same  decision  rendered  at  the 
circuit  as  was  made  in  this  court.  An  appeal  was  taken,  and 
pending  the  motion  for  a  new  trial  in  this  case  the  supreme 
(Bourt  made  a  decision  reversing  that  of  the  circuit  court;  and 
if  it  were  a  question  of  local  law  we  should  feel  bound  by 
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that  decision.  But  the  case  is  one  involving  the  proper  oon- 
stmotion  of  a  written  contract,  which  is  a  question  at  gmeral 
law,  upon  which  the  parties  have  a  right  to  the  independent 
judgment  of  this  court.  And  after  careful  and  earnest  con- 
sideration of  the  opinion  in  that  case,  we  are  unable  to  concur 
in  the  conclusion  arrived  at. 

The  motion  for  a  new  trial  is  denied. 


Fabmers'  Loan  &  Tbust  Co.  v.  L.  0.  &  8.  W.  By.  Co. 

{CireuU  Court,  D,  Indiana.    ,  1880.) 

L  Railboad— Rbcsiveb— LxqumATED  Damagks— 0rd9B  ov  Ooubt— 

OONBTRUOnON. 

,  for  plaintiff. 

,  for  defendant. 


Dbummond,  G.  J.  On  the  first  day  of  August^  1874,  the 
city  of  Logansport  entered  into  a  contract  with  the  Logans- 
port,  Grawfordsville  &  Southwestern  Railway  Company,  and 
the  Detroit,  Eel  Biver  &  Illinois  Railroad  Company,  the  object 
of  which  seems  to  have  been  to  cause  a  certain  portion  of  the 
Logansport,  Grawfordsville  &  Southwestern  Bailway  Com- 
pany's road,  which  was  at  that  time  unfinished,  to  be  com. 
pleted  so  that  it  should  extend  to  the  city  of  Logansport; 
and  to  have  a  bridge  constructed  across  the  Wabash  river, 
and  to  secure  to  the  city  of  Logansport  the  permanent  loca- 
tion and  maintenance  of  the  car  manufacturing  and  machine 
shops  of  both  roads;  and,  as  a  consideration,  the  city  of 
Logansport  agreed  to  issue  $80,000  in  bonds  of  the  city,  pay- 
able in  20  years,  with  interest  at  7  per  cent.  The  railroad 
companies  agreed,  respectively,  one  or  the  other,  to  which- 
ever it  might  belong  under  the  contract,  to  go  on  and  con- 
struct the  bridge,  and  finish  the  road,  and  build  and  establish 
the  machine  shops  at  Logansport.  The  contract  contained  a 
provision  that  the  shops  were  to  be  commenced,  and  so  far 
completed,  as  to  be  of  sufficient  capacity  to  do  the  work  and 
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repairs  of  the  companies,  on  or  before  the  first  day  of  Novem- 
ber, 1875,  and  they  were  to  be  increased  in  size  and  capacity 
as  the  business  of  the  railroads  might  require.  "And  it  ii 
further  agreed  by  the  parties  to  this  agreement  that  should 
the  said  railroad  companies,  or  either  of  them,  fail  to  faith- 
fully and  honestly  perform  all  the  agreements  in  this  contract 
on  their  part,  they,  or  either  of  them,  shall  pay  to  the  city  of 
Logansport,  as  agreed,  and  liquidated  damages,  the  sum  of 
$40,000,  without  relief  from  valuation  or  appraisement  laws.** 
At  the  time  this  contract  was  made,  it  was  executed  by  the 
defendant  company  through  its  president,  S.  D.  Schuyler. 
Afterwards,  and  soon  after  this  contract  was  made,  the 
Logansport,  Grawfordsville  &  Southwestern  Bailway  was 
placed  in  the  custody  of  a  receiver,  by  the  order  of  this  court. 
In  September,  1874,  the  receiver,  who  had  been  president  of 
the  railway  company,  and  who  had  executed  this  contract  as 
such,  made  application  to  this  court  to  enable  him  to  carry 
out  the  terms  of  the  contract,  and  on  the  third  day  of  October, 
1874,  the  court  made  an  order  in  compliance  with  the  appli- 
cation of  the  receiver.  The  order  states  that  a  portion  of  the 
road,  viz.,  about  five  miles  in  length,  extending  from  Gymer 
station  to  the  city  of  Logansport,  was  unfinished,  and  that 
the  same,  when  completed,  would  constitute  part  of  the  original 
line  of  the  road,  and  that  it  would  then  enure  to  the  benefit 
of  the  mortgage  lien  holders  on  the  road.  The  order  refers 
to  the  fact  that  the  construction  of  the  bridge  across  the 
Wabash  river,  at  the  city  of  Logansport,  was  necessary.  It 
also  speaks  of  the  fact  that  the  city  of  Logansport  had  donated 
the  sum  of  $80,000  to  complete  the  unfinished  portion  of  the 
road,  and  that  the  Detroit,  Eel  Biver  &  Illinois  Bailroad  Com- 
pany was  interested  in  the  extension,  and  proposed  to  ad- 
vance and  give  in  aid  of  the  same  the  further  sum  of  $15,000. 
The  order  refers  to  the  sum  of  $95,000,  composed  of  the 
$80,000  on  the  part  of  the  city  of  Logansport,  and  $15,000 
on  the  part  of  the  Detroit,  Eel  Biver  &  Illinois  Bailroad  Com- 
pany, which  were  to  be  advanced  on  behalf  of  the  object 
which  the  receiver  had  in  view.  The  order  then  proceeds  to 
state :    "And  that  the  whole  sum  necessary,  in  addition  to  the 
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said  gifts  and  advances,  to  be  expended  by  said  receiver,  to 
complete  said  road  and  bridge,  will  not  exceed  the  sum  of 
$30,000.  It  is  now  ordered  that  he  (the  receiver)  do  expend 
such  sum  for  the  purpose  aforesaid,  and  that  he  be  empowered 
to  enter  into  all  contracts  and  agreements  that  shall  be  re- 
quired for  the  purpose  of  the  extension  aforesaid.  And  as  to 
all  the  moneys  that  may  be  expended,  and  all  liabilities 
incurred,  by  said  receiver  in  carrying  out  the  provisions  of 
this  order,  the  earnings  of  said  road  are  charged  as  with  a 
first  lien,  prior  to  all  encumbrances  on  said  road.'' 

The  application  of  the  city  of  Logansport  is  (the  railway 
company  having  been  sold  under  the  order  of  this  court  on 
the  foreclosure  proceedings  of  the  mortgagees)  that  a  portion 
of  the  purchase  money,  which  is  now  in  the  possession  of  the 
court,  shall  be  appropriated  towards  the  payment  of  the 
penalty  which  is  imposed  by  this  contract  of  August  1,  1874, 
on  both  the  railway  contracting  parties;  and,  of  course,  on 
this  railway,  whose  property  has  been  sold.  The  proceeds  of 
the  sale  being  now  in  the  hands  of  the  court,  the  question  is 
whether  this  can  be  done.  I  think  it  cannot,  and  that  the 
court  cannot  make  this  order,  nor  grant  the  city  of  Logans- 
port  the  relief  which  it  asks.  This  is  a  penalty  in  the  nature 
of  liquidated  damages^  which  the  city  of  Logansport  imposed 
on  each  of  these  contracting  parties  as  a  consideration  for 
which  it  agreed,  on  its  own  part,  to  issue  these  bonds,  and 
which  have  been  issued.  There  can  be  no  doubt,  I  think,  as 
to  what  is  the  true  construction  of  this  order  of  the  court : 
that  it  intended  simply  that  the  earnings  of  the  road  should 
be  held  and  become  a  prior  lien  as  against  all  encumbrances 
upon  the  road  for  the  $30,000,  or  whatever  sum  was  necessary 
overandabove  the  $95,000  which  was  given  by  the  other  parties 
to  complete  this  work.  This  being  an  expenditure  of  money 
made  by  the  receiver,  under  the  direction  of  the  court,  it 
would  be  an  unreasonable  construction  of  the  order  to  hold 
that  it  included  not  only  the  money  which  the  receiver  might 
spend,  but  that  which  had  been  appropriated  by  the  city  of 
Logansport,  and  by  the  Detroit,  Eel  Biver  &  Illinois  Bailroad 
Company.     The  provisions  of  the  order  which  the  receiver 
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was  to  carry  out,  and  for  which,  when  executed,  the  earnings 
of  the  road  were  to  be  charged,  as  a  first  lien,  prior  to  all 
encumbrances,  was  simply  whatever  might  be  spent  by  him 
over  and  above  these  two  amounts.  And  it  may  be. added 
that  the  receiver  did  not  bring  to  the  knowledge  of  the  court, 
in  his  original  and  supplemental  petition,  the' precise  facts  of 
the  case,  and  so  far  as  we  know  they  did  not  appear  to  the 
court.  The  petition  did  not  set  up  this  contract,  but  only 
that  this  money  had  been  appropriated  by  the  city  of  Logans- 
port,  and  by  the  Detroit,  Eel  River  &  Illinois  Eailroad  Com- 
pany. It  said  nothing  about  the  contract,  or  the  penalty 
which  had  been  imposed  by  its  terms  upon  each  of  these  rail- 
way companies,  but  the  receiver  simply  came  to  the  court  and 
asked  for  an  order  to  make  this  expenditure  of  money,  for  the 
purpose  of  constructing  the  bridge,  which  would  extend  the 
road  to  Logansport  and  make  the  line  complete.  It  is  said 
that  this  is  a  part  of  the  road  which  has  been  sold  under  the 
decree  of  the  court,  and  that  the  mortgagees  have  the  benefit 
of  the  contract  which  was  made  and  the  expenditure  of  the 
money.  That  is  so,  but  the  contract  which  the  city  of 
Logansport  made  was  with  the  companies,  and  that  city  may 
have  a  valid  claim  against  them.  Of  course,  as  this  company 
is  insolvent,  we  know  that  the  contract  is  worth  nothing,  but 
in  that  respect  it  is  not  different  from  a  great  many  other^ 
creditors  who  made  contracts  with  this  same  railway  com- 
pany, and  who  do  not  pretend  to  come  into  court  and  ask  for 
anything,  because  they  know  they  are  not  entitled  to  relief. 
It  is  the  misfortune  of  the  city  of  Logansport,  in  common 
with  that  of  a  great  many  creditors  of  this  and  other  insolv- 
ent railway  companies. 

I  may  add,  that  the  application  which  is  made  by  the  city 
of  Logansport,  as  the  20  years  have  not  yet  expired,  does  not 
allege  it  has  paid  these  bonds,  nor  does  it  even  claim  it  has 
paid  the  interest  on  them.  The  court  does  not  know  judi- 
cially that  the  city  of  Logansport  has  ever  spent  a  dollar.  It 
is  true,  it  may  be  said  to  be  liable  on  these  bonds.  That  is 
a  question  we  are  not  now  called  upon  to  decide,  but,  so  far 
as  the  application  is  concerned,  they  do  not  claim  that  they 
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have  paid  anything,  I  take  it  that  the  main  object  which 
the  city  of  Logansport  had  in  making  this  contract,  and  in 
causing  this  subscription  under  the  law  of  this  state  by  a 
proper  application  of  the  voters  to  the  city  council,  was  to  get 
the  railroad  finished  to  the  city  of  Logansport,  and  probably 
to  have  the  machine  shops  constructed  there.  That  it  has 
failed  in  that  object  is  its  misfortune,  and  I  do  not  think  the 
court  can  give  relief  by  appropriating  any  portion  of  the 
money  now  in  the  hands  of  the  court  to  the  payment  of  this 
claimj  and  it  will^  thereforoi  be  dismissed. 


Ex  parte  Qsibslxb. 
{OircuU  Courts  if.  2>.  lUinoiB.    October  30, 1880.) 

1.  BuFBBvnoR  OF  ElLBonoRs— PowEB  TO  Abbbst.— Under  the  authority 

of  the  acts  of  congress  a  duly  qualified  supervisor  of  elections  has  the 
right,  in  the  absence  of  the  United  States  marshal  and  his  deputies, 
to  preserve  order,  and  to  arrest,  without  warrant  or  process,  any  per- 
son who  interferes  with  him  in  the  discharge  of  his  duty  as  such  su- 
pervisor. 

2.  Bamb— Registration.— It  is  the  duty  of  such  supervisor,  among  other 

things,  to  see  that  no  person  is  improperly  registered,  and  he  can 
therefore  object,  if  the  circumstances  warrant  it,  to  the  registration 
of  a  person  offering  himself  for  such  purpose. 

8.  BAMB—ImnsRFEBBNCB— Offrobrioub  Languagb. — The  use  of  offen- 
sive and  opprobrious  language  may,  without  any  overt  act,  constitute 
an  interference  with  such  supervisor  in  the  discharge  of  his  duty. 

4.  Uhitbd  States— Rbgibtbation  of  Yotbrs— Elbctiok  of  Hbmbbbs 
OF  Congress.— The  United  States  has  the  right  to  interfere  in  all 
cases  where  there  is  a  registration  of  voters  for  an  election  of  members 
of  congress,  and,  when  that  interference  occurs  under  the  authority  of 
a  statute  of  the  United  States,  there  can  be  no  law  which  is  paramount 
to  it,  nor  is  such  law  in  derogation  of  the  rights  of  the  states. 
Ex  parte  SiebOd,  100  U.  B.  371. 

Facts  in  this  case  considered,  and  hM  to  constitute  an  arrest  and  not 
an  assault  by  a  duly-qualified  supervisor  of  elections. 

Habeas  Corpus. 

Mr.  Leake,  Dist.  Att'y,  for  the  United  States. 

Mr.  Cameron^  for  the  City. 
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Druhhond,  C.  J.  The  only  question  in  the  case  is  whether 
the  petitioner  was  legally  arrested,  fined,  and  imprisoned  for 
the  act  which  was  done  by  him,  as  it  appears  from  the  evi- 
dence before  the  conrt.  The  facts  seem  to  be  substantially 
these :  That  the  relator  was  appointed  by  this  court  a  super- 
visor of  election  under  the  acts  of  congress,  and  qualified  as 
such,  and  went  before  one  of  the  boards  of  registration  in  the 
first  ward  of  the  city  of  Chicago,  to  discharge  his  duty  as 
such,  and  remained  there  during  the  most  of  the  day  on  the 
twenty-sixth  of  October.  The  registration  took  place  in  the 
usual  way  under  the  laws  of  the  state,  and  about  8  or  half- 
past  8  o'clock  in  the  evening,  a  man  who  called  himself  Miller 
presented  himself  for  registration,  and  some  questions  were 
put  to  him  by  the  judges  and  answers  made,  which  threw 
some  doubt  upon  his  right  to  registration.  They  were  of  such 
a  character  as  to  induce  the  relator,  as  supervisor,  to  object 
to  hi9  registration,  and  in  consequence  of  that  an  altercation 
arose  between  the  supervisor  and  Dwyer,  who  came  with 
Miller,  as  to  his  right  to  vote.  Dwyer  claimed  to  vouch  for 
Miller,  and  that  he  was  entitled  to  registration.  The  super- 
visor insisted,  on  the  other  hand,  that  he  was  not. 

There  seems  to  be  but  little  doubt  that,  prior  to  the  act  of 
violence  which  is  complained  of,  there  was  offensive  language 
used  by  both  parties.  The  supervisor,  while  insisting  that 
Miller  should  not  be  registered  as  entitled  to  vote,  may  have 
and  perhaps  did  act  in  a  manner  somewhat  offensive.  He 
is  obviously  a  man  of  quite  excitable  temperament — he 
showed  that  as  a  witness  on  the  stand — and  it  is  possible, 
therefore,  he  did  not  act  in  as  discreet  and  prudent  a  way  as 
a  man  of  different  temperament  would  have  done.  It  is  also 
true,  I  think,  that  Dwyer  became  excited  and  used  improper 
and,  perhaps,  opprobrious  language  to  the  supervisor;  but  it 
is  to  be  recollected  that  while  we  can  consider,  for  the  pur- 
pose of  determining  what  color  is  to  be  given  to  a  transaction, 
the  language  which  is  used,  we  have  to  look  at  the  acts  them- 
selves, in  order  to  determine  whether  they  are  legal.  And  we 
must  consider  the  different  relations  of  these  two  persons,  who 
have  both  used  violent  language  to  each  other,  and  the  cir- 
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cumstances  of  the  case.  Dwyer  was  a  volunteer  there.  He 
was,  so  to  speak,  an  outsider.  He  may  have  had  the  right 
to  come  in  and  give  his  testimony  in  favor  of  the  person  who 
was  presenting  his  claims  for  registration ;  but  Geissler  was 
there,  clothed  with  the  authority  of  law,  and  entitled  to  the 
protection  of  the  law,  as  an  officer  of  the  United  States. 
They,  therefore,  occupied  entirely  different  positions. 

I  can  have  no  doubt  that,  under  the  authority  of  the  acts  of 
congress,  Mr.  Geissler  had  the  right,  in  the  absence  of  the 
marshal  and  his  deputies,  as  was  the  case  here,  to  preserve 
order,  and  to  arrest,  without  warrant  or  process,  any  person 
who  interfered  with  him  in  the  discharge  of  his  duty  as  a 
supervisor.  It  was  his  right,  among  other  things,  to  see  that 
no  person  was  improperly  registered.  He  could,  therefore, 
object,  if  the  circumstances  warranted  it,  to  the  registration 
of  a  person  offering  himself  for  registration;  and  that  the  cir- 
cumstances did  warrant  it,  is  clear,  because  some  of  the 
judges  themselves  were  in  doubt  as  to  his  right,  and  therefore 
the  objection  of  the  supervisor  was  properly  made. 

There  can  be  no  doubt,  either,  that  no  person  had  a  right 
to  molest  or  interfere  with  the  supervisor  in  the  discharge  of 
his  duty,  even  by  the  use  of  offensive  and  opprobrious  lan- 
guage. That,  without  any  overt  act,  might  be  a  molestation 
and  interference  with  the  supervisor  in  the  discharge  of  his 
duty.  Neither  can  there  be  any  doubt  that  there  was  more 
or  less  disturbance  and  disorder,  which  followed  the  use  of 
excited  language.  According  to  the  weight  of  the  evidence, 
as  I  understand  it,  the  supervisor  did  tell  Mr.  Dwyer  not  to 
interfere,  or  "to  stop,"  or  "shut  up,"  or  that  he  would  be  put 
out;  to  which  Dwyer  returned  opprobrious  language,  threat- 
ening to  strike  the  supervisor;  and  thereupon  the  supervisor, 
having  insisted  he  should  be  removed  or  turned  out,  and  say- 
ing that  if  no  one  else  would  do  it  he  would  himself,  seized 
Mr.  Dwyer,  as  some  of  the  witnesses  say,  by  the  throat,  and 
others  say  by  the  collar,  or  by  the  breast.  It  does  not,  per- 
haps, matter  in  what  particular  way.  He  did  not  strike 
Dwyer,  and  was  himself  immediately  struck  by  Dwyer.  The 
question  is  whether  what  was  done  by  the  supervisor  was  in 
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pursuance  of  bis  authority  as  an  officer  of  the  IJinited  States 
there  present  under  the  law. 

I  do  not  justify  in  all  respects  the  manner  of  the  action  of 
(he  supervisor.  It  would  have  been  much  more  creditable 
to  him  if  he  had  shown  more  equanimity  of  temper ;  if  he 
had  not  become  so  excited,  and  if  he  had  not  returned  sharp, 
bad  language  to  the  same  kind  of  language.  But  we  must 
make  allowance  for  the  infirmities  of  human  nature;  and  we 
cannot  suppose  that  a  man  will  always  be  unruffled  when  he  is 
attacked,  and  when  opprobrious  language  is  used  towards  hita. 
The  question  is,  after  all,  had  he  the  right  to  do  what  he  did? 

Had  he  the  right  to  preserve  order?  Had  he  the  right  to 
arrest  Dwyer?  And  was  he  in  the  discharge  of  his  duty  as 
a  supervisor?  And  the  fact  that  he  may  not  have  done  it  in 
such  a  quiet,  smooth,  regular  sort  of  way  as  other  men  of  a 
different  temperament,  does  not  render  the  principal  act  ille« 
gal.  In  other  words,  if  a  man,  in  arresting  another,  where 
he  has  the  right  to  arrest  him,  pushes  him  with  more  force 
than  perhaps  may  be  necessary,  it  cannot,  in  general,  affect 
the  question  of  the  legality  of  the  arrest.  So  here  it  may  be 
that  the  supervisor  did  not  act  as  other  men  of  a  cooler  tem- 
perament might  have  acted  under  the  circumstances;  but  he 
had  the  right,  I  think,  to  arrest  Dwyer,  and  to  preserve  order 
by  removing  him  from  the  room.  The  difference  between  the 
two  men,  as  I  have  stated,  is  that  the  one  was  an  outsider 
and  the  other  was  clothed  with  the  authority  of  the  law. 

There  seems  to  be  some,  misapprehension  in  the  publio 
mind  as  to  the  rights  of  the  officers  of  the  United  States  in 
cases  of  this  kind,  as  though  they  were  interfering  with  the 
rights  of  the  state  or  of  the  city.  It  is  not  so.  The  United 
States  has  the  undoubted  right  to  interfere  in  all  cases  where 
there  is  a  registration  of  voters  for  an  election  of  members  of 
congress,  and  where  that  interference  occurs  under  the  author- 
ity of  a  statute  of  the  United  States,  there  can  be  no  law 
which  is  paramount  to  it;  and,  as  the  supreme  court  of  the 
United  States  has  said,  there  is  nothing  in  derogation  of  the 
rights  of  the  states  in  this.  Ex  parte  Siebold,  100  U.  S.,  371. 
We  should  move  on  harmoniously  in  the  one  case  as  in  the 
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other — each  within  its  respective  sphere — the  United  States 
as  a  national  government,  and  the  state  as  a  government 
clothed  with  all  the  powers  which  aflFect  us  as  individuals— our 
lives,  our  liberties,  our  property,  our  relations  to  each  other  as 
citizens  of  the  state.  But  when  the  question  of  nationality 
and  of  the  rights  of  the  United  States  as  a  nation  arises  and 
has  to  be  decided,  then  the  national  power  and  sovereignty 
override  what  is  sometimes  called  the  sovereignty  of  the 
state.  Undoubtedly,  therefore,  the  national  government  has 
the  right  to  prescribe  in  whai  manner  representatives  in  con- 
gress shall  be  elected,  and  how  security  is  to  be  given  to  the 
rights  of  electors,  in  order  to  ascertain  who  are  legally  elected. 
So  that,  while  I  have  criticised  the  action  of  the  supervisor 
in  the  performance  of  his  duty,  as  I  think  the  circumstances 
warrant,  and  also  the  conduct  of  those  who  interfered  with 
'him,  still  I  must  hold,  under  the  law,  that  he  was  acting  in 
the  line  of  his  duty,  and  that  it  was  not  competent  for  any 
state  authority  to  interfere  with  him  in  the  exercise  of  his 
right  as  a  supervisor. 

The  only  question  about  which  I  have  had  any  doubt  since 
hearing  the  testimony  in  the  case,  is  whether  what  the  sup- 
ervisor  did  could  be  treated  as  in  the  nature  of  a  mere  as- 
sault upon  Dwyer,  and  not  as  an  arrest.  If  it  had  been  done 
without  the  prior  words  and  acts  proved;  if,  for  example,  the 
circumstances  which  occurred  prior  to  the  seizure  of  Dwyer 
had  not  been  as  they  were, — ^namely,  that  he  had  requested 
Dwyer,  no  matter  in  what  form  of  language,  not  to  inter- 
fere in  any  way;  that  he  had  called  upon  others  to  put  him 
out,  or  to  arrest  him, — then  it  would  have  been  different ;  but 
having  done  that — having  said  what  he  did — ^I  must  hold  that 
the  act,  which  otherwise  might  have  been  merely  an  assault, 
must  be  regarded  simply  as  a  seizure,  with  perhaps  more  vio- 
lence than  was  necessary,  to  remove  the  man  from  the  room, 
because  he  said  ''If  no  one  else  will  remove  him  I  will  doit.** 
The  prisoner,  therefore,  will  be  discharged  from  custody. 
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In  re  Doio* 
{Oir&uii  Court,  Z).  OdUfomia.    October  22, 1880.) 

1.  InDzoniXNT— Wabraitt  of    Rbmotait— Dibtbiot  Judgb— Ret.   8t. 

S  1014.— Where  a  district  judge  is  applied  to  for  a  warrant  of  removal, 
and  it  appears  from  the  indictment  on  which  the  warrant  is  asked  that 
the  act  alleged  does  not  constitute  an  offence  against  the  United  States, 
or  that  no  trial  can  be  had  in  the  district  to  which  the  removal  is 
sought,  it  is  his  duty  to  refuse  the  warrant. 

In  re  BueU,  3  Dillon,  116. 

In  9V  Clark,  2  Ben.  540. 

2.  Makslauohter— Pilot— Nbguoencb— Ret.  8t.  f  5344.— Section  6344 

of  the  Revised  Statutes  provides  that  **  every  captain,  engineer,  piloli: 
or  other  person  employed  on  any  steam-boat  or  vessel,  by  whose  mis- 
conduct, negligence,  or  inattention  to  his  duties  the  life  of  any  person 
is  destroyed,  ♦  •  •  ♦  shall  be  deemed  guilty  of  manslaughter." 
EM  that,  under  this  section,  destruction  of  life  is  the  essence  of  the" 
offence. 

Habeas  Corpus. 

Philip  Tease,  TJ,  8.  Dist.  Att'y,  for  the  United  States. 

Milton  Andros,  for  petitioner. 

Hoffman,  D.  J.  The  return  of  the  marshal  shows  that  he 
holds  the  prisoner  by  virtue  of  a  commitment  by  United 
States  Commissioner  O'Beirne,  commanding  him  to  receive 
into  his  custody  and  safely  keep  the  said  Thomas  Doig  to 
await  the  action  in  the  premises  of  the  United  States  district 
judge  for  the  district  of  California.  The  offence  for  which  the 
petitioner  was  committed  is  described  in  the  commitment  as 
follows :  "That  on  or  about  the  nineteenth  of  April,  1880,  in 
the  district  of  Oregon,  and  within  the  jurisdiction  of  the  dis- 
trict court  of  the  United  States  for  said  district,  he,  the  said 
Thomas  Doig,  having  then  and  there  control  and  manage- 
ment of  a  certain  steam-vessel  called,  the  Great  Republic,  as 
a  pilot,  did,  by  his  misconduct,  negligence,  and  inattention  to 
his  duty  as  said  pilot,  cause  the  death  by  drowning  of  the  first 
officer  and  others  of  the  crew  of  said  ship  or  vessel,  whose 
names  are  to  me  unknown."  The  complaint  on  which  the 
original  warrant  of  arrest  was  issued  charged  the  prisoner 
with  the  offence  of  manslaughter  on  the  high  seas,  but  it 
appears  by  the  commitment,  and  is  admitted  by  the  district 
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attorney,  that  the  only  evidence  prodaced  to  the  committing 
magistrate  was  a  certified  copy  of  an  indictment  found  by  the 
grand  jury  of  the  United  States  for  the  district  of  Oregon. 

It  is  contended,  on  behalf  of  the  petitioner,  that  the  indict- 
ment nowhere  alleges  the  crime  to  have  been  committed  on 
the  high  seas  or  within  the  district  of  Oregon;  but,  on  the 
contrary,  it  affirmatively  appears  that  the  offence,  if  any,  was 
committed  in  Washington  territory.  The  district  attorney 
objects  to  the  consideration  by  the  court  of  this  question,  and 
contends  that  the  duty -of  the  district  judge  in  the  premises  is 
purely  ministerial,  and  restricted  to  issuing  a  warrant  for  the 
removal  of  the  prisoner  ''to  the  district  where  the  trial  is  to 
be  had."  Eev.  St.  1014.  This  view  of  the  powers  and  duties 
of  the  district  judge  in  this  class  of  cases,  or  of  the  powers 
and  duties  of  the  circuit  or  district  court,  when  the  prisoner  is 
brought  before  it  on  habeas  corpus,  cannot  be  maintained.  In 
the  case  of  In  re  BueU,  3  Dillon,  116,  the  question  was  presented, 
under  circumstances  very  similar  to  those  of  the  case  at  the  bar, 
to  the  circuit  court  for  the  eighth  circuit.  Buell  was  arrested 
and  committed  in  Michigan  for  trial  in  the  District  of  Columbia 
on  an  indictment,  found  in  that  district,  charging  him  with 
having  written  a  libel  therein,  which  he  afterwards  published 
in  Detroit.  It  was  contended  there,  as  here,  that  the  question 
of  the  sufficiency  of  the  indictment  was  for  the  court  in  which 
it  was  found,  and  not  for  the  district  judge  on  an  application 
for  the  warrant  of  removal.  On  this  Judge  Dillon  observes : 
''I  cannot  agree  to  the  proposition  in  the  breadth  claimed  for 
it  in  the  present  case.  The  provision  devolves  on  a  high 
judicial  officer  of  the  government  a  useful  and  important  duty. 
In  a  country  of  such  vast  extent  as  ours,  it  is  not  a  light  mat- 
ter to  arrest  a  supposed  offender,  and,  on  the  mere  order  of 
an  inferior  magistrate,  remove  him  hundreds,  it  may  be  thou- 
sandsi  of  miles  for  trial.  The  law  wisely  requires  the  pre- 
vious sanction  of  the  district  judge  to  such  removal.  Mere 
technical  defects  in  an  indictment  should  not  be  regarded; 
but  a  district  judge  who  should  order  the  removal  of  a  pris- 
oner, when  the  only  probable  cause  relied  on  or  shown  was 
an  indictment,  and  that  indictment  failed  to  show  an  offence 
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ftgainst  the  XJziited  States,  or  showed  an  offence  not  commit* 
ted  or  triable  in  the  district  to  which  the  removal  is  sought^ 
would  misconceive  his  duty,  and  fail  to  protect  the  liberty  of 
the  citizen.  It  is  the  constitutional  right  of  the  citizen  to  be 
tried  in  the  district  in  which  the  offence  imputed  to  him  is 
alleged  to  have  been  committed,  and  not  elsewhere.  Article 
a,  §  2." 

The  case  of  In  re  CUvrk,  2  Ben.  540,  is  not  opposed  to  this  view 
of  the  duty  of  the  district  judge  in  cases  of  this  description. 
The  prisoner  was  remanded,  but  the  court  advised  that,  upon 
such  a  proceeding,  "the  indictment  must  be  held  sufficient 
unless  it  be  so  defective  in  the  material  averments  that  it  would 
he  the  manifest  duty  of  the  court  before  which  it  was  presented  by 
the  grand  jwry  to  decline  to  take  action  upon  it.'*  Independently 
of  these  authorities,  I  should  have  felt  no  hesitation  in  hold- 
ing  that,  where  a  district  judge  is  applied  to  for  a  warrant  of 
removal,  and  it  appears  from  the  indictment  on  which  the 
warrant  is  asked  that  the  act  alleged  does  not  constitute  an 
offence  against  the  United  States,  or  that  no  trial  can  be  had  in 
the  district  to  which  the  removal  is  sought,  it  is  his  duty  to  re- 
fuse  the  warrant.  I  proceed  to  considerwhether  the  indictment 
in  this  case  is  so  defective  in  material  averments  that  it  would 
be  the  manifest  duty  of  the  court  to  which  it  was  presented 
to  decline  to  take  action  upon  it.  The  indictment  alleges^  in 
substance,  that  Thomas  Doig,  on  the  nineteenth  of  April, 
1879,  in  the  district  of  Oregon,  and  within  the  jurisdiction  of 
the  district  court  of  the  United  States  for  the  district  of  Ore- 
gon, was  a  pilot  of  steam  vessels  from  and  over  the  Columbia 
river  bar  and  along  the  Columbia  river  to  Astoria,  in  said  dis- 
trict of  Oregon.  This  is  the  only  jurisdictional  averment  to 
be  found  in  the  indictment.  The  instrument  then  alleges 
that  on  the  said  nineteenth  of  April,  1879,  the  steamer  Great 
Bepublic  was  "making  a  voyage  from  San  Francisco,  in  the 
state  of  California,  to  Portland,  in  said  district  of  Oregon, 
*  *  *  and  had  on  board  then  and  there  the  said  Thomas 
Doig  as  pilot,  etc.;  that  said  steamer,  with  said  officers,  etc., 
on  board,  arrived  on  her  said  voyage  off  the  Columbia  river 
bar,  at  or  near  the  automatic  buoy,  at  12 :32  a.  m.  of  the  nine- 
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teenth  of  April;  that  the  master  then  and  there  delivered  the 
yessel  to  Doig  to  be  by  him  navigated,  etc.,  as  pilot  as  afore* 
said,  ♦  •  •  over  the  said  Columbia  river  bar  and  to 
Astoria,  as  aforesaid ;  that  said  Doig  received  the  vessel,  etc., 
into  his  exclusive  charge  as  such  pilot,"  etc. 

The  indictment  further  avers,  in  substance,  that  the  night 
was  too  dark  to  admit  of  the  vessel  being  safely  navigated ; 
that  it  was  the  duty  of  said  Doig,  as  pilot  as  aforesaid,  to 
detain  the  vessel  outside  the  said  bar  until  she  could  be  navi- 
gated in  safety;  that  he  neglected  his  duty  in  that  behalf,  and 
that  he  then  and  there  misconducted  himself  as  such  pilot, 
and  negligently  undertook  then  and  there  to  take  and  navi- 
gate the  said  vessel  in  said  darkness  over  the  said  Columbia 
river  bar,  and  to  Astoria  aforesaid,  and  that  by  reason  of  his 
said  misconduct,  negligence,  and  inattention  to  his  duty  as 
pilot  as  aforesaid,  he,  the  said  Thomas  Doig,  as  such  pilot, 
ran  the  said  vessel  ashore  on  Sand  island,  in  said  Columbia 
river,  and  said  vessel  was  then  and  there  wrecked  and  lost, 
and  the  certain  persons,  whose  names  are  to  the  jurors  un- 
known, were  by  the  said  misconduct,  etc.,  of  said  Thomas 
Doig,  as  pilot  as  aforesaid,  then  and  there  drowned ;  that  by 
reason  of  said  misconduct,  etc.,  and  the  destruction  of  the 
lives  of  said  officers,  the  said  Doig  became,  and  was,  and  is 
guilty  of  manslaughter,  contrary  to  the  form  of  the  statutes, 
etc.  The  section  of  the  Revised  Statutes  under  which  this 
indictment  is  drawn,  is,  so  far  as  is  material  to  this  case,  in 
substance  as  follows:  "Every  captain,  engineer,  piZo^,  ♦  •  ♦ 
by  whose  misconduct,  negligence,  or  inattention  to  his  duties 
the  life  of  any  person  is  destroyed,  •  •  ♦  shall  be  deemed 
guilty  of  manslaughter." 

It  is  not  sufficient,  under  this  statute,  that  the  officer  has 
been  guilty  of  misconduct,  negligence,  and  inattention  to  duty. 
Human  life  must  have  been  destroyed.  The  destruction  of 
life  is  the  essence  of  the  offence.  Misconduct,  however  gross, 
is  innocent  under  this  section  unless  it  be  the  cause  of  the 
manslaughter.  It  is  evident,  therefore,  that  the  offender  is 
guilty,  not  when  the  misconduct  or  negligence  occurred,  (it 
may  be  at  the  beginning  of  the  voyage  or  trip  of  the  steamer,) 
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but  where  ihat  misconduot  bore  fruit  by  causing  the  death  of 
a  human  being.  The  first  clause  of  the  indictment  merely 
avers,  as  we  have  seen,  that  Thomas  Doig,  on  the  nineteenth 
of  April,  1879|  in  the  district  of  Oregon,  and  within  the  juris- 
diction of  the  court,  was  a  pilot,  etc.  It  does  not  even  allege 
that  he  was  tiien  engaged  within  the  district,  or  within  the 
jurisdiction  of  the  court,  in  the  performance  of  his  duties  as 
such  pilot.  It  further  avers  that  on  the  nineteenth  of  April, 
1879,  the  Great  Bepublic  was  ''making  a  voyage  from  San 
Francisco  to  Portland/  and  that  on  that  day  she  arrived  off 
the  Columbia  river,  at  or  near  the  automatic  buoy ;  that  Doig 
then  and  there  took  charge  of  her,  and  that  by  his  misconduct 
she  was  wrecked  on  Sand  island,  where  the  loss  of  life  by 
drowning  occurred. 

It  is  not  alleged  that  the  steamer  was,  at  any  time  while 
Doig  had  charge  of  her,  within  the  jurisdiction  of  the  court. 
It  is  not  averred  that  she  was  on  the  high  seas,  or  that  she 
was  within  the  district.  It  is  not  averred  that  the  automatic 
buoy,  where  the  alleged  misconduct  commenced,  is  within  the 
jurisdiction  of  the  court,  or  within  the  district  of  Oregon;  nor 
is  either  of  these  averments  made  with  respect  to  Sand 
island,  where  the  deaths  by  drowning  occurred,  and  where 
the  offence  of  manslaughter  was  committed.  But  this  is  not 
all.  It  affirmatively  appears,  from  an  examination  of  the 
statutes  which  define  the  northern  boundary  of  Oregon,  an 
inspection  of  the  official  charts  of  the  coast  survey,  and  the 
testimony  of  an  expert  who  identifies  the  natural  objects 
called  for  in  the  description  of  the  boundary  line  contained 
in  the  statutes  and  laid  down  on  the  chart,  that  Sand  island 
is  not  within  the  district  of  Oregon,  but  is  within  the  bounda- 
ries of  Washington  territory.  The  offence  is,  therefore,  not 
justiciable  in  the  district  of  Oregon,  and  the  United  States 
courts  of  Oregon  are  without  jurisdiction  to  try  the  offender. 
The  analogy  between  this  case  and  In  re  Buell^  decided  by 
Judge  Dillon,  is  thus  seen  to  be  perfect..  In  that  case,  as  in 
this,  the  indictment  showed  on  its  face  that  the  offence  was 
not  committed  within  the  jurisdiction  of  the  court  in  which 
the  indictment  was  found.   The  prisoner  must  be  discharged. 
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United  States  r.  Coppebsmith. 

(Oircuit  Court,  W.  D.  Teanssme,    ,  1880.) 

1.  Fblokt— ComrrBBFErrma^PsBEHFTOBT  CHALLSNaES— Ret.  St.  f 
819.— Section  819  of  the  Revised  Statutes  provides  that,  "when  the 
offence  charged  is  treason  or  a  capital  offence,  the  defendant  shall 
be  entitled  to  twenty  and  the  United  States  to  five  peremptorj  chal- 
lenges. On  the  trial  of  any  other  felony  the  defendant  shall  be  en- 
titled to  ten  and  the  United  States  to  three  peremptory  challenges ; 
and  in  all  other  cases,  civil  and  criminal,  each  party  shall  be  entitled 
to  three  peremptory  challenges.*'  Hdd^  that  the  offence  of  uttering 
and  passing  counterfeit  coin  was  not  a  felony  within  the  terms  of  this 
section. 

Indiotment  for  connterf elting. 

W.  W.  Murray,  Dist.  Att>,  and  J.  B.  dough,  AbbH  Diflt. 
Att'y,  for  the  United  States. 

Oeorge  Oantt,  for  defendant. 

Hammond,  D.  J.  The  defendant,  being  on  trial  for  counter- 
feiting the  coin  of  the  United  States,  has  peremptorily  chal- 
lenged three  of  the  jurors  tendered  to  him,  and  claims  the 
right  to  challenge  another,  and  any  number  to  the  extent  of 
10,  under  section  819  of  the  Bevised  Statutes.  He  insists 
that  the  offence  of  making  counterfeit  coin  is  s,  felony  at  com- 
mon law,  and  therefore  a  felony  in  the  purview  of  that  sec- 
tion; he  also  insists  that  being  punishable  by  imprisonment 
ftt  hard  labor,  which  necessarily  implies  confinement  in  a 
penitentiary,  it  is  a  felony  according  to  the  ordinary  accepta- 
tion of  the  term  in  American  law ;  that  congress  used  the 
serm  in  that  sense  in  this  statute,  and  did  not  intend  to  indi- 
cate capital  offences  already  provided  for  by  the  same  section 
>f  the  Bevised  Statutes. 

Section  819,  above  referred  to,  is  as  follows:  "When  the 
Dffence  charged  is  treason  or  a  capital  offence,  the  defendant 
ihall  be  entitled  to  twenty  and  the  United  States  to  five  per- 
emptory challenges.  On  the  trial  of  any  other  felony,  the 
lefendant  shall  be  entitled  to  ten  and  the  United  States  to 
three  peremptory  challenges,  and  in  all  other  cases,  civil  and 
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criminal,  eaoh  party  shall  be  entitled  to  three  peremptory 
challenges/'  etc. 

It  is  apparent  that  it  was  here  intended  to  designate  by  the 
term  "any  other  felony/'  other  offences  than  capital  offences, 
for  they  are  otherwise  specially  provided  for  by  this  section. 

Prior  to  legislation  by  congress  this  matter  of  peremptory 
challenges  in  the  federal  courts  was  in  some  confusion  until 
the  supreme  court  declared  that  they  might,  by  rule,  adopt 
the  state  practice.  U.  8.  v.  Shackleford,  18  How.  588;  U.  S. 
V.  Douglas,  2  Blatchf.  207;  U.  S.  v.  Reed,  Id.  436,  447,  and 
note;  U.  S.  v.  Gottingham,  Id.  470;  U.  S.  v.  Taliman,  10 
Blatchf.  21 ;  U.  S.  v.  Devlin,  6  Blatchf.  71. 

When  we  could  resort  to  the  state  practice  it  was  generally 
found  that  legislation  had  accurately  regulated  the  right  of 
challenge  by  distinctly  classifying  offences  with  such  statu- 
tory definitions  as  left  no  room  for  doubt.  But  since  congress 
has  legislated  we  can  no  longer  look  to  the  state  laws  for 
guidance,  nor  to  the  common  law,  but  only  to  the  acts  of  con- 
gress  themselves,  which,  unfortunately,  have  only  increased 
the  confusion  by  the  use  of  an  indefinite  term.  I  am  not 
advised  of  any  reported  case  construing  this  section,  nor  of 
the  practice  in  regard  to  it,  except  that  it  is  said  at  the  bar 
that  heretofore  in  this  district  10  challenges  have  not  been 
allowed  in  any  case  where  the  offence  charged  was  not,  by  the 
statute  creating  it,  declared  to  be  a  felony.  The  first  act  of 
congress,  passed  March  8,  1865,  (13  St.  500,)  after  provid- 
ing for  treason  and  capital  offences,  as  is  done  by  this  section 
819,  provided  that,  ''on  the  trial  of  any  other  offence  in  which 
'  the  right  of  peremptory  challenge  now  exists,  the  defendant  shall 
be  entitled  to  ten  and  the  United  States  to  two  peremptory 
challenges."  The  criticism  of  Judge  Conkling,  in  the  fifth 
edition  of  his  Treatise,  page  632,  on  this  act,  demonstrates 
how  indefinite  were  the  terms  used,  and  he  concludes  that  the 
section  was  nugatory  as  to  all  crimes  except  treason  and  cap- 
ital offences :  because  the  right  of  peremptory  challenge,  he 
says,  only  exists  in  cases  ot  felony,  and  now  nothing  is  felony 
except  capital  offences.  In  this  criticism  the  learned  district 
judge  of  Oregon  seems  to  concur,  for  he  also  declares  the  seo- 
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txcm  nugatory.  TJ.  8.  v.  RandaU,  1  Deady,  594,  648.  Yet, 
strange  to  say,  the  act  of  Jane  8,  1872,  (17  St.  282,)  substi- 
tutes this  word  felony  for  the  phrase  in  the  act  of  1866  which 
was  thus  condemned,  because  it  limited  the  right  of  peremp- 
tory challenges  to  cases  of  felony,  and  thereby  left  it  impossi- 
ble to  determine  under  the  act  of  1865  to  what  cases  it  should 
apply.  Perhaps  a  proper  construction  of  the  act  of  March  S, 
1865,  taken  in  connection  with  the  law  as  it  then  stood  under 
the  decision  in  the  case  of  United  States  y.  ShackUford,  supra, 
and  the  act  of  1840,  would  have  been  to  look  to  the  state 
practice  to  determine  in  what  cases  the  right  of  peremptory 
challenge  "now  exists, **  and  to  allow  10  challenges  in  all  such 
cases;  for  the  state  practice  then  furnished  not  only  the  rule 
as  to  number,  but  the  rule  as  to  the  kind  of  offence  in  which 
the  right  of  peremptory  challenge  eidsted,  as  we  have  already 
seen.  There  would  have  been  some  certainty  in  this,  but  now 
there  is  no  other  course  but  to  determine  by  the  common  law 
what  congress  meant  in  this  section  of  the  Revised  Statutes 
by  the  words  **any  other  felony."*  If  congress  uses  a  common- 
law  term  in  defining  a  crime,  or  in  any  statute,  we  must  look 
to  the  common  law  for  a  definition  of  the  term  used.  2  Abb. 
Pr.  171;  Conk.  Treatise,  178,  (5th  Ed.;)  U.  S.  v.  Palmer,  8 
Wheat.  610;  U.  S.  v.  Wilson,  Baldw.  78,  93;  U.  S.  v.  Bar^ 
ney,  5  Blatchf.  294,  296;  U.  8.  v.  MagiU,  1  Wash.  463. 
The  Massachusetts  Code  commissioners,  many  years  ago,  in 
enumerating /e2r>ni€«  within  the  provisions  of  their  Code,  in  a 
note,  add  that  the  meaning  ''of  the  word  ^felony'  (as  by  them 
defined)  is  limited  to  the  use  of  the  word  in  this  Code,  and  is 
not  to  be  confounded  with  the  common-law  signification  of 
the  same  term,  whatever  that  meaning  may  be,  for  it  is  a 
matter  of  no  little  difficulty  to  settle  it.**  Report,  title  "Expla- 
nation of  Terms  Cited;"  1  Hale's  P.  C.  (A.  D.  1847)  575,  note. 
The  supreme  court  of  Alabama  said,  in  Harrison  v.  8tate, 
65  Ala.  289,  241,  that  it  is  not  easy  to  determine  in  all  cases 
what  are  felonies  and  crimen  falsi,  "To  predicate  .of  an  act,** 
says  the  supreme  court  of  Ohio,  "that  it  is  felonious,  is  simply 
to  assert  a  legal  conclusion  as  to  the  quality  of  the  act ;  and 
unless  the  act  charged,  of  itself,  imports  a  felony,  it  is  not 
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made  so  by  the  application  of  this  epithet.  Indeed,  the  term 
felony  has  no  distinct  and  well-defined  meaning  applicable  to 
oar  system  of  criminal  jorispradence.  In  England  it  has  a 
well-known  and  extensive  signification,  and  comprises  every 
species  of  crime  which  at  common  law  worked  a  forfeiture  of 
goods  and  lands.  But  under  our  Criminal  Code  the  word 
*  felonious,'  although'  occasionally  used,  expresses  a  significa* 
tion  no  less  vague  and  indefinite  than  the  word  *  criminal.**^ 
Matthews  v.  State,  4  Ohio  St.  639,  542.  In  the  constitution 
of  Tennessee  the  words  '^criminal  charge"  are  held  to  be 
synonymous  with  *^crimes"  which  is  said  to  mean,  tech- 
nically, ''felonious"  offences.  McGinnis  v*  State,  9  Humph. 
43. 

The  term  ''felony'*  appears  to  have  been  long  used  to  sig- 
nify  the  degree  or  class  of  crime  committed,  rather  than  the 
penal  consequences  of  the  forfeiture  occasioned  by  the  crime 
according  to  its  original  signification.  1  Archb.  Cr.  PI.  1, 
note;  1  Buss,  on  Grimes,  43. 

Capital  punishment  by  no  means  enters  into  the  true  defi- 
nition of  felony.  Strictly  speaking,  the  term  comprised  every 
species  of  crime  which  occasioned  at  common  law  the  total 
forfeiture  of  either  lands  or  goods,  or  both.  That  was  the 
only  test.  Felonies  by  common  law  are  such  as  either  con- 
cern .the  taking  away  of  life,  or  concern  the  taking  away  of 
goods,  or  concern  the  habitation,  or  concern  the  obstruction 
of  the  execution  of  justice  in  criminal  and  capital  causes,  as 
escapes,  rescues,  etc.  1  Hale's  P.  G.  411.  These  crimes 
were  of  such  enormity  that  the  eommon  law  punished  them  by 
forfeiture:  (1)  the  offender's  wife  lost  her  dower;  (2)  his 
children  became  base  and  ignoble  and  his  blood  corrupted; 
(8)  he  forfeited  his  goods  and  chattels,  lands  and  tenements. 
The  superadded  punishment  was  either  capital  or  otherwise, 
according  to  the  degree  of  guilt;  that  is,  the  turpitude  of  the 
offence.  There  were  felonies  not  punishable  with  death,  and 
on  the  other  hand  there  were  offences  not  felonies  which 
were  so  punishable.  However,  the  idea  of  felony  was  so 
generaUy  connected  with  capital  punishment,  that,  erro* 
neously,  it  came  to  be  understood  that  all  crimes  punishable 
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with  death  were  felonies;  and  so,  if  a  statute  created  a  new 
offence  and  declared  it  a  felony,  but  prescribed  no  punish- 
ment, by  implication  of  law  it  was  punishable  with  death. 
This  has  been  changed  by  statute,  and  now,  where  a  felony  is 
created  and  no  punishment  prescribed,  it  is  transportation 
for  seven  years,  or  imprisonment,  with  or  without  hard  labor, 
not  exceeding  two  years;  and  for  a  second  felony,  transporta- 
tion for  life,  7  and  8  Geo.  IV.  The  punishment  for  a  mis- 
demeanor at  common  law  was  fine  or  imprisonment,  or  both, 
unlimited,  but^in  the  most  aggravated  cases  seldom  exceed- 
ing two  years.  Tomlin's  Diet,  title  "Felony;"  4  Black.  Com. 
94;  3  Inst.  43;  4  Bacon's  Abridg,  title  "Felony"  and  title 
"Forfeiture;"  Viner's  Abridg.  title  "Forfeiture;"  1  Hale's  P. 
G.  411, 574 ;  1  Archb.  Gr.  Pr.  1,  and  note,  and  p.  185 ;  1  Buss,  on 
Grimes,  42;  1,  Bish.  Cr.  Law,  §§  580-590;  U.  S.  v.  Williams, 
1  Cranch's  G.  C.  178;  Adams  v.  Barrett,  5  Ga.  404,  412; 
State  V.  Dewer,  65  N.  G.  572;  U.  S.  v-  Smith,  5  Wheat.  153, 
159;  U.  S.  V.  Stoats,  8  How.  41. 

Tested  by  the  common  law,  then,  this  term  has  no  very 
exact  and  determinate  meaning,  and  can  apply  to  no  cases 
in  this  country  except  treason,  where  limited  forfeiture  of 
estate  is  allowed.  But  technically  that  is  a  crime  of  a  higher 
grade  than  felony,  although  it  imports  also  felony.  If  it  be 
conceded  that  capital  punishment  imports  a  felony,  ther§  can 
be  none,  at  common  law,  except  capital  crimes.  But  that  test 
is  untechnical  and  founded  in  error.  It  does  not  always  ap- 
ply, and  it  is  as  arbitrary  to  say  that  a  crime  punished  capi- 
tally is  a  felony,  as  it  is  to  say  that  one  punished  by  impris- 
onment in  the  penitentiary  is  a  felony.  Our  ancestors 
brought  with  them  the  common-law  gradations  of  crime,  as 
they  stood  in  their  day,  and  although  they  organized  a  gov- 
ernment which  is  wholly  destitute  of  a  criminal  common  law, 
its  influence  has  always  prevailed  to  produca  incongruities 
arising  out  of*  an  attempt,  even  when  creating  new  offences, 
unknown  to  any  law  except  our  own  peculiar  system,  to  keep 
up  its  gradations  of  crime.  The  supreme  court,  in  the  case' 
last  cited,  points  out  the  distinction  between  the  use  of  the 
word  "felony"  as  descriptive  of  an  offence,  and  as  descriptive 
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of  the  ptmishment ;  pronounces  it  the  merest  technicality,  and 
holds  that  where  a  statute  creates  an  offence  and  declares  it 
a  felony  it  is  not  necessary  to  plead  a  felonious  intent.  Bouv. 
Diet.  "Feloniously.''  The  court  also  speaks  of  "the  moral 
degradation  attaching  to  the  punishment  actually  inflicted/' 
and  intimates  that  it  is  ahout  all  that  is  left  tons  of  the  com- 
mon-law idea  of  felony.  There  is  just  as  much  of  moral  deg- 
redation  in  an  offence  called  by  the  statute-makers  a  misde- 
meanor, if  punished  degradingly,  as  if  with  the  same 
character  of  punishment  they  call  it  a  felony. 

In  American  law,  forfeiture  as  a  consequence  of  crime  being 
generally  abolished,  the  word  "felony"  has  lost  its  original 
and  oharacteristio  meaning,  and  it  is  rather  used  to  denote 
any  high  crime  punishable  by  death  or  imprisonment.  Bur- 
rill's  Diet,  title  "Felony."  The  term  is  so  interwoven  with 
our  criminal  law  that  it  should  have  a  definition  applicable 
to  its  present  use;  and  this  notion  of  moral  degradation  by 
confinement  in  the  penitentiary  has  grown  into  a  general 
understanding  that  it  constitutes  any  offence  a  felony,  just 
as,  at  common  law,  the  idea  of  capital  punishment  became 
inseparably  connected  with  that  of  felony.  There  is,  there- 
fore, much  force  in  the  suggestion  of  counsel  that  since  we 
cannot  define  this  word,  as  used  in  this  statute,  by  the  com- 
mon law,  it  must  be  understood  that  congress  used  it  in  this 
modem  sense.  Because,  where  the  words  of  a  statute  con- 
strued technically  would  be  inoperative,  but  construed  accord- 
ing to  their  common  signification  would  have  a  reasonable 
operation,  the  courts  do  sometimes  adopt  the  latter  construc- 
tion. Tet  it  will  be  found  that  this  modem  idea  of  felony  has' 
come  into  general  use  by  force  of  state  legislation  on  the  sab-' 
ject,  so  far  as  it  is  legally  established.  From  a  very  early 
day,  and  as  a  necessity,  the  state  legislatures  have  passed 
laws  defining  and  enumerating  felonies  as  those  crimes  pun- 
ishable by  confinement  in  the  penitentiary;  and  this  has 
come  to  be  the  law  in  nearly  every  state.  In  Tennessee  the 
law  of  1829  elaborately  enumerates  felonies,  and  punishes 
them  with  hard  labor  in  the  jail  or  penitentiary,  and  the  act 
of  1873,  chapter  57,  makes  all  crimes,  punishable  by  confine- 
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meni  in  the  penitentiaryi  felonies,  and  bo  defines  the  term* 
C.  &  N.  816 ;  Acts  1873,  p.  87.  We  have  no  such  legisla- 
tion by  congress.  Section  5391  of  the  Revised  Statutes  is  lim- 
ited to  offences  committed  in  places  ceded  to  the  United 
States,  and  adopts  the  state  law  as  to  such  offences  if  not 
otherwise  provided  for;  and  of  course,  in  such  cases,  if  the 
offence  is  a  felony  by  state  law,  it  becomes  a  felony  by  this 
section. 

There  is  no  uniformity  in  the  legislation  of  congress  as  to 
the  punishment  of  criminal  offences,  and  we  often  find  statu- 
tory misdemeanors  punished  more  severely  than  statutory 
felonies;  and  while  some  of  the  statutes  prescribe  hard  labor 
as  a  part  of  the  punishment,  when  necessarily  the  confine- 
ment must  be  in  some  prison  where  it  can  be  so  enforced,  on  the 
other  band  the  simple  imprisonment  prescribed  may  become 
confinement  with  hard  labor  by  selecting  a  prison  where  it  is  a 
part  of  the  discipline ;  so  that  we  often  find  prisoners  convicted 
of  the  same  offence,  and  sentenced  to  the  same  punishment,  un- 
dergoing in  fact  different  punishments.  Ex  parte  Karstendick, 
93  U.  S.  396.  In  this  case  it  is  held  that  it  is  not  the  inten- 
tion of  our  statutes  to  limit  confinement  in  the  penitentiary 
to  those  offences  where  hard  labor  is  imposed.  Bev.  St.  § 
5539.  We  find  it,  therefore,  impraeticable  to  apply  any  such 
test  as  that  prescribed  by  the  state  legislation  above  men- 
tioned, as  the  legislation  of  congress  now  stands,  to  the  deter- 
mination of  the  meaning  of  the  word  '*felony"  as  used  in 
section  819  now  under  consideration. 

But,  aside  from  this,  nothing  is  better  settled  than  that  we 
cannot  look  to  the  state  laws,  in  the  criminal  jurisprudence 
of  the  United  states,  for  the  characteristic  elements  which  go 
to  make  up  an  offence,  and  enter  into  it  as  a  part  of  its  legal 
status;  nor  to  the  common  law;  nor  even  to  the  character  of 
the  punishment.  The  federal  courts  take  no  cognizance  of 
state  statutes  in  criminal  proceedings,  and  deduce  no  crimi- 
nal jurisdiction  from  the  common  law,  which  has  no  force, 
directly  or  indirectly,  to  make  an  act  an  offence  not  made  so 
by  congress;  though  in  all  matter^  respecting  the  accusa- 
tion and  trial  of  offenders,  not  otherwise  provided  for,  we  are 
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referred  to  the  laws  and  usages  of  the  state  when  the  judicial 
system  was  organized.  1  Abb.  Pr.  197;  2  Abb.Pr.  171;  U. 
S.  V.  Reid,  12  How.  361;  U.  8.  v.  Lancaster,  2  McLean,  431; 
U.  S.  V.  Peterson,  1  Wood.  &  M.  306, 309 ;  U.  S.  v.  Shepherd,  1 
Hughes,  520,  622;  U.  S.  v.  Taylor,  Id.  514,  617;  U.  S.  v. 
MiLCweU,  3  Dill.  275,  276;  U.  S.  v.  Shepard,  1  Abb.  431;  U. 
S.  V.  Cross,  1  MoArth.  149;  U.  S.  v.  Black,  1  Sow.  211;  U. 
S.  V.  Ebert,  1  Cent.  L.  J.  205;  U.  S.  v.  Williams,  1  Cliff.  6; 
U.  8^  V.  Barney,  5  Blatohf.  294;  U.  8.  v.  Watkins,  8  Cr.  C.  C. 
441,  461;  U.  S.  v.  Hammond,  2  Woods,  197;  U.  S.  v.  MagiU, 
1  Wash.  C.  C.  463. 

In  those  cases  where  the  state  laws  have  been  adopted  as 
in  section  5891  of  the  Bevised  Statutes,  they  stand  as  if  the 
act  of  congress  had  defined  the  offences  in  the  very  words  of 
the  state  law;  and  in  those  cases  where  congress  has  been- 
content  to  denounce  the  offence  by  its  common -law  name,  as' 
in  murder  and  rape,  for  example,  (Bey.  St.  5339,  5354,)  they 
stand  as  if  congress  had  re-enacted  the  common  law  totidem 
verbis.  And  in  such  cases,  unquestionably,  if  the  crime  be  a 
felony  at  common  law  or  by  state  statute,  it  is  a  felony  under 
the  act  of  congress ;  and  if  not  punished  eapitaUy  would  fall 
within  the  designation  of  '*any  other  felony,"  as  used  in  this 
section  819,  by  force,  not  of  the  common  law  or  state  statute, 
but  of  the  federal  statute.  Murder  is  a  felony  at  common 
law,  but  it  maybe  doubted  if  rape  is,  it  having  been  made  so 
by  statute.  Merton,  2;  1  Hale's  P.. G.  226.  If  this  latter 
offence  were  not  punished  capitally,  and  we  were  confined,  as  in 
some  of  the  states,  to  the  ancient  common  law,  and  not  that 
existing  at  the  time  of  the  revolution,  it  would  become  a  very 
difficult  matter  to  determine  how  it  was  to  be  ruled  under 
this  section  819.  This  is  mentioned  to  illustrate  the  almost 
inextricable  perplexity  which  arises  from  the  use  of  this 
word  ''felony"  in  the  present  state  of  our  law,  in  acts  of  con- 
gress, without  some  statutory  definition  of  it.  It  does  not 
follow,  however,  because  we  can  find  no  common-iaw  defini- 
tion of  this  term  which  will  give  it  -r]d  this  statute  operation 
according  to  that  law,  and  are  forbidden  to  adopt  the  defini* 
tion  found  in  the  modem  use  of  it  in  state  statutes,  that  this 
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clause  of  the  section  is  nugatory.  The  authorities  cited  show 
thai  congress  has  the  undoubted  power  to  create  felonies  by 
legislation  operating  within  the  limitations  of  its  jurisdiction 
oyer  crimes,  and  that  from  time  immemorial  legislatures  hav- 
ing general  jurisdiction  over  criminal  offences  have  added  fel- 
onies to  the  common-law  list.  U.  S.  v.  Tynen,  11  Wall,  88. 
Statutes  create  felonies  either  by  declaring  offences  to  be  fel- 
onies in  express  terms,  or  impliedly,  as  in  the  ancient  stat- 
utes, by  enacting  that  the  defendant  should  have  judgment  of 
life  and  member  where  the  word  ** felony"  is  omitted,  or  where 
the  statute  says  an  act  under  particular  circumstances  shall 
be  deemed  to  have  been  feloniously  committed.  1  Arch,  Or, 
Fr.  1,  and  note;  1  Buss,  on  Grimes,  43;  and  authorities  above 
cited.  Now,  where  the. common  law  operates,  this  declara- 
tion, express  or  implied,  entailed  the  consequences  of  for- 
feiture, and  if  the  statute  fixed  no  punishment  there  was 
superadded  by  the  ancient  law  the  penalty  of  death,  and  now 
in  England  transportation,  and  in  our  American  states  con- 
finement in  the  penitentiary.  But  it  is  manifest  that  the 
jurisprudence  of  the  United  States,  as  long  as  section  5326  of 
the  Bevised  Statutes  and  other  prohibitions  of  forfeiture  of 
estate  and  corruption  of  blood  as  a  punishment  for  crime 
continues  to  be  the  law,  and  as  long  as  congress  adopts  no 
general  legislation  punishing  felonies  as  such,  either  capi- 
tally or  otherwise,  the  declaration  that  an  offence  shall  be  a 
felony  in  an  act  of  congress  is  merely  brutum  frdmen,  except 
80  far  as  it  inclines  the  legislative  mind  to  affix  a  more  severe 
penalty  for  the  commission  of  the  offence.  Notwithstanding, 
this,  however,  it  has  been,  until  recent  years,  the  constant 
habit  of  congress  to  declare  offences  created  by  it  either  fel- 
onies or  misdemeanors  in  express  terms,  or  to  leave  them  to 
be  misdemeanors  by  making  no  declaration  on  the  subject. 
There  is  no  doubt  that  offences  are  felonies  when  so  declared 
to  be,  and  the  accused  is  entitled  in  such  cases,  where  not 
punished  capitally,  to  10  challenges  under  this  section  819, 
and  this  is  about  the  only  substantive  effect  such  a  declara- 
tion has,  unless  it  be  that  it  further  gives  the  accused  the 
right  to  be  proceeded  against  only  by  indictment  under  the 
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fifth  amendment  to  the  constitution;  though  it  has  been  judi- 
cially declared  that  under  our  system  a  felony  is  not  an 
infamous  crime  in  the  sense  of  that  amendment.  U.  S.  y. 
Cro88y  supray  and  the  other  authorities  above  cited.  It  would 
seem,  therefore,  that  it  is  rather  to  the  advantage  than  the 
disadvantage  of  the  offender  to  have  congress  declare  his  of- 
fence H,  felony.  Be  this  as  it  may,  the  clause  under  consider- 
ation may  operate,  in  other  than  capital  cases,  to  give  the 
defendant  10  challenges  in  the  following  classes  of  cases: 
Firsty  where  the  defence  is  declared  by  statute,  expressly  or 
impliedly,  to  be  a  felony;  second,  where  congress  does  not 
define  an  offence,  but  simply  punishes  it  by  its  common-law 
name,  and  at  common  law  it  is  a  felony ;  third,  where  con- 
gress adopts  a  state  law  as  to  an  offence,  and  under  such  law 
it  is  a  felony. 

It  only  remains  to  be  determined  whether  tbe  offence 
charged  in  this  indictment  comes  within  either  of  these  cate- 
gories. Making  counterfeit  coin  was  by  the  ancient  common 
law  treason,  and  subsequently  a  felony,  while  uttering  or 
passing  it  was  only  a  misdemeanor.  Fox  v.  Ohio,  5  How. 
410,  433;  Tomlin's  Diet,  title  "Coin;"  1  Hale's  P.  C.  210, 
224;  U.  S.  v.  McCarthy,  4  Cranch's  C.  C.  304;  U.S.  v.  Shep- 
herd,  1  Hughes,  521.  The  act  of  1790  (1  St.  116)  declares 
counterfeiting  the  public  securities  a  felony,  and  punished  it 
with  death.  The  act  of  1825  reduced  the  punishment  to  hard 
labor  not  exceeding  10  years.  4  St.  119.  The  act  of  1806, 
the  first  to  protect  the  coin,  declared  counterfeiting  a  felony 
punishable  by  imprisonment  at  hard  labor.  2  St.  404.  '  The 
act  of  1825  declared  counterfeiting  the  coin  a  felony  punish- 
able with  imprisonment  at  hardlabo^  not  exceeding  10  years. 
4  St.  121.  The  act  of  1873  declared  counterfeiting  treasury' 
notes  a  felony,  as  did  the  acts  of  1847  and  1861.  9  St.  120; 
12  St.  123;  17  St.  434.  Counterfeiting  postage  stamps  was 
declared  felony  by  the  acts  of  1851  and  1853.  9  St.  589 ;  10 
St.  256.  Counterfeiting  three-cent  pieces  was  by  the  act  of 
1865  made  a  misdemeanor.     13  St.  518. 

The  Revised  Statutes  drop  this  classification,  as  does  the 
act  of  1877,  and  these  offences  are  no  longer  declared  felo- 
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rnes.  Bev.  St.  5414,  5457,  6464;  19  St.  223.  And  thisdem- 
ptLstrates  that  the  legislative  will  no  longer  declares  this 
offence  a  felony,  and  we  think  the  felony  feature  is  impliedly 
repealed.  It  is  argued  very  earnestly,  however,  that  the 
effect  of  this  is  only  to  leave  it  a  felony  as  at  common  law. 
We  have  already  shown  that  under  our  system  there  is  no 
jcommon-law  felony  unless  congress  merely  defines  a  crime 
which  is  a  felony  at  common  law  by  its  common-law  natne. 
If  the  act  said  "counterfeiting"  shall  be  punished  as  pre- 
scribed, it  would  be  a  felony;  but  it  does  not  say  so;  it  defines 
the  Q^ence  for  itself,  and  does  not  declare  it  a  felony  for  the 
obvipus  reason  that  such  a  declaration  would  not  change  the 
character  of  the  crime  or  the  punishment,  and  would  be 
wholly  UEieless.  Besides,  it  would  be  absurd  to  punish  the 
misdemeanors  of  uttering  and  passing  counterfeit  coin  with 
precisely  the  same  punishment,  all  defined  in  the  same  sec- 
tion, and  then  say  it  was  the  intention  of  congress  to  give  a 
defendant  charged  with  making  the  counterfeit  ten  challenges^ 
and  another  defendant  who  passed  it  only  three,  while  both 
offences  are  defined  and  punished  by  the  same  section  and 
with  the  same  punishment.  There  is  no  substantial  reason 
for  such  a  distinction.  One  crime  is  just  as  heinous  as  the 
other  in  the  sense  of  this  statute,  and  are  upon  an  equal  foot- 
ing. 

.  It  is  ruled  that  the  defendant  can  have  but  three  chaU 
lenges. 


I 


In  re  Mabtin,  Bankrupt. 

{DitHel  Cautit  W.  D,  Penmylvania,    October  18, 1880.) 

1«  MsCHAKio'B  Lien — Cohfutation  of  Timb.  —  In  compnting  the  six 
months  within  which  a  mechanic's  lien  can  be  filed,  under  the  statutes 
of  Pennsylvania,  (Purd.  Dig.  1034,  pla.  44,  46^)  either  the  day  on 
which  the  last  work  is  done,  or  the  day  on  which  the  dalm  is 
filed,  must  be  excluded. 

Swr  exceptions  to  the  report  of  the  commissioner  distribut- 
ing proceeds  of  real  estate. 
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-,  for  plaintiff. 
-,  for  defendant. 


AoHESON,  D.  J.  I  have  carefully  read  and  ^conBidered  the 
testimony  in  this  case  and  briefs  of  counsel  submitted  to  me, 
and  am  of  opinion  that  the  commissioner  was  right  in  his 
finding  that  the  last  work  by  Dyer  Loomis^  the  mechanics' 
lien  creditor,  upon  the  bankrupt's  building,  under  the  origi- 
nal contract,  was  done  on  October  5, 1874.  It  is  true,  the  rais- 
ing of  the  party  wall  seven  feet  above  what  was  called  for  by 
that  contract  was  for  the  accommodation  of  Chambers,  the 
adjoining  owner  and  builder,  and  was  in  pursuance  of  an 
independent  contract  between  him  and  the  bankrupt*  But 
the  raising  of  that  wall  merely  postponed  the  work  of  topping 
out  the  chimneys  on  the  party  wall  until  it  was  carried  up  the 
additional  height.  By  the  clear  preponderance  of  the  evi- 
dence it  appears  that  on  October  5,  1874,  the  chimneys  were 
topped  out,  and  also  some  filling  in,  or  chinking,  done 
under  the  frieze.  This  work  was  certainly  necessary  to  com- 
plete the  original  contract,  for  without  it  the  bankrupt's  house 
would  have  been  unfinished. 

But,  as  the  claim  was  not  filed  until  April  5,  1875,  it  is 
strenuously  contended  that  the  lien  was  lost.  To  this,  how- 
ever, I  cannot  assent.  By  section  14  of  the  mechanics'  lien 
law  of  June  16,  1836,  (Furd.  1033,  pi.  44,)  the  lien  remains 
"until  the  expiration  of  six  months  after  the  work  shall  have 
been  finished  or  materials  furnished,  although  no  claim  shall 
have  been  filed  therefor;  but  such  lien  shall  not  continue 
longer  than  the  said  period  of  six  months,  unless  a  claim  be 
filed  as  aforesaid,  at  or  before  the  expiration  of  the  same 
period."  The  phraseology  of  the  act  of  April  14,  1856, 
(Furd.  1034,  pi.  46,)  is  somewhat  different,  but  manifestly  it 
made  no  change  in  the  law  in  respect  to  the  time  for  filing  the 
claim.  Its  purpose  was  merely  to  link  together  the  items  of 
an  account  where  there  was  no  contract  for  the  whole,  or 
no  order  which  would  embrace  the  whole  within  a  single 
undertaking.  DiUer  v.  Burger,  68 .  Pa.  St.  432.  Clearly,  in 
.computing  the  six  months  under  these  two  recited  acts^ 
either  the  day  on  which  the  last  work  is  done,  or  the  day  on 
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which  the  claim  is  filed,  must  be  excluded.  Therefore,  the 
claim  here,  filed  April  5,  1875,  was  in  time. 

This  construction  of  the  mechanics'  hen  law  is  in  accord 
with  all  the  later  authorities  upon  the  vexed  question  of  the 
computation  of  time.  Cromelien  v.  Brink,  29  Pa.  St.  524. 
Thus  it  was  decided  in  Greenes  Appeal,  6  W.  &  S.  327,  that 
under  the  act  of  the  twenty-sixth  of  March,  1827,  the  five 
years  from  the  day  of  the  entry  of  a  judgment  within  which 
it  must  be  revived  by  scire  facias,  are  exclusive  of  the  day  on 
which  the  judgment  was  entered.  And  in  Menges  v.  Frick, 
73  Pa.  St.  137,  it  was  held  that  where  a  debt  was  due  Octo- 
ber 6,  1862,  suit  brought  October  6,  1868,  was  in  time  to 
escape  the  bar  of  the  statute  of  limitations.  ''Time  is  to  be 
computed  excluding  the  day  on  which  the  act  is  done  from 
which  the  count  is  made,"  is  the  rule  as  expressed  in  Brisben 
V.  Wilson,  60  Pa.  St.  462. 

As  respects  credits,  it  seems  to  me  the  commissioner  has 
made  all  proper  allowances,  and  correctly  reports  the  balance 
due  on  this  lien. 

And  now,  October  18,  1880,  the  exceptions  to  the  commis- 
sioner's report  are  overruled,  and  said  report,  and  the  distri- 
bution therein  made,  confirmed  absolutelv. 


YoYLBS,  Assignee,  v.  Fabkbb. 

{Cireuit  Cdurt,  D.  Indiana.    ,  1880.) 

BAinnttTFTCT — Judgment— Lien — ADinNisntATOR's  Bond — iLLmois 
Statutes. — ^Under  the  statutes  of  Illinois  an  assignment  in  bankruptcy 
does  not  defeat  the  lien  of  a  Judgment  recovered  against  the  bankrupt 
upon  an  administrator's  bond,  where  the  suit  upon  the  bond  was  insti- 
tuted prior  to  the  filing  of  the  petition  in  bankruptcy,  although  the 
Judgment  was  not  obtained  until  after  such  petition  had  been  filed. 
In  re  Jodyn,  2  Biss.,  explained. 


-,  for  plaintiff. 
-,  for  defendant. 


Dbummond,  G.  J.     The  facts  which  give  rise  to  the  contro- 
versy in  this  case  may  be  very  briefly  stated.     Thomas  J.  Bod* 
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man,  bankrupt,  as  the  administrator  of  an  estate,  had  given 
a  bond  under  the  law  of  this  state  for  the  faithful  performance 
of  his  duties  as  such  administrator.  On  the  twenty-seventh 
day  of  April,  1876,  a  suit  was  brought  in  the  state  court  upon 
the  bond.  Under  the  law  of  this  state  such  a  bond  is  given 
to  the  state,  and  the  suit  was  instituted  in  its  name.  A 
judgment  was  recovered  in  the  suit,  which  seems  to  have  been 
for  the  benefit  of  the  defendant  in  this  case,  Andrew  J.  Par- 
ker. Bodman,  who  executed  the  bond,,  became  a  bankrupt 
by  a  petition  filed  on  the  sixth  of  June,  1876,  and  an  assign- 
ment was  made  under  the  bankrupt  law  of  his  property  to 
the  assignee,  which,  of  course,  related  back  to  the  time  the 
petition  in  bankruptcy  was  filed.  Judgment  was  not  re- 
covered in  the  suit  on  the  bond  against  the  bankrupt  until 
after  the  petition  in  bankruptcy  was  filed,  and  the  question 
in  the  case  is  whether  the  assignee  is  entitled  to  the  property, 
or  the  parties  interested  in  the  bond  of  the  administrator. 
It  is  claimed  on  the  part  of  the  assignee  that  the  assignment 
cut  off  by  relation,  on  the  6th  of  June,  when  the  petition  was 
filed,  and  before  judgment  on  the  administration  bond  was 
rendered,  the  lien  which  the  judgment  gave  on  the  property 
of  the  bankrupt.  The  law  of  this  state  declares  that  in  suits 
instituted  by  the  state  upon  bonds  given  to  the  state,  that 
the  liens  upon  judgments  shall  relate  back  to  the  time  of  the 
institution  of  the  suit;  and  the  judgment  which  was  rendered 
in  the  state  court  declared  that  in  conformity  with  the  law 
the  lien  should  relate  back  to  the  twenty-seventh  of  April, 
1876,  when  the  suit  was  commenced.  If  the  lien  operated 
from  that  time  upon  the  property,  of  course  it  cut  off  any 
claims  which  the  assignee  might  have,  because  a  petition  in 
bankruptcy  was  not  filed  until  after  a  suit  on  the  bond  was 
commenced.     That  is  the  controversy  between  the  parties. 

I  think  that  I  must  hold,  under  the  law,  that  the  priority 
of  right  is  on  the  part  of  the  creditors  under  the  adminis- 
trator's bond,  and  not  on  the  part  of  the  assignee.  The 
bankrupt  law  was  not  intended  to  destroy  any  liens  created 
by  the  state  law.  It  is  true  that  it  was  quite  within  the 
bounds  of  possibility  that,  although  the  suit  was  coumienced 
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on  the  27th  of  April,  no  judgment  might  have  been  entered 
upon  the  bond,  or  might  not  be  entered  finally  for  an  indefi- 
nite  time;  still,  under  the  law  of  this  state,  when  the  suit 
was  commenced  on  such  instrument,  an  inchoate  lien  had  taken 
effect  on  all  the  property  of  the  bankrupt  within  the  jurisdio* 
tion  of  the  court,  and  whenever  judgment  was  finally  entered 
it  operated  by  relation  to  the  time  when  the  suit  was  com- 
menced.  The  liens  of  judgments  depend  very  much,  in  fact, 
I  may  say  exclusively^  in  a  case  at  law,  upbki  the  particular 
legislation  of  each  state.  In  some  of  the  states  we  know  that 
a  lien  of  a  judgment  operates  from  the  first  day  of  the  tdrm 
when  the  judgment  is  rendered.  In  some  states  it  operates 
from  the  last  day  of  the  term  when  the  judgment  is  rendered. 
In  other  states  it  operates  from  the  time  the  judgment  is 
rendered,  irrespective  of  the  first  and  last  days  of  the  term. 
In  this  case  there  is  an  express  statute  upon  the  subject,  and, 
as  I  understand,  the  supreme  court  of  this  state  has  held  that 
administrator's  bonds  are  within  the  terms  of  this  law,  and 
that  a  lien  upon  such  a  judgment  relates  back  to  the  time  the 
suit  was  commenced.  Then  there  was  an  inchoate  lien  on 
the  27th  day  of  April,  on  the  property  of  the  bankrupt,  which 
became  consummated  by  relation  when  the  judgment  was 
rendered,  and  it  cut  off,  therefore,  any  claim  which  the 
assignee  might  have  on  the  bankrupt's  property  which  related 
back  to  a  time  subsequent  to  that  of  the  commencement  of 
the  suit.  It  is  insisted  with  a  great  deal  of  force,  on  the  part 
of  counsel,  that  it  has  been  decided  in  In  re  Joslyn,  2  Biss. 
285,  that  the  lien  of  a  landlord,  which  he  acquires  by  virtue 
of  a  distress  warrant,  is  similar  to  that  acquired  by  this  judg- 
ment creditor,  and  that  the  same  principle  which  operates 
upon  a  lien  of  attachment  and  destroys  it,  also  operates  upon 
the  lien  of  the  judgment.  That  case  was  decided  under  the 
peculiar  legislation  of  Illinois  in  relation  to  proceedings  by 
landlords  to  enforce  their  rights  against  tenants.  It  required 
that  when  a  distress  warrant  should  issue  and  seize  the  prop- 
erty, that  there  should  be  a  suit,  or  an  inquiry  by  the  court, 
as  to  the  amount  due ;  and  what  was  found  due  was  in  the 
nature  of  a  judgment^  on  which  execution  could  issue  against 
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the  pn^rty.  This  eourt  held  that  within  the  spirit  of  the 
bankrapt  law  that  must  be  considered  subject  to  the  same 
mles  and  regulations  and  principles  as  cases  of  attachment 
against  the  bankrupt's  property,  and  that  it  should,  just  as  in 
that  case,  dissolve  and  put  an  end  to  the  attachment  or  lien 
of  the  landl#rd :  provided,  between  the  day  of  the  issue,  and 
the  levy  on  the  distress  warrant,  and  the  time  of  the  judgment 
and  execution  issued  under  the  orders  of  the  court,  the  peti- 
tion in  bankruptcy  was  filed.  I  still  adhere  to  the  view  which 
I  took  in  that  case,  as  to  the  effect  of  the  peculiar  legislation 
of  Illinois  in  relation  to  the  enforcement  of  the  rights  of  land- 
lords against  their  tenants ;  and,  as  was  stated  in  that  case, 
I  think  it  was  not  strictly  within  the  letter  of  the  bankrupt 
law,  but  within  its  general  scope  and  spirit.  In  this  case  it 
can  hardly  be  said  that  the  same  principle  applies.  Here  is 
an  express  provision  of  law,  which  declares  that  the  judgment 
on  an  administrator's  bond  shall  be  a  lien  from  the  very  day 
of  the  commencement  of  the  suit.  It  was  undoubtedly  com- 
petent for  the  state  to  enact  such  a  law,  and  the  bankrupt 
law,  as  I  think,  preserved  the  lien  which  the  law  of  the  state 
thus  created,  and  it  is  the  duty  of  the  federal  court  to  sus- 
tain it. 

Without  going  at  greater  length  into  the  considerations 
which  operate  upon  the  mind  of  the  court,  I  shall  affirm  the 
judgment  of  the  district  court. 
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Broadnax  V.  The  Centbal  Stook  Yabd  A  Teanbtp  Compant. 
{Cinmit  Omtrtf  D.  New  J&raey.    September  28, 1880.) 

1.  Bjb-ibsued  Lbttbbs  Patent  No.  6,925,  dated  June  23,  1874,  for  im- 
provement in  apparatus  for  rendering  lard  and  tallow  ^nd  other  ani- 
mal matter,  and  for  crisping  and  drying  the  refuse  thereof,  hM^  under 
the  circumstances  of  this  case,  not  infringed  by  the  defendant  corpo- 
ration. 

1.  Same — ImriEirnoN. — ^The  gist  of  the  invention  is  the  apparatus,  or  com- 
bination of  parts,  and  not  any  particular  instrumentality  by  which  it 
is  put  into  operation. 
Seymour  v.  Marsh  2  O.  G.  675. 
Wheder  v.  Ths  CUpperMmoer  Oo,  Id.  442. 

t.  Same — Same — Rb-ibsub^Glaih.— A  re-issue  is  not  therefore  void  which 
first  claims  the  instrumentality  by  which  the  combination  or  apparatus 
may  be  used. 

4.  Samb — Samb — CoNSTBUcnoir. — An  invention  need  not  in  fact  be  con- 
structed, in  order  to  preserve  a  patent,  when  the  patentee  is  a  citizen 
of  the  United  States,  and  the  invention  is  capable  of  construction  and 
operation  from  the  model  and  specifications  filed  in  the  patent-offlc«. 
WTieder  ▼•  The  Clipper  Mewer  Cq.^  aupiyk 

In  Equity. 

Amos  Broadnax,  for  complainant* 

Leon  Abbot,  for  defendant. 

Nixon,  D.  3.  The  bill  is  filed  in  this  case  against  the  defend* 
ant  corporation  for  infringing  re-issued  letters  patent,  No. 
6|925,  dated  June  23,  1874,  for  improvement  in  apparatus 
for  rendering  lard  and  tallow  and  other  animal  matter,  and 
for  crisping  and  drying  the  refuse  thereof.  The  original  let- 
ters patent,  numbered  81,473,  were  granted  to  the  complain- 
ant September  1,  1868.  The  bill  of  complaint  alleges  that 
the  first  claim  of  the  re-issue  has  been  infringed.  This  claim 
is  for  a  stationary  tank  enclosed  in  a  stationary  heating  cham- 
ber, and  fitted  with  a  horizontal  rotating  stirrer,  by  which 
the  material  under  treatment  is  thrown  over  and  over  while 
it  is  being  rendered  or  dried. 

The  principal  defences  insisted  upon  at  the  hearing  were 
— First,  that  the  re-issued  patent  was  void,  (a)  because  the 
re  issue  embraced  more  than  the  original  patent ;  (b)  because 
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the  alleged  invention  was  not  new;  and  (c)  because  it  was  use- 
less and  inoperative.  Second,  that  the  devices  used  by  the 
defendants  did  not  infringe. 

If  either  defence  prevail  there  must  be  a  decree  for  the 
defendants.  What  is  the  complainant's  patent?  It  has 
reference  to  mechanism  or  a  combination  of  ingredients  for 
the  separation  of  grease  or  tallow  from  animal  tissue  or 
fiber.  Two  modes  have  long  been  in  use  for  accomplishing 
this  result — one  by  steam  and  hot  water,  where  the  rough 
fat  or  offal  is  put  into  a  tank  or  kettle,  and  steam  is  injected 
in  a  sufficient  quantity  and  temperature  to  liquify  the  fat; 
and  the  other  by  the  application  of  dry  external  heat  to  the 
vessel  containing  the  tissue  or  fiber,  whereby  the  fat  is  melted 
and  then  drawn  off  in  various  ways.  One  is  known  as  the 
wet  and  the  other  as  the  dry  rendering.  Two  of  the  defend- 
ant's expert  witnesses,  Quimby  and  Beilly,  agree  that  the 
former  process  is  so  much  more  efficient  than  the  latter,  in 
separating  the  fat  from  the  animal  fiber,  that  the  residuum 
obtained  requires  a  different  treatment  to  prepare  it  for  use. 
The  elimination  of  the  grease  or  tallow  is  so  much  more  com- 
plete, that  it  is  only  necessary  to  evaporate  the  surplus  water 
to  have  the  residual  mass  fit  for  commercial  purposes ;  whereas, 
by  the  dry  process,  so  much  of  the  fat  still  adheres  to  the  fiber 
that  loss  would  ensue  unless  independent  mechanical  treat- 
ment  is  resorted  to,  by  pressure  or  squeezing,  to  remove  the 
adhering  fat  before  the  scraps  or  cracklings  are  prepared  for 
fertilizers. 

The  complaiaant  has  sought  to  remedy  the  practical  incon- 
venience and  expense  resulting  from  the  need  of  these  sep- 
arate processes  for  rendering  and  drying,  by  claiming  in  his 
re-issue  such  a  combination  of  a  heating  chamber,  tank,  and 
stirrer  that  the  material  is  rendered  and  the  refuse  dried  in 
one  continuous  process  in  the  same  apparatus. 

In  the  original  letters  patent,  the  patentee,  in  stating  the 
history  of  the  art,  describes  both  methods  and  suggests  the 
principal  objection  to  each.  The  object  of  his  invention  was 
to  remedy  these  defects  by  furnishing  a  combination  of  instru- 
mentalities, all  of  which  were  old,  but  claimed  to  be  new  in 
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their  combination  and  results.  He  does  not  pretend  that  the 
combination  has,  in  itself^  any  capacity  to  produce  any  useful 
result,  and  nowhere  therein  does  he  indicate  that  it  ^may  be 
used  except  in  connection  with  external  dry  heat.  But,  in 
the  re-issue,  he  states  broadly  that  his  invention  extends  to 
whatever  form  the  apparatus,  in  its  various  forms,  may  take, 
or  in  whatever  form  the  heat  may  be  applied,  or  however  the 
furnace  may  be  combined  with  the  apparatus. 

The  counsel  for  the  defendant,  at  the  hearing,  insisted  that 
this  was  an  enlargement  of  the  3Cope  of  the  patent;  that 
more  was  claimed  than  was  suggested  in  the  original;  and 
that  hence  the  re-issue  was  void,  not  being  for  the  same 
invention. 

I  do  not  think  the  re-issue  is  obnoxious  to  such  a  charge. 
In  view  of  the  state  of  the  art,  an  apparatus  for  rendering  the 
fat  and  drying  the  refuse  of  animal  matter  is  patentable, 
apart  from  any  connection  with  other  instrumentalities  by 
which  it  is  to  be  made  operative  and  efficient.  Because  one 
mode  only  is  indicated  in  the  original,  the  patentee  is  not 
shut  up  to  the  one  mode  in  the  re-issue,  as  long  as  it  is  not 
of  the  essence  of  the  invention.  The  law,  indeed,  requires 
him  to  disclose  some  mode  by  which  it  can  be  rendered  prac- 
tically useful,  but  it  does  not  follow  that  he  is  confined  to 
that,  and  may  use  no  other.  The  gist  of  the  invention  is  the 
apparatus,  or  combination  of  parts,  and  not  any  particular 
instrumentality  by  which  it  is  put  in  operation.  Seymour  v. 
Marsh,  2  0.  G.  675 ;  Wheeler  v.  The  Clipper  Mower  Co.  Id. 
442.  It  may  be  proper  also,  in  this  connection,  to  allude  to 
another  ground  of  opposition  to  the  complainant's  patent, 
urged  by  the  defendant  in  the  argument. 

The  proof  was  that  the  complainant  had  never  put  his 
alleged  .invention  into  practical  use,  and  it  was  insisted  from 
this  fact  that  the  inventor  could  not  maintain  a  suit  for  its 
infringement.  But  this  is  not  the  law,  when  the  patentee  is 
a  citizen  of  the  United  States.  In  Wheeler  v.  The  Clipper 
Mower  Co.,  supra,  Judge  Woodruff,  in  considering  this  objec- 
tion to  the  validity  of  a  patent,  says :  "If  the  invention  be 
such  that  when  the  thing  invented  shall  be  constructed 
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according  to  the  model  and  specifications  filed,  it  will  operate 
saccessfally,  as  a  practical  and  useful  thing,  the  inventor 
has  satisfied  the  law,  and  his  patent  is  valid.  He  is  not 
bound  by  law  to  construct  it,  in  order  to  preserve  his  patent." 

In  our  investigation  into  the  design  and  aim  of  the  patent 
we  are  favored  with  the  testimony  of  the  patentee  himself, 
who  is  also  complainant  in  the  case,  and  who'  ought  to  be  a 
competent  authority  on  the  question  of  what  the  inventor 
intended  to  embrace.  He  says,  at  folio  552  of  the  record, 
that  **the  essential  principle  of  my  [his]  invention  consists 
of  a  tank  enclosed  in  a  hot  chamber,  by  which  the  heat  can 
be  kept  in  the  material  without  danger  of  burning  it,  and  of 
an  instrument  introduced  into  the  tank  by  which  the  material 
can  be  continually  stirred  or  agitated  in  such  manner  as  to 
continually  present  new  particles  of  the  material  under  treat* 
ment  to  the  drying  surface  of  the  tank,  and  to  the  free  heat 
contained  in  the  tank.** 

Accepting  this  as  an  accurate  description  of  the  complain- 
ant's patent,  the  remaining  questions  are :  (1)  does  the  de- 
fendant corporation  infringe  the  combination?  and  (2,)  if 
they  are  infringers,  is  the  combination  of  the  complainant 
new?  The  defendants  disclose,  in  their  answer  and  by  their 
testimony,  the  mechanism  which  they  employ  in  rendering  the 
fat  and  drying  the  refuse.  They  allege  that  upright  boilers 
are  used  in  one  portion  of  their  factory,  separate  and  apart 
from  the  place  where  the  scraps  or  residuum  are  dried.  "In 
these  boilers,**  it  is  further  stated,  ''the  animal  matter  is 
placed,  and  steam  is  injected  therein  in  the  ordinary  way 
until  the  lard  or  tallow  is  boiled  out^  The  lard  or  tallow  is 
then  drawn  off  from  above  the  water  contained  in  the  boiler 
through  any  ordinary  stop-cock  in  the  side  of  the  boiler.  The 
water  is  then  drawn  off,  and  the  refuse  animal  matter  is  dumped 
into  a  tank  underneath,  from  which  it  is  taken  and  put  into 
an  ordinary  screw-press,  for  the  purpose  of  expelling  the  ex- 
cess of  water.  The  scrap  or  residuum  is  then  taken  to 
another  part  of  the  factory  and  placed  in  an  ordinary  hori- 
zontal steam- jacketed  boiler.  In  this  boiler  there  is  a  hori- 
zontal  shaft  with  radial  arms.     The  steam  is  then  let  into  the 
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jacket  of  the  boiler  and  the  shaft  is  turned.  The  result  of 
the  operation  is  that  the  animal  matter  is  reduced  to  a  fine, 
dry  powder  of  almost  pure  animal  fiber.  The  powder  is  free 
from  odor,  and  is  used  as  an  article  of  commerce,  and,  by  rea- 
son of  the  great  percentage  of  nitrogen  it  contains,  and  by 
reason  of  the  absence  of  oleaginous  matter  from  it,  it  is  fitted 
for  immediate  use  in  the  manufacture  of  fertilizers." 

The  witness  Quimby  says,  (fol.  1128) :  "Exactly  what  is 
done  by  the  defendants  is  fully  and  correctly  stated  in  their 
answer  to  this  suit,  which  I  have  read.**  He  further  testifies 
that  the  defendant's  rendering  is  exclusively  by  the  wet  pro- 
cess, in  a  number  of  upright  boilers,  substantially  like  the 
rendering  tank  described  in  the  patent  re-issued  to  Ebenezer 
Nilson,  May  7,  1850;  that  when  the  tallow  is  all  rendered 
the  scrap  is  removed  from  the  boilers,  and,  after  the  excess 
of  water  is  pressed  out  of  it,  is  carried  to  another  part  of  the 
premises  and  deposited  in  a  number  of  horizontal  steam- 
jacketed  stationary  cylinders,  in  which  it  is  dried  by  the 
action  of  revolving  arms;  that  the  rendering  and  drying  are 
thus  two  distinct  operations,  and  are  not  conducted  as  parts 
of  one  process  in  the  same  apparatus,  but  are  separately  con- 
ducted in  two  different  kinds  of  apparatus,  respectively  situ- 
ated in  two  different  parts  of  their  premises.  It  is  in  carrying 
on  this  second  stage  of  the  process,  to-wit,  in  drying  the  scrap 
after  the  rendering  and  pressure,  that  the  complainant  Con- 
siders his  patent  to  be  infringed.  He  regards  the  horizontal 
steam-jacketed  stationary  cylinders,  containing  a  horizontal 
shaft  with  radial  arms,  as  equivalents  for  the  constituents  of 
the  combination  described  in  the  first  claim  of  his  re-issued 
patent. 

Whether  he  is  correct  in  this  depends  upon  whether  a  lib- 
eral or  narrow  construction  is  given  to  his  claim.  Any  con- 
struction broad  enough  to  constitute  the  defendants  infrin- 
gers, it  seems  to  me,  would  render  his  patent  void,  for  lack- 
ing the  essential  qualities  of  usefulness  and  novelty.  After 
a  careful  consideration  of  what  is  fairly  embraced  in  the  pat- 
ents granted  respectively  to  John  C.  Appenzeller,  on  the  26th 
of  January,  1859,  (defendant's  Exhibit  G ;)  and  to  Matthew 
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Hodkinson,  on  the  29th  of  November,  1859,  (defendant's 
Exhibit  J;)  and  to  Eston,  Jr.,  and  Thiry,  on  the  27th  of 
February,  1866,  (defendant's  Exhibit  M,)— it  is  difficult  to 
hold  that  what  the  defendant  uses  infringes  the  complainant's 
patent,  without  at  the  same  time  reaching  the  conclusion 
that  these  several  patents  are  anticipations  of  the  claimant's 
claim.  I  find  in  them  the  stationary  tank,  the  heating  cham- 
ber, and  the  horizontal  rotary  stirrer  in  such  juxtaposition, 
and  bearing  such  relations  to  each  other,  that  it  is  quite  as 
easy  to  say  that  the  complainant's  patent  infringes  them,  as 
to  affirm  that  the  defendants'  infringe  the  complainant's. 
Becognizing  the  fact  that  a  limited  construction  may  be  given 
to  the  patent,  which  will  allow  it  to  stand,  I  will  not  say  that 
it  is  void  for  want  of  novelty;  but  there  must  be  a  decree  in 
favor  of  the  defendants,  on  the  ground  that  they  do  not  in- 
fringe. 

Let  a  decree  be  entered  dismissing  the  complainant's  bill^ 
with  costs. 


Nat.  Cab-Bbaee  Shoe  Co.  v.  L.  S.  &  M.  S.  Bt.  Co. 

Nat.  Gab-Brake  Shoe  Co.  v.  The  I.  C.  B.  Go. 

{OireuU  Court,  JT.  D.  MirwU.     October  11,  1880.) 

1.  Patent  No.  40,156 ^Second  Cladc  — iKFBmoEMENT.— The  second 

claim  of  patent  No.  40,156,  issued  October  6, 1863,  to  James  Bing, 
for  an  improyement  in  car-brake  shoes  for  railway  cars,  hdd,  in- 
fringed under  the  circumstances  of  this  case. 

2.  Invention— Construction.— ^In  construing «n  invention,  effect  must 

be  given  to  the  whole  of  the  description  contained  in  the  specifica- 
tion and  claims. 
8.  Same— Same.— A  patent  contained  two  claims— i^s^,  for  a  certain 
"lateral  rocking  motion"  of  the  one  part  of  a  combination  upon  that 
of  the  other ;  second,  for  such  combination  with  certain  additional 
elements,  **  the  whole  being  constructed  and  arranged  substantially 
as  specified."  Held,  that  such  second  claim  could  be  infringed  by  a 
machine  not  containing  such  "  lateral  rocking  motion,"  where  such 
motion  was  not,  in  terms,  referred  to  by  the  said  claiio. 

In  Equity. 
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Banning  d  Banning,  for  complainant. 

George  Payson,  for  defendant. 

Dbummond,  C.  J.  These  two  cases  depend  mainly  upon 
the  construction  which  is  to  be  given  to  plaintiff's  patent  of 
October  6,  1863.  The  counsel  for  the  respective  parties 
differ  as  to  this  construction.  According  to  the  view  of  the 
plaintiff's  counsel,  the  patent  should  receive  a  liberal  or 
enlarged  construction,  speaking  of  it  in  one  sense.  Accord* 
ing  to  the  view  of  the  defendant's  counsel,  the^  construction 
should  be  more  narrow.  The  original  patentee  was  JameB 
Bing.  No  controversy  is  made  as  to  the  title  of  the  plaintiff 
to  the  patent.  The  patent  is  for  an  improved  shoe  for  car 
brakes,  constructed  in  two  parts,  a  model  of  which  I  hold  in 
my  hand.  That  part  which  rubs  against  the  periphery  of  the 
wheel  of  the  car,  and  produces  the  retarding  motion,  is  called 
the  sole.  The  other  part  is  called  the  shoe.  Now,  in  con- 
sidering his  invention,  we  must  give  effect  to  the  whole  of  the 
description  contained  in  the  specification  and  claims.  The 
patentee  starts  out  with  declaring  that  his  invention  is — First, 
the  construction  of  the  two  parts  of  the  shoe,  in  the  peculiar 
manner  which  is  described,  so  that  the  part  in  contact  with 
the  wheel  can  accommodate  itself  to  the  same.  He  goes  on 
to  describe  that  the  periphery  of  a  car-wheel  is  bevelled,  and 
that  the  object  of  his  peculiar  construction  of  the  shoe  and 
the  sole  is  that  the  part  which  comes  in  contact  with  the 
periphery  of  the  wheel  may  accommodate  itself  to  the  wheel; 
He  claims  that  his  invention  consists,  secondly,  in  a  peculiar 
combination  of  the  two  parts  of  the  shoe,  the  clevis  by  which 
the  shoe  is  suspended  to  the  truck,  and  the  bolt  which  secures 
the  clevis  to  the  shoe,  and  the  two  parts  of  the  shoe  to  each 
other.  Then  he  describes  the  shoe  by  giving  in  detail  the 
manner  in  which  the  parts  are  constructed,  and  their  relations 
to  each  other,  and  to  the  periphery  of  the  wheel ;  and  then  he 
describes  the  peculiar  manner  in  which  the  wheels  of  the  car 
are  constructed  and  beveled.  One  of  the  main  things  con- 
nected with  the  construction  of  these  two  parts,  is  that  the 
shoe  has  two  lugs  which  pass  outside  of  a  lug,  a,  of  the  sole, 
and  a  bolt  fastens  them  together.    There  is  also  .a  lug,  d^  in 
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the  sole,  which  fits  into  a  sort  of  mortise  or  opening  in  the 
shoe,  so  as  to  enable  the  oscillating  or  vibratory  motion, 
which  he  speaks  of,  to  take  place.  After  describing  the  diffi- 
culties which  exist  in  fitting  the  shoe  to  the  periphery  of  the 
wheel,  he  says :  ''These  difficolties  are  avoided  by  my  inven- 
tion, inasmuch  as  the  sole,  B,  is  permitted  to  have  a  lateral 
rocking  motion  on  the  shoe,  and  can  at  once  accommodate 
itself  to  the  bevel  of  the  wheel,  or  to  any  variation  caused  in 
that  bevel  by  the  lateral  movement  of  the  axle."  Then  he 
says:  "Another  improvement  in  my  invention  is  the  pecul- 
iarly simple  arrangement  of  the  clevis  which  supports  the 
shoe;  the  bolt,  O,  serving  the  purpose  of  connecting  the  clevis 
to  the  shoe,  and  the  latter  to  the  sole." 

It  seems  as  though  the  patentee,  in  thus  describing  his 
invention,  intends  two  things :  in  the  first  place,  to  describe 
the  construction  and  sole  in  such  a  way  that  the  latter  is 
accommodated  to  the  ordinary  bevelled  periphery  of  the  wheel ; 
and,  secondly,  he  intends  to  describe  a  combination  of  these 
various  parts,  consisting  of  the  shoe  and  the  sole,  the  clevis 
by  which  the  shoe  is  suspended  to  the  truck,  and  the  bolt 
which  secures  the  clevis  to  the  shoe,  and  the  two  parts  of  the 
shoe  to  each  other.  This  appears  to  have  been  the  intention 
of  the  patentee,  and  the  claims  seem  to  carry  out  that  inten- 
tion. There  are  two  claims.  The  first  is :  *'The  shoe.  A,  and 
sole,  B,  both  being  constructed  and  adapted  to  each  other 
substantially  as  described,  so  that  the  sole  can  have  a  lateral 
rocking  movement  on  the  shoe,  for  the  purpose  specified." 
There  can  be  no  doubt  what  was  in  the  mind  of  the  patentee 
in  making  the  first  claim.  If  we  take  out  the  bolt,  the  rock- 
ing motion  can  be  seen  in  the  model  by  moving  the  two  (the 
shoe  and  the  sole)  one  upon  the  other.  And  to  accomplish 
that  the  bolt  is  somewhat  loose,  and  one  of  the  lugs  of  the 
sole,  a,  has  to  be  tapered  more  or  less,  as  he  describes  it. 
The  question  is  whether  there  is  necessarily  found  in  the 
second  claim,  as  an  essential  part  of  it,  without  which  it  does 
not  exist  as  a  valid  claim  and  there  can  be  no  infringement, 
this  cjonstruction  of  parts  which  produce  the  rocking  motion. 
This  claim  is :    "The  combination  of  shoe.  A,  sole,  B,  clevis,  D, 
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and  bolt,  G,  the  whole  being  constructed  and  arranged  sub- 
stantially as  specified."  It  will  be  observed^  the  words  are 
** constructed  and  arranged.** 

I  am  inclined  to  think  there  may  be  an  infringement,  and 
this  may  be  a  valid  claim,  independent  of  what  is  set  forth  in 
the  specifications,  as  he  describes  the  invention,  ''firstly, "and 
in  the  first  claim,  without  its  possessing  the  rocking  motion; 
and,  therefore,  that  the  view  which  the  plaintiff's  counsel 
take  of  the  construction  of  the  patent  is  correct.  I  have 
already  called  attention  to  the  manner  in  which  the  inventor 
divides  his  invention  into  two  parts — First,  so  that  the  sole  can 
accomodate  itself  to  the  periphery  of  the  wheel;  and,  secondly, 
the  peculiar  combination  of  the  two  parts  of  the  shoe,  the  clevis 
by  which  the  shoe  is  suspended  upon  the  truck,  and  the  bolt 
which  secures  the  clevis  to  the  shoe,  and  the  two  parts  to  oach 
other;  and  also  to  th&t  part  of  the  specification  in  which  he 
says  that  the  difficulties  which  have  heretofore  existed  are 
avoided  because  of  the  shoe  having  this  lateral  rocking 
motion.  He  then  says  his  invention  or  device  has  another 
improvement,  and  that  consists  in  what  he  describes  ''secondly" 
as  his  invention,  in  the  first  part  of  his  specification:  the 
peculiarly  simple  arrangement  of  the  clevis  which  supports 
the  shoe;  the  bolt,  G,  serving  the  purpose  of  connecting  the 
clevis  with  the  shoe,  and  the  latter  to  the  sole.  Whether  or 
not  the  combination  of  the  second  claim  contains,  as  an  essen- 
tial element,  this  lateral  rocking  motion,  in  order  to  make  it 
a  valid  claim,  and  whether  it  must  be  found  in  an  infringing 
machme,  is  the  question.  If  this  rocking  motion  was  all  that 
was  in  the  mind  of  the  inventor,  I  think  it  may  be  asked, 
with  a  good  deal  of  significance,  what  was  the  necessity  of 
his  dividing  his  inventions  into  two  parts,  as  he  did  in  his 
specification,  and  also  in  the  claims.  He  may  have  had  in 
his  mind  that  the  device  which  he  was  describing  was  con- 
structed in  the  way  which  he  has  specified;  but  still  he  claims 
a  combination,  which  he  describes  in  his  second  claim,  and  I 
think  it  may  be  a  valid  combination,  independent  of  the 
lateral  rocking  motion,  which  he  speaks  of  in  the  first  claim, 
and  in  various  parts  of  the  specification.     If  it  is  not  so,  then 
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all  that  would  be  necessary  to  prevent  infringement  would  be 
to  change  slightly  the  form  of  the  lug,  a,  of  the  sole,  or  to 
tighten  the  bolt,  G.  I  do  not  understand  that  in  the  various 
patents  that  have  been  put  in  evidence  there  is  anything 
which  successfully  attacks  the  device  invented  by  the  pat- 
entee, and  which  would  prevent  it  from  taking  effect  as  the 
subject  of  a  valid  patent.  It  is  true,  before  this  invention 
there  were  devices  by  which  the  two  parts  of  the  shoe  were 
separated,  when  that  which  was  applied  to  the  periphery  of 
the  wheel  was  worn  out,  or  so  worn  that  it  could  be  no  longer 
successfully  used ;  but,  after  all,  that  is  not  the  invention  of 
the  patentee  in  this  case.  His  invention  is  the  peculiar  con- 
struction of  the  shoe  in  these  two  parts,  put  together  and 
separated  in  the  way  described.  And  while  it  may  be  the 
duty  of  the  court  to  limii  the  patentee  strictly  to  the  claims 
which  he  has  set  forth,  still,  it  is  also  the  duty  of  the  court 
to  give  effect  to  the  invention  of  the  patentee,  provided  the 
court  can  see  that  he  has  described  and  claimed  it,  and  so  I 
think  the  second  claim  may  be  infringed,  although  there  may 
not  be  in  an  infringing  machine  the  lateral  rocking  motion 
described  in  the  first  claim. 

With  this  construction  of  the  patent,  it  seems  to  me  there 
cannot  be  much  doubt  but  that  the  devices  of  the  defendants, 
in  both  cases,  infringe  the  plaintiff's  patent.  The  variations 
are  not  substantial,  but  are  more  in  form  than  in  substance. 
So  that,  on  the  whole^  I  find  that  the  plaintiff  is  entitled  to  a 
decree  in  each  case. 
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Nat.  Cab-Bbakb  Shos  Co.  v.  D.,  L.  &  N.  B.  Co. 

lOircHii  Churt,  E,  D.  Michigan.    ,  1880.) 

L  Patent  No.  40,156,  issued  October  6, 1863,  to  James  Bing,  for  an  im- 
provement in  car-brake  shoes  for  railway  cars,  hM^  not  infringed 
under  the  circumstances  of  this  case. 

2.  BAMB—lNFRiNOSiiEKT—EyiDEKGB.— Where  a  device  was  not  intended 
as  an  evasion  of  a  patent,  but  was  intended  for  an  entirely  different 
purpose,  and  the  infringement,  if  any,  was  purely  accidental,  the 
evidence  of  such  infringement  must  be  so  clear  as  to  admit  of  no 
other  reasonable  construction. 


-,  for  complainant. 
-,  for  defendant. 


Bbown,  D.  J.  This  is  a  bill  in  eqn^y  for  the  alleged  infringe- 
ment by  the  defendant  of  patent  No.  40,156,  issued  October 
6, 1868,  to  James  Bing,  for  an  improvement  in  oar-brake  shoes 
for  railway  cars.  The  case  was  submitted  upon  the  pleadings 
and  stipulation  of  the  parties  as  to  the  facts. 

The  validity  of  the  patent  is,  for  the  purposes  of  this  suit, 
admitted,  but  the  defendant  denies  the  infringement,  and  this 
is  the  only  issue  in  the  case.  It  seems  that  in  the  construc- 
tion of  car-wheels  the  tires  or  peripheries  are  slightly  bevelled 
outward  from  the  flanges,  in  order  to  secure  a  slight  outward 
pressure  upon  the  rails  and  to  relieve  the  flanges  of  some 
portion  of  the  strain  put  upon  them  in  holding  the  wheels 
upoA  the  track;  and  that  in  stopping  the  cars  it  is  desirable 
that  the  brakes  should  be  bevelled  in  an  opposite  direction,  to 
correspond  and  fit  closely  to  the  bevel  of  the  wheels,  although 
this  is  not  always  done. 

Various  patents,  English  and  American,  were  introduced 
by  the  defendant,  to  exhibit  the  state  of  the  art  prior  to  the 
issue  of  complainant's  patent.  It  appears  from  them  that 
car  brakes  were  originally  constructed  in  a  single  piece, 
attached  to  the  end  of  a  beam  running  across  the  car.  This 
method  of  construction,  however,  was  open  to  the  objection, 
that  when  that  portion  of  the  shoe  (technically  called  the 
sole)  applied  to  the  flanges  was  worn  out,  the  whole  shoe 
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became  worthless.  To  remedy  this,  a  separate  iron  sole  was 
provided  and  bolted  to  a  piece  of  wood  known  as  the  shoe, 
and  attached  to  the  end  of  the  beam.  When  the  sole  became 
worn  it  could  then  be  unbolted,  taken  off,  and  reversed,  or 
discarded,  and  a  new  sole  be  attached  to  the  shoe  without 
injury  to  the  latter.  One  of  these  devices,  taken  from  the 
Michigan  Central  Railroad,  was  introduced  as  an  exhibit 
under  the  name  of  the  "Michigan  Central  Bailroad  Shoe." 

Flaintifi's  invention  was  a  new  departure.  In  stating  the 
nature  of  his  improvement  he  says :  "My  inventicm  relates 
to  the  construction  of  shoes  or  rubbers  for  car-wheels,  and 
consists — Firstly  f  in  constructing  the  shoe  of  two  parts,  in  the 
peculiar  manner  described  hereafter,  so  that  the  part  in  con- 
tact with  the  wheel  can  accommodate  itself  to  the  same. 
*  *  *  Even  when  the  usual  shoes  are  properly  fitted  to 
the  bevelled  peripheries  of  the  wheels  the  lateral  movement 
of  the  axles,  as  the  wheels  traverse  curves  of  the  track,  is  such 
that  ordinary  shoes  cannot  fit  accurately  at  all  times.  An- 
other evil  attending  the  use  of  ordinary  shoes  or  rubbe;:8  is 
that  as  the  lateral  movement  of  axles  takes  place  an  undue 
strain  is  imparted  to  the  brake-beam.  These  difficulties  are 
avoided  by  my  invention,  inasmuch  as  the  sole,  B,  is  permitted 
to  have  a  lateral  rocking  motion  on  the  shoe,  and  can  at 
once  accommodate  itself  to  the  bevel  of  the  wheel,  or  to  any 
variation  caused  in  that  bevel  by  the  lateral  movement  of 
the  axle.** 

His  improvement,  in  brief,  consists  in  having  the  sole 
loosely  fitted  to  the  shoe,  so  that,  when  pressed  against  the 
periphery  of  the  wheel,  the  sole  accommodates  itself  to  the 
bevel  of  the  wheel,  however  much  or  little  it  may  be.  The 
claims  of  the  patent  are  stated  as  follows :  Firstly,  the  shoe, 
A,  and  the  sole,  B,  both  being  constructed  and  adapted  to  each 
other  substantially  as  described,  so  that  the  sole  can  have  a 
lateral  rocking  movement  on  the  shoe  for  the  purpose  speci- 
fied; secondly,  the  combination  of  the  shoe.  A,  sole,  B,  clevis, 
D,  and  bolt,  G,  the  whole  being  constructed  and  arranged  sub- 
stantially as  specified. 

The  device  of  the  defendant,  undoubtedly,  resembles  this  in 
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some  particulars.  It  contains  a  bolt  and  a  clevis,  by  which 
the  sole  is  attached  to  the  shoe,  and  is  made  removable  sim- 
ply by  withdrawing  the  bolt,  as  in  plaintiff's  invention.  It  is 
quite  obvious,  however,  that  it  was  not  intended  as  an  in- 
fringement or  evasion  of  the  plaintiff's  patent,  and  that  the 
object  of  the  device  was  to  render  the  sole  reversible,  so  that 
when  worn  upon  one  side  it  could  be  taken  off  the  shoe  and 
turned  upside  down. 

Whether  it  be  an  infringement  of  the  plaintiff's  first  claim 
depends  upon  two  questions :  FirsL  Does  the  sole  have  a  lat« 
eral  rocking  movement  on  the  shoe  for  the  purpose  specified, 
viz.,  to  accomodate  itself  to  the  bevel  of  the  wheel?  Second. 
If  this  result  is  produced,  is  it  produced  by  means  used  by  the 
plaintiff,  or  by  a  mechanical  equivalent  thereto  ? 

Whether  the  defendant's  device  has  the  lateral  rocking 
movement  must  be  determined  as  a  question  of  fact,  and  by 
an  actual  inspection  of  the  devices,  one  of  which,. as  well  as 
a  model,  is  made  an  exhibit  in  the  case.  The  model  cer- 
tainly contains  no  possibility  of  such  a  rocking  movement.  The 
sole  is  firmly  attached  to  the  shoe — as  firmly  as  if  it  were 
bolted  to  it,  as  in  the  Michigan  Central  exhibit.  Plaintiff, 
however,  claims  that  this  is  not  a  fair  representation  of  the 
shoe  used  by  the  defendant.  On  an  examination  of  the  iron 
shoe  actually  employed  upon  the  defendant's  cars,  I  am 
satisfied  that  if  there  be  any  rocking  movement  at  all 
it  is  due  to  a  slightly  imperfect  construction,  or  to  wear, 
and  that  in  either  case  it  does  not  sufficiently  answer  the 
purpose  of  the  plaintiff's  patent.  In  a  case  of  this  kind, 
where  it  is  obvious  defendant's  device  was  invented  for  an 
entirely  different  purpose,  and  was  not  intended  as  an  evasion 
of  the  plaintiff's  patent,  the  infringement,  if  any  exists,  being 
purely  accidental,  it  seems  to  me  the  evidence  of  actual 
infringement  should  be  so  clear  as  to  admit  of  no  other  rea- 
sonable construction.  If,  upon  the  other  hand,  I  were  satis- 
fied that  an  evasion  was  attempted,  I  should  be  disposed  to 
resolve  any  doubts  I  might  have  upon  the  question  of  in- 
fringement or  mechanical  equivalents  as  favorably  as  possible 
for  the  complainant. 
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It  is  true  that  when  defendant's  shoe  is  hung  loosely  by  the 
clevis  it  has  a  rocking  movement  like  that  of  the  plaintiff's, 
but  when  pressed  forciby  against  the  wheel  the  sole  accom- 
modates itself  to  the  shoe  and  not  to  the  periphery  of  the 
wheel,  and  consequently  no  rocking  movement  is  produced ;  or, 
if  there  be  any  at  all,  it  is  so  slight  as  to  have  no  perceptible 
effect.  The  fact  that  the  sole  of  the  defendant's  shoe  is  worn 
principally  upon  one  side,  is  strong  evidence  to  show  that  it 
has  not  accommodated  itself  to  the  bevel  of  the  wheel.  Nor 
am  I  satisfied  that,  conceding  that  defendant's  shoe  has  a 
lateral  rocking  motion,  it  is  produced  by  the  means  employed 
by  the  plaintiff  or  by  a  mechanical  equivalent  thereto.  It  is 
useless  to  set  forth  here  at  length  the  difference  between  the 
two  devices,  as  no  description  we  could  give  would  be  com- 
prehended without  an  actual  inspection  of  the  models.  The 
principal  distinction  between  the  two  is  that  in  the  plaintiff's 
patent  the  sole  is  attached  to  the  shoe  only  at  one  end  by  a 
bolt  passing  through  a  lug  of  the  sole  and  two  corresponding 
lugs  of  the  shoe,  the  clevis  by  which  the  shoe  is  supported 
being  attached  to  this  bolt.  The  other  end  of  the  sole  is  not 
attached  to  the  shoe  at  all,  but  has  a  pyramidal  projection, 
fitting  into  a  corresponding  socket  in  the  sole,  by  which  the 
latter  is  prevented  from  escaping  entirely,  and  the  lateral 
motion  is  produced.  In  defendant's  device  the  sole  contains 
a  lug  at  either  end  fitting  to  two  corresponding  lugs  in  the 
shoe,  and  is  fastened  at  one  end  by  a  bolt  and  at  the  other  by 
a  clevis.  I  am  not  satisfied  that  one  is  the  mechanical  equiv- 
alent of  the  other. 

As  this  finding  disposes  of  both  of  plaintiff's  claims^  an 
order  will  be  entered  dismissing  the  bill. 
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Magdonald  V.  Shepabd  and  others. 
{Cimtii  Cawrt,  D.  Manaehu99tU.    October  15, 1880.) 

L  Patent  No.  155,534,  dated  September  29,  1874,  claiming,  as  a  new 
article  of  manufacture,  a  skirt  protector  for  ladies*  dresses,  having  a 
luted  or  plaited  border,  bound  with  or  composed  of  enamelled  cloth, 
or  other  water-proof  material,  sustained. 

2.  BAMB^lNFBnfOBMBKT— EviDENGE.— The  proof  of  Infringement  in  this 
case  hM  sufficient,  in  the  absence  of  contradiction. 

In  Equity. 

Complainant^  pro  86,  and  Benj.  F.  BuUer,  for  complainant. 

E.  N.  Dickerson  and  J.  S.  Holmes,  for  defendants. 

Lowell,  C.  J.  The  plaintiff's  patent,  No.  155,584:,  dated 
September  29, 1874,  claims,,  as  a  new  article  of  manufacture, 
a  skirt  protector  for  ladies'  dresses,  having  a  fluted  or  plaited 
border,  bound  with  or  composed  of  enamelled  cloth,  or  other 
water-proof  material.  As  originally  granted,  it  was  for  a 
skirt  "facing  or  protector,"  but  the  facing  was  disclaimed  in 
November,  1874.  The  records  of  the  interference  case  with 
one  Chase,  and  of  the  case  in  this  court  before  my  prede- 
cessor, are  made  part  of  this  record. 

In  the  interference,  (6  0.  G.  359,)  the  commissioner  de- 
cided in  favor  of  the  patentee,  and  said,  among  other  things : 
'*Macdonald  made  this  invention  in  1861,  and  between  that 
time  and  1865  she  attached  water-proof  skirt  protectors  to 
four  of  her  own  dresses.  Short  dresses  became  fashionable 
in  1865,  and  therefore  nothing  more  was  done  with  this  in- 
vention until  the  year  1872,  when  long  dresses  were  again 
the  style,  and  Macdonald  then  commenced  experimenting, 
preparatory  to  filing  an  application  for  a  patent." 

He  afterwards  says  that  an  attempt  has  been  made  in 
argument  to  confound  skirt  facings  with  skirt  protectors. 
"These  articles,"  he  rejoins,  "are  entirely  distinct  in  form, 
and  are  used  for  a  different  purpose.  Enamelled  cloth  has 
been  used  for  the  former,  but  there  is  nothing  in  the  record 
to  show  that  it  has  been  used  for  protectors."  He  then  refers 
to  the  patent  of  Lucinda  Humphrey,  and  finds  that  oil-cloth, 
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which  is  described  by  hei*,  could  not  be  used  for  a  protector 
operating  like  plaintiflf's;  and,  as  to  Mackey's  patent,  he 
says  it  is  for  a  facing  which  only  extends  to  the  edge  of  the 
skirt,  and  that  braid  is  the  protector  to  Mackey's  skirt.  He 
then  considers  the  plea  of  abandonment  and  decides  against  it. 

The  grounds,  then,  upon  which  the  patent  was  granted 
were,  an  invention  earlier  than  Chase's,  namely,  in  1861 ;  that 
it  had  not  been  abandoned ;  and  that  it  was  not  anticipated 
by  a  skirt  "facing''  which  extended  only  to  the  bottom  of  the 
dress  and  was  bound  in  with  it*  by  a  piece  of  braid. 

It  is,  undoubtedly,  true  that  the  discrimination  between  a 
protector  and  a  facing  had  not  been  made  in  common  speech 
at  the  time  of  this  decision.  Facings  are  protectors,  in  a 
broad  sense,  and  they  were  called  so  before  protectors,  in  the 
sense  of  the  patent  and  disclaimer,  had  come  into  use.  The 
commissioner  found  that  enamelled  cloth  was  used  for  facings 
of  skirts  before  Miss  Macdonald  made  her  invention.  He 
might  have  added  that  they  were  called  "protectors;"  but 
since  strips  of  water-proof  material  have  been  used  to  hang 
below  the  skirt  and  braid  to  protect  both,  the  name  is  more 
generally  applied,  as  the  office  applied  it,  to  this  latter  article. 

Judge  Shepley's  decision  agrees  entirely  with  that  of  Mn 
Leggett,  though  whether  he  had  the  latter  opinion  before 
him  I  do  not  know.  In  Macdonald  v.  Blackmar,  9  0.  G.  746^ 
he  says :  "I  see  no  reason  to  doubt  that  she  (Miss  Macdon- 
ald) was  the  first  and  original  inventor  of  this  article,  as  dis- 
tinguished from  a  skirt  facing,  which  is  an  entirely  different 
article,  and  from  a  skirt  protector,  which,  being  made  of 
wigan  or  similar  material,  was  substantially  useless  for  the 
purpose  as  compared  with  the  complainant's  invention." 

Judge  Blatchford  has  found,  upon  a  preliminary  hearing 
by  affidavits,  that  the  date  fixed  by  the  commisioner  for  the 
plaintiff's  invention  was  rightly  fixed.  He  also  agrees  with 
me  that  the  invention  includes  a  plain  as  well  as  a  fiuted  or 
plaited  form  of  water-proof  skirt  protector.  18  0.  G.  198. 
This  is  a  somewhat  nice  question  of  construction,  but  I  still 
think  it  the  better  opinion. 

The  evidence  in  this  case  brings  out  very  clearly  that 
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enamelled  cloth  was  used  for  protecting  skirts  a  long  time  ago, 
and  perhaps  before  1861 ;,  but  it  is  not  proved  to  my  satis- 
faction that  it  was  used  as  a  protector  in  the  present  sense. 
I  think  it  was  probably  made  into  facings.  The  evidence  of 
the  witnesses  who  sold  it  is  not,  and  could  not  well  be,  very 
distinct  upon  this  point,  as  they  were  none  of  them  women 
or  dress-makers.  This  case  does  not  vary  substantially  from 
the  facts  proved  or  taken  for  granted  before  the  commissioner 
and  before  the  late  circuit  judge,  unless  the  evidence  of  the 
complainant  herself  in  cross-examination  will  have  that  effect. 

The  complainant,  in  her  anxiety  to  prove  that  the  Morrison 
"protector,"  which  was  a  strip  of  enamelled  cloth,  sold  for  the 
purpose  of  protecting  skirts,  was  used  as  a  facing,  and  not  as 
a  protector  in  the  more  recent  sense,  has  sworn  that  enamelled 
cloth  of  that  sort  would  not  be  useful  as  a  protector,  because 
it  would  show  its  white  or  non-enamelled  side  below  the  dress, 
and  because  its  edge  would  fray,  and  that  this  was  the  only 
enamelled  cloth  to  be  had  in  the  market  in  1861  and  long 
after.  '*If  this  be  so,"  say  the  defendants,  in  substance, 
"how  can  you  maintain  that  you  invented  this  thing  by  the 
use  of  such  cloth  in  1861  ?"  I  think  the  answer  to  this  argu- 
ment is  that  the  plaintiff  has  always  insisted  that  her  use  of 
the  invention  before  1865  was  experimental.  So  strongly  was 
this  put  by  her  in  the  Blachnar  Case,  that  the  defendants 
argued  that  she  had  experimented  without  success,  and  had 
abandoned  her  supposed  invention.  Judge  Shepley  found,  as 
the  commissioners  had  found,  that  there  was  no  abandon- 
ment. Of  course,  if  the  invention  was  put  into  public  use  in 
1861,  the  patent  is  void;  but  this  point  was  not  taken  before 
the  commissioner  or  before  Judge  Shepley.  The  patentee's 
account  of  it  is  that  she  took  some  pains  to  correct  the  defects 
of  the  old  enamelled  cloth,  but  did  not  fully  reach  a  satisfactory 
result  until  she  had  some  cloth  specially  prepared  for  her 
after  she  had,  as  the  commissioner  says,  resumed  her  exper- 
iments in  1872. 

It  is  always  ground  for  suspicion  and  scrutiny  that  a  pat- 
entee with  one  breath  carries  back  his  invention,  and  with 
the  next  declares  it  to  have  been  so  incomplete  that  his  use 
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was  only  experimental.  This  is  what  the  plaintiff  does,  and 
what  the  office  and  Judge  Shepley  appear  to  decide  that  she 
is  entitled  to  do.  I  am  not  prepared  to  dissent  from  this  con- 
clusion. 

The  only  evidence  of  infringement  is  from  the  plaintiff 
herself,  who  produces  a  strip  of  water-proof  cloth  with  a  strip 
of  India  rubber  sewed  to  its  lower  edge,  which  she  swears  is 
exactly  what  she  has  seen  sold  by  the  defendants,  as  and  for 
skirt  protectors.  This  appears  to  me  a  sufficient  proof  of 
infringement  in  the  absence  of  contradiction. 

Decree  for  the  -complainant. 


TiLiiMOBB  17.  MooBB,  Owner,  and  another. 
(District  Court,  Z>.  MarylaruL.    November  8, 1880.) 

L  LIBBI/—PAB1ENT— Abduction  of  Son.— A  parent  may  maintain  a  libel 
in  admiralty  for  the  wrongful  abduction  and  carrying  to  sea  of  a  son. 

8.  ToBT— Master— Smp-OwiiBR.— A  ship-owner  is  liable  for  such  tort 
of  the  master,  where  thcmaster  is  in  command  of  the  vessel  as  the 
agent  of  the  owner. 

3.  Abduction — Damaq^o.—HM,  under  the  circumstances  of  this  case, 
that  the  owner  of  the  ship  was  not  liable,  but  that  the  master  was 
answerable  in  the  sum  of  $150  to  the  mother  of  the  minor  for  the 
abduction  of  her  son. 

In  Admirality.     Libel  in  personam. 

Applegarth  d  Hagner,  for  libellani. 

7.  A.  L.  McClwrey  for  respondents. 

MoBBis,  D.  J.  This  is  a  cause  of  damage  brought  by  the 
libellant  against  the  owner  and  master  of  the  schooner 
Thomas  W.  Moore,  for  damages  for  the  abduction  and  ill- 
treatment  of  her  son,  Henry  Johnson,  a  youth  of  about  16 
years  of  age. 

The  libel  alleges  that  libellant  is  the  only  surviving  parent 
of  her  said  son,  and  entitled  to  his  services  and  wages,  and 
to  have  care  and  custody  of  him;  that  about  September  26, 
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1879,  her  son  was  shipped  on  board  said  schooner,  (then  em- 
ployed in  dredging  for  oysters  in  the  Chesapeake  bay,)  with- 
out her  knowledge  or  consent,  and  detained  in  said  employ- 
ment until  the  eighth  of  March  following;  that  her  son  was, 
during  that  time,  exposed  to  the  rigor  of  a  severe  winter,  en- 
dured great  hardships,  was  frequently  beaten  and  cruelly 
treated  by  said  master,  and  allowed  to  suffer  for  want  of 
proper  food  and  medicines,  and  that  when  discharged  he  was 
badly  frost-bitten  and  sick,  and  is  still  disabled  from  work; 
that,  in  consequence,  libellant  was  put  to  expense  for  his  cure 
and  medical  treatment,  and  is  still  deprived  of  his  earnings, 
and  is  advised  that  he  will  never  completely  recover  his  abil- 
ity to  labor. 

The  libellant  is  a  colored  woman,  living  in  Washington,  and 
the  proof  shows  that  her  son,  when  shipped  on  respondent's 
vessel,  was  about  16  years  of  age,  and  was  living  with  his 
mother,  and  gave  to  her  whatever  he  earned  at  any  work  he 
could  get  to  do.  It  appears  that  he,  together  with  several 
other  colored  boys,  were  induced  by  a  colored  man  in  Wash- 
ington to  leave  their  homes  and  come  with  him  to  Baltimore, 
and  were  there  taken  by  him  to  the  office  of  a  man  who  pro- 
cures seamen  for  oyster  vessels,  where,  the  respondent  Lewis 
being  present,  they  signed  shipping  articles  to  serve  Lewis 
during  the  oyster  season  at  seven  dollars  per  month  on  any 
vessel  he  should  designate.  They  received  seven  dollars 
apiece  advance,  which  was  taken  by  the  man  who  shipped 
them,  and  then  they  went  at  once  aboard  the  schooner  Thomas 
W.  Moore  and  proceeded  down  the  bay  on  her,  the  respond- 
ent Lewis  being  master  in  command.  Lewis  employed  the 
schooner  in  connection  with  two  other  oyster  vessels  on  the 
Chesapeake,  each  taking  its  turn  to  bring  the  whole  catch  of 
oysters  to  Baltimore,  and  the  other  two  remaining  to  continue 
dredging.  Johnson,  the  libellant's  son,  was  transferred  from 
one  of  these  three  boats  to  another  during  the  whole  oyster 
season,  and  did  not  get  back  to  Baltimore  for  some  five 
moi^ths  after  he  was  shipped.  He  then  at  once  returned  to 
his  mother  in  Washington.  She  had  known  nothing  of  his 
intention  to  leave  his  home^  and,  having  been  unable  to  learn 
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anything  about  him,  had  suffered  great  anxiety,  and  had 
given  him  up  for  dead.  His  feet  and  hands  were  badly  frost- 
bitten, and  he  had  a  severe  cold.  His  mother  was  obliged 
to  nurse  him  and  have  a  physician  attend  him  for  about  two 
months,  and  at  the  time  of  the  hearing  (Septembe-,  1880,)  he 
had  not  entirely  recovered  his  strength,  and  was  somewhat 
crippled  in  his  feet. 

That  a  parent  may  maintain  a  libel  in  admiralty  for  the 
wrongful  abduction  of  his  son  and  carrying  him  to  sea  is  well 
settled;  and  also  that  for  such  a  tort  committed  by  the  master 
the  ship-owner  would  be  liable  as  well  as  the  master,  if  the 
master  was  in  command  of  the  vessel  as  his  agent;  but  where 
the  master  is  owner  pro  hoc  vice^  and  not  commanding  the 
vessel  as  agent  for  the  owners,  they  are  not  in  such  cases  held 
personally  liable  for  his  torts. 

I  find  that  in  this  case  the  master  had  the  possession,  con- 
trol, and  management  of  the  vessel,  and  was  to  man  and  victual 
her.  He  paid,  as  hire  to  the  owner,  a  proportion  of  her  gross 
earnings,  but  the  owner  had  no  control  over  her  employment. 
So  they  both  testify,  and  that  the  owner's  share  of  the  ves- 
sel's earnings  were  usually  deposited  for  him  by  the  master 
with  a  merchant  in  Baltimore,  and  that  for  months  at  a  time 
he  knew  nothing  of  the  vessel's  whereabouts,  and  that  be  knew 
nothing  of  the  shipping  of  this  boy.  I  think,  therefore,  that, 
as  against  the  owner,  the  libel  ibust  be  dismissed. 

I  come,  then,  to  consider  the  merits  of  the  case  against 
Captain  Lewis,  the  master.  Looking  at  all  the  testimony  in 
the  light  most  favorable  to  him,  and  giving  him  the  benefit 
wherever  there  is  any  conflict  of  testimony,  there  is  no  doubt 
in  my  mind  that  he  is  shown  to  have  knowingly  committed  a 
wrong  against  the  libellant,  for  which  he  must  respond  in 
damages. 

The  boy,  Johnson,  claims  that  he  stated  in  Captain  Lewis* 
presence,  in  the  shipping  office,  that  he  was  under  31  years 
of  age.  Captain  Lewis  denies  this,  and  swears  that  the  first 
he  knew  of  it  was  when  Johnson  told  him  he  was  under  age 
after  he  had  been  two  days  on  board,  and  that  Johnson  then 
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Baid  that  the  men  "who  shipped  him  persuaded  him  to  say  he 
was  21,  and  told  him  he  .would  get  more  wages  if  he  would 
say  so. 

I  think  that  in  this  Captain  Lewis  has  told  the  truth,  and  I 
am  not  all  disposed  to  think  he  would  have  taken  the  boy  if 
he  had  said,  in  the  shipping  office,  that  he  was  only  16; 
but,  conceding  this  to  be  so,  and  also  that  there  was  nothing 
in  the  boy's  appearance  that  should  have  suggested  inquiry, 
by  his  own  admission  he  had  notice  of  this  boy's  age  two 
days  after  they  sailed.  Johnson  says  that  at  that  time  he 
told  the  captain  how  he  had  run  away  from  home,  and  that 
he  wanted  to  write  to  his  mother  and  to  return  to  her.  The  cap- 
tain could  not  have  at  once  returned  him;  but  the  testimony 
shows  that  at  least  every  two  weeks  one  of  these  three  vessels, 
Yrhich  were  oystering  together,  came  up  to  Baltimore. 

The  captain  not  only  did  not  return  him,  but  kept  him  for 
five  months,  requiring  him  to  work,  first  on  one  boat  and  then 
on  another,  at  labor  of  the  hardest  kind,  subject  to  great 
exposure,  during  all  the  winter  months.  He  paid  no  attention 
to  the  request  of  the  boy  to  be  allowed  to  return  home.  He 
made  no  inquiry  to  see  if  his  statements  were  true,  and  he 
allowed  the  mother  to  remain  in  ignorance  with  regard  to  her 
son,  and  a  prey  to  prolonged  anxiety. 

Continuous  service  on  an  oyster  vessel  in  the  Chesapeake, 
during  the  winter  months,  involves  labor  and  exposure  which 
hardy  adults  are  none  too  able  to  endure,  and  no  contract 
requiring  it  should  be  made  except  with  those  who  fully, 
comprehend  what  they  are  undertaking.  To  keep  such  a 
youth  as  Johnson,  unused  to  exposure  and  hard  labor,  for  five 
months  in  such  service,  was  to  risk  his  health  and  his  ability 
during  the  rest  of  his  life  to  earn  his  living  by  labor.  I  throw 
out  of  consideration  all  Johnson's  allegations  of  constant 
beatings  and  of  insufficient  food.  His  testimony  in  these 
matters  is  not  supported  by  any  other  witness  and  is  contra- 
dicted by  several.  He  had  never  before  been  on  a  vessel,  and 
I  have  no  doubt  that  his  natural  slowness  and  want  of 
familiarity  with  the  duties  expected  of  him  brought  upon  him 
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some  rough  treatment,  which  he  has  exaggerated,  and  in  this 
action,  except  for  wrongs  the  consequence  of  which  have 
resulted  in  pecuniary  loss  to  the  mother,  no  recovery  can  be 
had.  The  testimony  of  the  libellant  and  the  physician  who 
treated  Johnson  establish  that  he  returned  home  badly  crip- 
pled with  frost-bitten  feet  and  bands,  and  suffering  the  effects 
of  a  very  severe  cold,  all  the  result  of  exposure,  and  that  he 
required  careful  nursing  and  treatment  for  two  months,  and 
six  months  afterwards,  at  the  time  of  the  hearing,  was  not 
entirely  well.  It  also  appears  that  of  the  seven  dollars  a 
month  he  was  to  receive  the  seven  dollars  advance  went  to 
the  men  who  procured  him  for  shipment,  and  nearly  all  the 
balance  was  retained  by  the  master  to  pay  for  the  necessary 
clothing  supplied  to  him  during  the  winter,  so  that  when  he 
was  discharged  there  was  coming  to  him  in  money  only  $3.75. 
He  brought  none  home  with  him. 

The  pecuniary  loss  to  the  mother  has  been  the  expense  and 
labor  she  has  been  put  lo  in  curing  her  son  of  the  sickness 
brought  on  by  his  exposure,  and  the  loss  of  his  earnings  and 
services  consequent  upon  his  abduction  and  subsequent  disa- 
bilities. 

As  all  the  parties  concerned  are  in  very  humble  circum- 
stances, it  is  not  my  purpose  to  award  any  large  sum  as 
damages.  A  large  sum  would  more  than  compensate  the 
mother  for  actual  pecuniary  loss,  and  would  probably  be  ruin- 
ous to  the  respondent.  Under  all  the  circumstances  I  think 
$150  the  proper  sum  to  be  allowed. 
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MEBOHiHTS*  Steam-Ship  Co.  of  Chableston,  South  Cab^ 
UNA,  V.  The  Schooneb  8.  C.  Tbyon. 

(Diikiet  CauH,  D.  Maryland.    ,  1880.) 

L  CoLLnxoH  —  BoHooznnt   abd  Bteambb— firxDEHOB  OoiiiiiiioTar««» 
Boaoomoi  Held  m  FAUi;r. 

In  Admiralty. 

John  H.  Thomas,  for  libellants. 

Broivn  d  Smith,  for  respondents. 

Morris,  D.  J.  The  case  for  the  steamer,  as  stated  in  the 
libel,  is  that  she  left  the  port  of  Baltimore  on  the  afternoon  of 
the  eighth  November,  1879,  with  eight  passengers  and  a  full 
cargo  of  merchandise,  on  one  of  her  regular  voyages  from  Bal- 
timore to  Charleston,  South  Carolina;  that  about  9:45  p.  m., 
the  night  being  starlight,  with  a  slight  haze  on  the  water,  the 
wind  a  seven-knot  breeze  from  the -southward,  the  steamer 
going  on  her  course  8.  by  E.  one-half  E.  down  the  Chesa- 
peake bay,  at  nine  miles  an  hour,  having  all  her  regula- 
tion lights  burning,  and  her  second  mate,  with  an  experienced 
seaman,  in  the  pilot-house,  and  two  lookouts  in  the  bow, 
when,  about  eight  miles  above  Cove  Point,  one  of  the  lookouts 
reported  a  red  light  one  and  one-half  points  over  the  steam- 
er's por<  bow;  that  the  second  mate  and  the  man  at  the  wheel 
satisfied  themselves  that  the  light  was  on  a  sail  vessel  about 
one  and  one-half  miles  off,  coming  up  the  bay  with  a  fair 
wind,  and  ported  the  helm  of  the  steamer  so  that  she  fell  off 
about  one  point  and  a  half ;  that  when  the  said  vessels  were 
within  800  or  400  yards  from  each  other,  and  were  sufficiently 
apart  not  to  justify  any  apprehension  of  danger,  the  schooner 
being  still  on  the  steamer's  port  bow,  and  showing  only  her  red 
light,  the  schooner  suddenly,  and  without  cause,  starboarded 
her  helm  and  showed  both  her  lights;  that  the  steamer's 
helm  was  then  put  hard  a-port,  and  her  engines  stopped,  but 
said  vessels  were  so  near  together  that  the  schooner  struck 
the  steamer  amidship  on  her  port  side,  cutting  her  to  the 
water's  edge,  and  doing  her  such  damage  that  she  sank  in 
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abont  10  minates  in  water  some  six  fathoms  deep;  that  the 
passengers,  officers,  and  orew  of  the  steamer  escaped  in  the 
small  boats,  and  got  aboard  of  the  schooner,  and  were  brought 
to  Baltimore* 

The  answer  of  the  claimants  of  the  schooner  S.  C.  Tryon 
alleges  that  the  schooner  was  coming  up  the  bay  on  the 
starboard  tack,  making  six  knots  an  hour,  with  the  wind  from 
southward  and  eastward,  her  course  being  N.  by  W.  one-half 
W.,  her  master  in  charge  of  the  deck,  a  lookout  in  the  bow,  and  a 
man  at  the  wheel;  that  the  lookout  reported  the  steamer's 
mast  head  light  about  five  miles  off,  and  from  a  half  a  point 
to  a  point  on  the  schooner's  starboard  bow;  that  a  few  min- 
utes after  this  light  was  reported  the  r«ci  light  of  a  sailing  ves- 
sel was  discovered  directly  astern  of  the  schooner,  and  150 
yards  distant,  gaining  rapidly  on  the  schooner,  so  that  a 
collision  seemed  imminent,  unless  the  schooner  fell  off  and 
gave  the  sailing  vessel  room  to  pass ;  that  the  schooner  did 
fall  off  for  a  few  seconds,  going  about  40  feet  from  the  line 
of  her  original  course,  and  then  resumed  her  course  of  N.  by 
W.  one-half  W.;  that  the  steamer,  which  afterwards  turned 
out  to  be  the  Falcon,  continued  to  bear  one  point  on  the 
schooner's  starboard  bow,  and  was  about  three  miles  distant 
when  the  schooner  resumed  her  course;  that  about  five  min- 
utes later,  the  steamer's  red  and  green  lights  being  then  visible, 
the  master  of  the  schooner  exhibited  to  the  steamer  a  lighted 
torch ;  that  the  steamer  kept  her  course,  continuing  to  bear 
one  point  on  the  schooner's  starboard  bow,  until  she  got  very 
near  to  the  schooner,  when  all  at  once  the  steamer  ported 
her  helm  and  started  across  the  course  of  the  schooner;  that 
as  soon  as  the  steamer  made  this  attempt  a  collision  became 
inevitable,  and  for  the  purpose  of  easing  the  blow/  and  pre- 
venting the  steamer  from  running  over  the  schooner,  the 
helm  of  the  schooner  was  put  '^hard  down,"  causing  the 
schooner  to  go  to  starboard,  and  the  order  had  hardly  been  exe- 
cuted when  the  vessels  came  together,  the  port  bow  of  the 
schooner  striking  the  steamer's  port  side,  at  an  angle  of  about 
&0  degrees,  between  the  stem  of  the  steamer  and  the  9tem  of 
the  schooner. 
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It  is  obvious  that  the  statements  contained  in  the  libel  and 
in  the  answer  are  in  direct  conflict  and  are  utterly  irrecon- 
cilable. The  steamer's  case  is  that  the  schooner  was  ap- 
proaching her  on  the  port  bow,  exhibiting  her  red  light.  The 
schooner  alleges  that  she  was  approaching  the  steamer  on 
the  starboard  bow,  exhibiting  her  green  light.  The  steamer 
claims  to  have  been  going  to  starboard  to  get  further  away 
from  the  schooner's  red  light.  The  schooner  claims  that  she 
was  already  on  the  starboard  side  of  the  steamer,  and  that  the 
steamer,  by  going  to  starboard,  went  across  her  bows  and 
brought  about  the  collision.  There  was  no  excuse  for  any 
mistake,  as  the  night  was  starlight,  and  clear  enough  to  see 
lights  at  the  distance  of  five  miles,  and  these  two  vessels  had 
been  approaching  nearly  head  on,  and  profess  to  have  been 
observing  each  other's  lights  for  at  least  a  quarter  of  an  hour. 

After  examining  most'  patiently  the  testimony  of  all  the 
witnesses  on  board  the  colliding  vessels,  I  have  not  found  in 
the  statements  of  those  who  testify  for  either  side  anything 
in  itself  indicative  of  an  intention  not  to  tell  the  truth.  The 
navigation  of  both  vessels  would  seem  to  have  been  in  the 
hands  of  experienced  and  faithful  men,  and  it  has  been  with 
great  reluctance  that  I  have  found  that  a  decision  of  this 
controversy  must  discredit  witnesses  on  one  side  or  the  other. 

There  were  on  the  steamer,  during  the  whole  time  the  ves- 
sels were  approaching  each  other,  at  least  one  lookout  on 
duty  in  the  bow,  and  part  of  the  time  two.  In  the  pilot-house 
there  was  the  second  mate,  who  had  nothing  to  do  but  to 
watch  the  navigation  of  the  ship,  and  a  wheelsman,  whose 
sole  duty  it  was  to  attend  to  the  steering.  So  that  there  were 
at  least  three  men  on  the  steamer  attending  to  duties  not  at 
at  all  difficult  for  men  of  their  experience  to  perform,  and 
who  could  hardly,  without  the  grossest  obtuseness,  have  all 
escaped  seeing  the  lights  of  the  schooner.  That  the  red  light 
of  some  vessel  on  the  steamer's  port  bow  was  reported  several 
minutes  before  the  collision  is  confirmed,  if  Captain  Kirby's 
testimony  is  to  be  believed.  He  was  sitting  in  his  room  ad- 
joining th«  pilot-house,  smoking.  He  heard  the  mate  answer 
"Aye,  aye,  I  see  it;"  heard  him  give  the  order  "Port  a  little." 
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He  heard  the  wheel  move,  and  then  the  order  "Steady ;"  and 
some  minutes  later  he  heard  the  mate  say,  "Confound  that 
fellow,  he  has  altered  his  course/'  and  give  the  order  "Hard 
a-port."  Hearing  that,  he  says  he  jumped  up  and  went  into 
the  pilot-house,  and  saw  the  schooner  very  near  and  heading 
for  the  steamer  at  an  angle  of  about  45  degrees  on  her  port 
bow. 

Then,  if  we  look  at  the  schooner,  we  find  that  there  were 
on  the  deck  of  the  ichooner  the  master,  the  lookotU,  and  the 
wheelsman,  all  of  them  (judging  from  the  testimony)  experi- 
enced mariners,  and  all  of  them  attending  to  their  respective 
duties.  Their  testimony  supports,  in  every  particular,  the 
allegations  of  the  answer,  and  is,  so  far  as  I  can  see,  con- 
sistent with  itself  and  to  all  appearance  worthy  of  credit. 
They  asseverate  that  the  steamer  was  never  on  their  port 
side,  but,  from  the  time  she  was  first  seen  by  them  until  just 
prior  to  the  collision,  continued  steadily  about  a  point  on  the 
schooner's  starboard  bow,  showing  all  the  time  both  her 
lights.  It  did,  upon  first  impression,  seem  to  me  impossible 
that  to  the  schooner,  which  was  moving  six  miles  an  hour,  a 
steam£r,  which  was  moving  nine  miles  an  hour,  could  continue 
for  15  or  20  minutes  to  show  both  her  lights  a  point  over  the 
schooner's  port  bow;  but,  without  better  information,  how- 
ever, than  I  now  have  of  such  matters,  I  am  not  prepared  to 
find  that  the  fact  that  the  steamer  was  porting  her  helm  and 
all  the  time  altering  her  course  more  or  less  to  starboard, 
might  not  have  produced  that  result. 

There  are,  however,  some  few  facts  developed  by  the  testi- 
mony of  persons  not  on  either  of  the  colliding  vessels,  which, 
after  careful  consideration,  have  brought  me  to  a  decision  of 
the  questions  I  am  required  to  pass  upon. 

The  answer  alleged,  and  the  master  of  the  schooner  and 
her  crew  more  circumstantially  stated,  tl^t  there  was  from 
the  first  sighting  of  the  steamer  another  sailing  vessel  about 
150  yards  astern,  off  the  schooner's  starboard  quarter;  and 
one  theory  of  the  claimants  is  that  it  was  the  light  of  this 
vessel  that  those  on  the  steamer  were  observing;  that,  by 
reason  of  their  negligent  lookout,  those  on  the  steamer  never 
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saw  eithet  of  the  lights  of  the  schooner,  nor  the  torch  which 
she  exhibited,  and  that  it  was  not  until  in  the  effort  to  avoid 
this  other  sailing  vessel,  which  was  to  the  eastward  of  the 
schooner  Tryon,  and  whose  red  light  the  steamer  did  see,  that 
the  steamer  brought  her  head  so  much  over  to  the  westward 
that  she  crossed  the  schooner's  bow  and  then  for  the  first 
time  saw  her  lights,  and  supposed  that  the  other  vessel  had 
changed  her  course  and  that  the  lights  were  on  her.  This 
theory  was  not  without  some  support  from  the  facts  and 
probabilities  of  the  case,  and  tended  to  reconcile  many  of  the 
conflicts  in  the  testimony  of  the  opposing  witnesses. 

After,  howaver,  much  of  the  testimony  on  both  sides  had 
been  taken,  that  other  sailing  vessel  was  discovered,  and  she 
turned  out  to  be  an  oyster  pungy,  called  the  Patterson  & 
Bash.  And  the  testimony  of  her  master  and  mate  was  then 
offered  by  the  libellants.  Their  testimony  is  that  of  persons 
who  actually  saw  the  collision,  and  who  had  a  fair  opportunity 
of  observing  much  that  led  to  it ;  persons,  too,  who  have  no 
interest  in  this  controversy,  and  who  are  strangers  to  the  par- 
ties interested  in  it.  It  is  testimony,  therefore,  I  think, 
which  in  a  case  of  such  conflict  is  entitled  to  weight,  so  far 
as  it  is  intelligently  given,  and  so  far  tends  to  prove  facts 
which  may  have  been  within  the  knowledge  of  the  witnesses. 

The  master  of  the  Patterson  &  Bash  states  that  he  was 
coming  up  the  bay  to  Baltimore  with  a  load  of  oysters,  and 
that^  as  his  was  a  small  boat,  he  got  nearly  astern  of  the 
schooner  Tryon,  and  kept  her  all  the  time  about  a  half  a  point 
to  the  westward  on  his  port  bow,  as  a  guide  to  steer  his  boat 
by,  and  as  a  protection  to  him  from  approaching  steamers; 
that  he  saw  the  steamer's  lights— ^r«^  her  mast-head  light, 
and  afterwards  her  side  lights  also,  and  that  the  steamer 
bore  as  did  the  schooner,  about  half  a  point  on  his  port 
bow ;  that  at  the  distance  of  about  a  mile  the  steamer  shut  in 
her  green  light  and  showed  only  her  red  light,  indicating  that 
she  had  gone  to  westward ;  that  he  maintained  his  position 
with  regard  to  the  schooner,  keeping  her  about  200  yards 
distant  and  about  half  a  point  over  his  port  bow,  until  the 
schooner  gat  to  be  some  200  or  300  yards  from  the  steamer^ 
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when  botfa  he  and  the  mate  testify  that  they  observed  the 
schooner  go  off  to  the  westward,  and  he  then  said  to  the  mate 
there  would  be  a  collision.  He  says  he  was  near  enough  to 
hear  the  order  given  on  the  schooner,  **Hard  down !  Hard 
down !"  repeated  twice,  and  immediately  afterwards  he  heard 
the  crash  of  the  collision. 

Both  master  and  mate  testify  that  for  some  time  prior  to 
the  collision  they  had  seen  only  the  red  light  of  the  steamer, 
and  such  was  their  nearness  to  the  schooner  that  they  under- 
take to  say  that  the  schooner  could  not  possibly  have  seen  the 
steamer's  green  light.  They  testify  that  for  a  little  while  be- 
fore the  collision  the  schooner  bore  off  to  the  westward,  and 
that  without  that  change  in  her  course  she  would  have  gone 
two  or  three  hundred  yards  clear  to  the  eastward  of  the 
steamer.  Some  of  this  testimony  consists  of  mere  deductions 
and  inferences  of  the  witnesses,  and  is  to  be  received  with  great 
caution;  but  in  part  it  is  a  statement  of  facts  which  must  be 
accepted  as  true,  and  the  inferences  are  mostly  such  as,  I 
think,  necessarily  result  from  the  facts. 

It  must  be  accepted  as  a  fact  that  the  master  and  mate  of 
the  Patterson  &  Bash  first  saw  both  of  the  lights  of  the 
steamer,  and  then  to  them  her  green  light  disappeared  and 
they  saw  only  her  red  light,  and  continued  to  see  only  the  red 
light  up  to  the  time  of  the  collision.  This  agrees  exactly 
with  the  changes  in  the  steamer's  course  testified  to  by  those 

on  board  of  her. 

Next,  it  must  be  admitted  that  the  Patterson  &  Bash  was 
close  to  the  schooner;  the  master  of  the  schooner  says  about 
150  yards  off,  and  the  master  and  mate  of  the  Patterson  & 
Bash  say  never  over  a  quarter  of  a  mile  off.  From  the  testi- 
mony of  the  master  and  mate  of  the  Patterson  &  Bash  it 
appears  that  they  kept  the  schooner  nearly  in  a  line  between 
their  boat  and  the  steamer,  so  that  I  am  brought  to  the  con- 
clusion that  the  lights  of  the  steamer  must  have  appeared  to 
those  on  the  schooner  almost  identically  as  they  did  to  those 
on  the  Patterson  &  Bash,  The  proximity  of  the  Patterson  & 
Bash  to  the  schooner  at  the  time  of  the  collision  is  confirmed 
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by  the  fact  that,  with  the  wind  blowing  strongly  and  directly 
away  from  them,  those  on  the  Patterson  &  Bash  heard  the 
order  given  by  the  master  on  the  schooner. 

It  is  to  be  noticed,  too,  that  the  judgment  of  the  master  of 
the  Patterson  &  Bash,  as  to  the  effect  of  the  alleged  change  of 
course  of  the  schooner  in  causing  the  collision,  is  not  a  judg- 
ment made  up  after  the  event,  but,  unless  he  swears  falsely, 
was  what  he  at  the  moment  expressed  to  the  mate  as  soon  as 
he  observed  the  change  of  course,  and  before  he  heard  the 
crash  of  the  collision,  and  when  he  could  hardly  have  been 
mistaken  as  to  the  relative  positions  of  the  vessels. 

The  production  of  the  testimony  from  on  board  the  Patterson 
&  Bash  gives  rise  to  another  significant  consideration.  Those 
on  board  of  her  had  been  sailing  near  to  the  schooner  for  an 
hour  or  more,  keeping  nearly  under  her  stern  and  using  her 
as  a  guide  to  steady  their  course  by,  yet  they  say  nothing  of  the 
torch-light,  which,  it  is  said,  was  exhibited  on  the  schooner. 
It  is  hardly  possible  that  if  it  was  exhibited  they  should  not 
have  seen  it.  A  torch  is  not  like  a  fixed  light,  which  must  be 
looked  for  to  be  discovered,  but  it  is  a  blaze  which  illumines 
the  deck  and  sails  of  the  vessel  exhibiting  it,  and  makes  a 
glare  that  it  hardly  seems  possible  that  any  one  within  a  mile 
or  two  could  fail  to  take  notice  of,  and  which  certainly  would 
have  been  seen  by  persons  on- a  vessel  Sr  little  astern  and 
not  over  a  quarter  of  a  mile  distant.  Evidence  was  intro- 
duced by  the  claimants  for  the  purpose  of  showing  that  the 
wheelsman  of  the  steamer  was  not  a  temperate  man,^  and 
that  he  had  been  drinking  when  he  went  on  duty  at  8  o'clock. 

This  testimony  was  not  very  convincing,  and  the  fact  has 
been  strenuously  denied,  and  the  charge  receives  no  corrob* 
oration  from  the  actions  of  the  wheelsman  as  the  other  testi- 
mony discloses  them.  He  had  been  an  hour  and  three-quar- 
ters on  duty  at  the  time  of  the  collision,  under  the  immediate 
supervision  of  the  captain  and  second  mate,  (the  captain  hav- 
ing been  in  the  pilot-house  until  some  10  minutes  before  the 
collision,)  and,  if  the  wheelsman  had  failed  to  understand  and 
execute  the  orders  given  him,  or  to  have  kept  the  steamer 
steady  on  her  course,  it  would  have  been  quickly  detected,  and 
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it  is  not  to  be  believed  that  they  would  have  permitted  him  to 
remain  on  duty  if  suoh  had  been  his  condition. 

The  whole  theory  of  the  respondents*  case  is,  not  that  the 
steamer  failed  to  execute  through  bad  steering  some  maneuver 
which  her  officers  attempted  to  make,  but  that  she  failed  to 
see  the  lights  of  the  schooner  at  all  until  in  the  act  of  crossing 
her  bows.  This  would  have  been  a  fault  with  which  the 
wheelsman  would  have  had  nothing  to  do. 

Evidence  was  also  introduced  for  the  purpose  of  discredit- 
ing one  of  the  steamer's  lookouts  by  showing  that  he  was  in 
the  forecastle  at  the  time  he  stated  he  was  on  duty  and 
observed  the  change  in  the  schooner's  course;  but  this  is 
the  one  of  the  lookouts  who,  it  was  admitted,  was  liable  to  be 
called  off  for  other  duties,  and  was  not  the  one  on  whom 
rested  the  responsibility  of  uninterrupted  attention,  and,  in 
the  consideration  of  the  case,  I  have  excluded  his  evidence. 
Even  if  it  be  true  that  he  attempted  to  swear  to  facts  which 
he  did  not  observe,  I  do  not  think  it  has  been  shown  that  the 
other  witnesses  for  the  steamer  were  aware  of  it.  It  was 
argued  that  the  steamer's  lookout  was  insufficient  because 
they  never  saw  or  reported  the  lights  of  the  Patterson  & 
Bash.  This,  I  think,  is  fully  accounted  for  by  the  fact  that 
the  Patterson  &  Bash  being  in  a  line  with  the  schooner  and 
astern  of  her,  her  lights  would  have  been  hid  by  the  schooner's 
sails,  which  were  all  boomed  out.  All  the  steamer's  witnesses 
speak  of  a  vessel  which  passed  to  the  eastward  just  after  the 
collision,  when  they  were  in  the  small  boats,  and  which  they 
tried  to  hail,  and  it  seems  probable  this  was  the  Patterson  & 
Bash. 

Although  this  case  is  one  of  great  conflict  of  testimony, 
and  in  which  I  have  had  unusual  difficulty,  the  conclusion  to 
which  I  have  finally  arrived  is  that  the  preponderance  of 
evidence  and  probability  is  in  favor  of  the  libellants,  and  that 
the  decree  must  be  in  their  favor. 
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Gbbbnmak  and  others  o.  Thb  Steam-Boat  Nabbaoaksbtt. 

(DiOria  Oowi,  B.  D.  Nm»  York.    ,  1880.) 

1.  OOLXJBXON  —  Btbaxeb  Lbatino  Sup  —  Nihbtebntr  Admiraltt 
RniiB.— The  steam-boat  Citj  Point,  haying  the  steamer  Narragansett 
in  full  Yiew  on  her  starboard  hand,  and  being  900  feet  from  the  slip 
within  which  the  steamer  was  slowly  moving  out,  and  their  courses 
crossing  so  as  to  inyolve  danger  of  collision,  was  signalled  by  the 
steamer,  after  having  previously  sounded  her  starting  whistle.  Edd^ 
under  these  circumstances,  that  the  nineteenth  rule  was  clearly  appli- 
cable, and  that  the  City  Point  was  bound  to  keep  out  of  the  way  of 
the  Narragansett. 
The  Propeller  John  Ta^^  6  Ben.  227. 

J.  Samb— East  Rivbbp— Nbouoengb— Ratb  of  Spbed.-— It  is  imprudent 
and  reckless  navigation  for  a  steamer  to  run  at  the  rate  of  not  less 
than  nine  miles  an  hour  at  the  distance  of  about  276  feet  from  the 
piers  of  the  East  river  situated  on  the  New  York  shore. 

8.  Ratb  of  Bfbed — ^Statute. — A  statute  imposing  a  penalty  for  running 
along  the  piers  of  the  East  river  at  a  speed  exceeding  10  miles  an  hour, 
does  not  necessarily  render  a  less  rate  of  speed  prudent. 

T.  E.  StiUman,  for  libellant. 

W.  R.  Beebe,  for  claimants. 

Choatb,  D.  J.  This  is  a  suit  brought  by  the  owners  of  the 
steam-boat  City  Point  to  recover  damages  sustained  by  her 
through  collision  with  the  Narragansett  in  the  Hudson  river, 
off  pier  33,  at  about  a  quarter  past  6  o'clock  in  the  after- 
noon, on  the  twenty-sixth  day  of  June,  1877.  The  City 
Point  was  a  side-wheel  steam-boat  about  204  feet  in  length. 
She  was  then  running  as  an  excursion  boat  between  the  city  and 
the  fishing  banks,  and  was  on  her  return  trip.  Having  landed 
passengers  at  pier  2,  she  was  proceeding  up  the  river  on  her 
way  to  her  next  landing  at  the  foot  of  Tenth  street. 

The  Narragansett  was  a  large  side-wheel  steamer  running 
between  New  York  and  Stonington,  and,  at  the  time  of  the 
collision,  had  started  on  her  regular  trip  for  Stonington  from 
her  berth  on  the  south  side  of  pier  33,  heavily  loaded  with 
freight  and  with  a  large  number  of  passengers.  Her  length 
was  about  253  feet.    She  came  straight  out  from  her  slip 
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into  the  mer^  and,  when  her  stem  was  a  few  feet  clear  of  the 
end  of  the  pier,  her  bow  came  in  contact  with  the  starboard 
side  of  the  City  Point,  a  little  forward  of  herwheel-house.  She 
was  very  nearly  if  not  quite  stationary  in  the  water  at  the  in- 
stant of  the  collision,  while  the  City  Point  was  running  at  her 
full  speed,  about  10  miles  an  hour.  The  effect  of  the  collision 
was  that  the  guard  and  deck  of  the  City  Point  were  broken  from 
forward  of  the  paddle-box  to  the  after  gangway.  The  face  of 
the  wheel-house  was  carried  away,  and  her  shaft  was  displaced 
and  her  machinery  entirely  disabled.  The  libellants  claim 
damages  to  the  amount  of  $17,000. 

The  Narragansett  was  injured  by  having  her  stem  knocked 
to  starboard.  Otherwise  she  sustained  no  damage.  The 
place  of  the  collision  is  fixed  with  a  considerable  degree  of 
certainty  by  its  being  a  little  more  than  the  Narragansett 's 
length  out  from  the  pier,  and  also  by  the  fact  that  the  donkey 
boiler  which  fell  from  the  City  Point  was  found  to  be  276  feet 
out  from  the  end  of  the  pier.  The  evidence  also  shows  that 
the  City  Point  was  coming  up  the  river  at  about  that  distance 
from  the  outer  line  of  the  piers  She  put  her  wheel  hard 
a-starboard  almost  immediately  before  the  collision,  but  not 
long  enough  before  materially  to  affect  her  distance  out  into 
the  river.  As  she  struck  the  Narragansett  she  put  her  wheel 
to  port.  This  movement  and  the  headway  she  still  retaiued 
carried  her  into  pier  36,  where  she  made  fast. 

The  libel  alleges  that  while  the  City  Point  was  proceeding 
up  the  river  her  master  saw,  on  his  starboard  bow,  the  Nar- 
ragansett lying  on  the  south  side  of  pier  33,  and  when  the 
City  Point  was  about  opposite  pier  30  the  Narragansett  gave 
one  long  blast  of  her  steam-whistle,  indicating  that  she  was 
about  to  leave  her  pier,  to  which  whistle  the  City  Point 
instantly  responded  by  giving  two  short  and  distinct  blasts 
of  her  8team-whistle»  a  signal  to  the  Narragansett  not  to 
attempt  to  cross  the  course  of  the  City  Point;  that  the  Narra- 
gansett did  not  answer  the  two  blasts  of  the  steam-whistle  of 
the  City  Point,  but,  very  shortly  thereafter,  put  her  wheels  in 
motion  and  started  forward  to  leave  her  slip  on  a  course 
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crossing  that  of  the  City  Point,  and  involving  risk  of  collision; 
that,  in  spite  of  the  precautions  taken  by  the  City  Point,  the 
Narragansett  struck  the  City  Point  with  her  stem  about  amid- 
ships; that  the  collision  was  caused  by  the  negligence  and 
improper  conduct  of  those  on  the  Narragansett  in  not  having 
a  good  and  sufficient  lookoat,  in  leaving  their  pier  at  the  time 
and  on  the  course  they  did,  in  not  keeping  on  the  starboard 
side  of  and  out  of  the  way  of  the  City  Point  and  in  not  stop- 
ping and  backing  in  time  to  avoid  the  collision,  and  was 
not  caused  by  any  fault  or  omission  of  those  on  board  the 
City  Point. 

The  answer  denies  all  fault  on  the  part  of  the  Narragan- 
sett, and  charges  that  the  collision  was  caused  entirely  *'by  the 
gross  mismanagement  of  those  on  the  City  Point;  that  she 
was  not  in  her  proper  course,  but  was  passing  unnecessarily 
and  too  close  to  the  docks,  and  but  about  the  length  of  the 
Narragansett  from  the  mouth  of  the  Narragansett 's  slip; 
that  the  Narragansett  was  about  to  leave  her  dock  when  a 
long  blast  of  her  steam-whistle  was  sounded  to  indicate  that 
she  was  about  to  leave  her  pier;  to  that  long  blast  no  response 
was  given  by  any  vessel  or  steam-boat;  that  thereupon  her 
engines  were  started  and  she  commenced  to  move  slowly  out 
into  the  river;  as  her  bow  emerged  from  the  slip,  the  City 
Point,  which  had  been  previously  hidden  from  the  sight  of 
those  on  the  Narragansett  by  the  sheds  on  the  piers  on  the 
southerly  side  of  her  slip,  was  discovered  hugging  the  piers 
on  the  New  York  side  and  then  about  abreast  of  pier  28, 
bound  up;  that  immediately  the  Narragansett  blew  one 
whistle  to  indicate  to  the  City  Point  that  she,  the  Narragan- 
sett, would  cross  the  bow  of  the  City  Point,  to  which  signal 
the  City  Point,  although  she  then  had  the  Narragansett  on 
her  starboard  hand,  and  should  have  given  way  and  kept  out 
of  the  Narragansett's  way,  responded  with  two  whistles  indi- 
cating that  she,  the  City  Point,  would  hold  her  course  and 
cross  the  bows  of  the  Narragansett;  immediately  a  second 
and  single  whistle  was  blown  by  the  Narragansett,  and  her 
engines  were  reversed  at  full  speedy  although  she  was  then  but 
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partly  without  her  slip,  and  had  it  not  been  for  the  careless 
and  wilful  mismanagement  of  the  City  Point  the  collision 
might  then  have  been  avoided;  the  City  Point  was  not 
stopped,  but  kept  right  on  at  a  rapid  rate  of  speed,  nor  did  she 
sheer  off,  but  kept  on  a  straight  course,  and  came  into  col- 
lision with  the  bows  of  the  Narragansett  after  she,  the  Nar- 
ragansett,  had  stopped  headway  and  was  moving  astern; 
that  the  collision  was  caused  by  the  fault  of  the  City  Point 
in  being  too  close  to  the  line  of  the  piers,  instead  of  being 
out  further  towards  the  middle  of  the  river,  in  neglecting  to 
stop  when  the  Narragansett  blew  the  long  whistle,  and  also 
when  the  Naragansett  blew,  afterwards,  one  whistle,  in  that 
she  did  not  change  her  course,  but  continued  straight  on  up 
the  river,  in  attempting  to  cross  the  bows  of  the  Naragansett 
when  she  should  have  passed  along-side  of  the  port  side  and 
under  the  stem  of  the  Narragansett,  in  continuing  at  a  high 
rate  of  speed  instead  of  stopping,  and  in  not  avoiding  the  Nar- 
gansett  when  she  had  her  on  the  star  board  hand,  as  the  law 
directs.** 

Pier  83,  at  which  the  Narragansett  lay,  was  a  covered  pier, 
with  openings  in  the  south  side  of  the  shed,  so  situated  that 
the  steam-ship's  gangways  were  always  brought  against 
the  same  points  of  the  side  of  the  pier,  and  so  as  to  bring 
her  stem  about  45  feet  inside  the  end  of  the  pier.  The 
stem  of  the  Naragansett  was  45  feet  forward  of  the  front 
windows  of  her  pilot-house.  She  lay  at  the  pier  with  her 
stem  towards  the  river.  Pier  32,  the  next  below  33,  is  a  short 
pier  and  of  no  account  in  this  controversy.  Pier  31,  which 
is  about  210  feet  below  pier  33,  projects  into  the  river  about 
as  far  as  pier  33.  It  is  a  covered  pier,  having  ft  shed  upon 
it  which  reaches  within  about  20  feet  of  the  end  of  the  pier, 
and  for  a  distance  of  35  feet  back  from  that  point  rises  to  a 
height  of  27  feet  and  9  inches  above  the  pier.  The  height 
of  the  captain's  eye  above  the  water,  as  he  stands  in  the  pilot- 
house of  the  Narragansett,  when  she  is  loaded,  is  about  31 
feet.  Consequently,  at  low  stages  of  the  tide,  the  shed  on 
pier  31  effectually  shuts  out  from  those  in  the  pilot-house  of 
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the  Narragansett,  as  she  lies  at  her  pier,  the  view  down  the 
river  between  the  line  of  the  piers  and  the  line  drawn^  from 
the  pilot-house  by  the  outer  end  of  the  shed  on  pier  31. 
While  there  is  some  controversy  as  to  whether  or  not  the  tide 
was  at  the  time  of  collision  running  up  the  river,  there  is  no 
question  that  when  the  Narragansett  left  her  pier  she  was  so 
low  in  the  water  that,  in  fact,  the  shed  on  pier  81  obscured 
the  view  of  the  river  inside  of  the  line  passing  by  this  shed. 
The  shed  was  not  of  the  same  height  back  of  the  25  feet, 
and  over  this  lower  part  of  the  shed  a  little  of  the  river  close 
in  to  the  piers  above  pier  21,  which  projects  further  out  than 
those  above  it,  could  be  seen  from  the  pilot-house ;  but  this 
is  of  no  consequence,  since  there  is  no  claim  that  the  City 
Point  was  within  the  space  so  exposed  to  view.  The  distance 
at  which  the  City  Point  was  running  up  the  river,  upon  the 
evidence,  is  not  precisely  fixed,  but  it  lay  between  the  limits 
of  200  and  300  feet.     Her  master  says  about  300  feet. 

It  is  conceded  in  the  case  that  shortly  before  the  collision 
the  City  Point  gave  a  signal  of  two  whistles  in  reply  to  a  sig- 
nal from  the  Narragansett,  but  the  three  chief  points  of  the 
controversy  as  to  matters  of  fact  in  the  case  are,  what  sig- 
nals the  Narragansett  gave  before  this  signal  from  the  City 
Point;  to  what  signal  of  the  Narragansett  this  signal  of  the 
City  Point  was  an  answer;  and  at  what  distance  in  the  river 
the  City  Point  was  at  the  time  she  gave  this  signal.  The 
subsequent  movements  of  the  two  vessels  are  too  clearly 
proved  to  admit  of  doubt. 

It  is  the  contention  of  the  City  Point,  as  plainly  alleged  in 
the  libel,  that  it  was  the  long  starting  whistle  of  the  Narra- 
gansett which  the  City  Point  thus  answered;  that  the  Nar- 
ragansett had  not  then  started,  but,  "shortly  thereafter,"  put 
her  wheels  in  motion;  and  that  at  the' time  of  this  exchange 
of  signals  the  City  Point  was  about  opposite  pier  30.  Upon 
the  hearing  and  in  his  brief,  the  learned  counsel  for  the  City 
Point  takes  somewhat  different  ground,  claiming  that  the 
Narragansett  did  not  blow  her  starting  whistle  at  all,  nor 
give  any  signal  till  she  had  moved  forward  so  far  as  to  bring 
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'the  City  Point  into  view  from  her  pilot-house.  These  two 
positions  are  irreconcileable,  and  the  inconsistency  does  not 
strongly  commend  the  case  of  the  libellant;  bat  lam  satisfied 
that  the  great  preponderance  of  the  testimony  is  against  the 
the  truth  of  either  theory.  The  evidence  shows  very  satis- 
factorily that  when  the  bell  was  rung  to  start  the  Narragan- 
sett,  at  the  very  same  time  her  long  starting  whistle  was 
blown,  that  at  that  time  the  City  Point  was  not  in  sight  from 
her  pilot-house,  being  hidden  from  view  by  the  shed  on  pier 
31 ;  that  after  the  Narragansett  had  moved  forward  till  her 
stem  was  up,  or  nearly  up,  even  with  the  end  of  her  pier, 
those  in  her  pilot-house  saw  the  City  Point  as  she  came  in 
sight  by  the  outer  end  of  the  shed;  that  it  was  then  that  the 
Narragansett  gave  the  signal  to  which  the  City  Point  replied 
with  a  signal  of  two  whistles ;  that  this  signal  of  the  Narra- 
gansett was  a  single  sharp  whistle;  that  it  was  intended  as 
a  signal  to  the  City  Point,  and  indicated  that  the  Narragan- 
sett intended  to  keep  on  across  her  bows,  passing  to  the 
right  of  her ;  that  it  was  so  understood  by  the  City  Point,  but 
that  the  City  Point,  in  giving  the  signal  of  two  whistles,  dis- 
agreed to  this,  and  indicated  her  purpose  to  cross  the  bows  of 
the  Narragansett,  or  to  pass  to  the  left  of  her.  It  is  easy  to 
demonstrate,  from  admitted  or  well-proved  facts  in  the  case, 
that  the  theory  of  the  libel  is  an  impossibility.  To  the  point 
of  collision,  the  stem  of  the  Narragansett  had  moved  forward 
^ot  more  than  808  feet  from  where  she  lay  at  the  pier.  If 
the  City  Point  was  at  or  near  the  place  stated  in  the  libel 
when  she  gave  the  signal  of  two  whistles  in  reply  to  the  Nar- 
ragansett's  long  starting  whistle, — she,  the  Narragansett,  still 
lying  at  her  pier, — then,  before  the  collision,  she  ran  about 
650  feet  only.  The  distance  from  a  point  midway  between 
piers  29  and  30  to  pier  33  is  600  feet,  and  the  bow  of  the 
City  Point  ran  about  50  feet  beyond  the  point  of  collision. 
The  City  Point  was  running  at  least  nine  miles  an  hour. 
She  claims  that  a  strong  flood  tide  was  with  her,  which,  if  so, 
must  be  added  to  her  speed.  On  hearing  the  Narragansett's 
signal  her  master  first  rung   to  slow  and  stop,  but  im- 
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mediately,  and  as  quickly  as  the  beUs  could  be  rung,  he 
rang  to  go  ahead  full  speed,  wide  open,  and  thereafter  till 
the  collision  she  was  going  forward  with  accelerated  speed. 
Immediately  upon  receiving  the  signal  of  two  whistles  from 
the  City  Point  the  master  of  the  Narragansett  rang  to  stop 
and  back  full  speed,  and  her  engine  was  reversed  as  soon  as 
was  possible,  and  continued  to  work  full  speed  astern  up  to 
the  instant  of  collision,  and  the  evidence  is  clear  that  at  the 
instant  of  collision  she  had  no  perceptible  headway  on  her. 
The  precise  point  at  which  the  bow  of  the  Narragansett  was 
when  the  order  to  reverse  was  given  is  not  fixed,  but  I  am 
satisfied  by  the  evidence  of  those  in  her  pilot-house  that  it 
was  given  as  quickly  as  it  could  be  given  on  receiving  the 
reply  of  the  City  Point. 

The  point  made  by  the  learned  counsel  for  the  libellant, 
that  there  was  delay  in  giving  this  order,  seems  to  be  based 
upon  the  testimony  of  one  of  the  witnesses  as  to  how  far 
the  Narragansett  had  run  forward  when  this  order  was  given. 
This  was  a  matter  of  judgment  merely  as  to  distance.  tSome 
distance  was  run,  undoubtedly,  from  the  position  when  the 
single  whistle  was  blown  by  the  Narragansett.  The  Narra- 
gansett kept  on  till  there  was  time  for  the  City  Point  to 
reply,  and  for  the  master  of  the  Narragansett  to  ring  his 
bells.  But  the  testimony  of  several  entirely  credible-  wit- 
nesses is  to  the  effect  that  the  order  to  reverse  was  given  with- 
out any  delay,  and  this  must  control  the  mere  judgment  as  to 
distance  run,  which  is.  little  better  than  a  guess  at  best. 
Now,  it  is  entirely  incredible  that  while  the  Narragansett, 
assuming  that  she  started  immediately  upon  giving  her  long 
whistle,  starting  from  a  dead  stand-still,  was  running  808 
feet  and  there  coming  to  a  stand-still  again,  the  City  Point, 
at  a  uniform  speed  of  nixie  miles  an  hour,  should  have  only 
gone  forward  650  feet. 

The  City  Point,  if  going  nine  miles  an  hour,  made  780 
feet  in  a  minute.  Experiments  made  with  the  Narragansett 
show  that  it  ordinarily  requires  from  one  minute  and  thirty- 
three  seconds  to  one  minute  and  forty-five  seconds  for  her  to 
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go  her  length  in  starting,  and  this  when  her  speed  has  been 
of  coarse  constantly  accelerated.  It  is  hardly  possible, 
therefore,  to  conclude  that,  considering  her  having  reversed 
her  engines  on  this  occasion  and  come  to  a  dead  stop  within 
the  308  feet,  that  she  was  less  than  two  minutes  and  a  half 
in  moving  forward  808  feet.  Probably  she  was  consider- 
ably longer.  In  two  minutes  the  City  Point  must  have 
gone  1,560  feet.  The  testimony  as  to  the  highest  speed 
which-  the  Narragansett  attained  varies  from  a  mile  and  a 
half  to  four  or  five  miles  an  hour.  These  are,  of  course,  but 
judgments  upon  a  point  very  difficult  to  determine  from  mere 
observation,  but  it  may  probably  be  safely  concluded  that 
her  average  speed  did  not  exceed  three  miles  an  hour,  or  one- 
third  that  of  the  City  Point.  Upon  this  supposition,  while 
she  was  going  308  feet  the  City  Point  must  have  gone  915  feet, 
which  would  place  her  below  pier  29  when  the  Narragansett 
started,  and  about  up  to  pier  28 ;  and  three  miles  an  hour 
for  the  speed  of  the  Narragansett  seems  clearly  an  excess- 
ive estimate.  It  is  entirely  clear,  therefore^  that  the  City 
Point  cannot  have  been  about  pier  29  or  SO  when  she  heard 
and  replied  to  the  starting  whistle  of  the  Narragansett,  if  that 
was  the  signal  she  replied  to,  as  stated  in  the  libel.  It  is 
probable,  upon  the  proofs,  that  she  was  considerably  below 
pier  28  when  the  starting  whistle  was  sounded.  The  testi- 
mony of  Captain  Walden,  of  the  Narragansett,  is,  and  it  is 
confirmed  by  the  other  witnesses  in  the  pilot-house,  that  the 
City  Point  came  in  view  to  him  when  she  was  at  or  below 
pier  28,  as  she  was  uncovered  by  the  shed  on  pier  31,  It  is 
in  evidence,  on  the  part  of  the  libellant,  that  at  a  point 
207  feet  out  from  the  end  of  pier  29  the  pilot-house  of  the 
Narragansett,  as  she  lies  at  her  pier,  just  comes  into  view  to 
a  person  oh  the  river»  and  at  251  feet  out  from  pier  28  the 
pilot-house  also  comes  into  view.  It  is  most  probable,  upon 
the  evidence,  that  the  City  Point  was  more  than  251  feet 
from  the  piers,  and  it  is,  I  think,  proved  that  when  the  Narra- 
gansett started  the  City  Point  was  not  in  view  from  her  pilot- 
house, but  came  into  view  shortly  afterwards ;  and  when  the 
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Narragansett  had  slowly  moved  forward  about  40  feet,  and,  of 
course,  while  the  Narragansett  was  moving  the  first  40  feet,  the 
City  Point  was  moving  many  times  that  distance.  It  follows 
that  the  City  Point  mnst  have  been  below,  and  probably  con- 
siderably below,  pier  28  when  the  Narragansett  started.  The 
testimony  on  the  part  of  the  libellant  is  singularly  uniform  that 
the  City  Point  was  about  off  pier  29  or  80  when  she  heard 
and  replied  to  the  starting  whistle  of  the  Narragansett.  It 
is,  however,  also  very  indefinite  as  to  the  position,  and,  with 
most  of  the  witnesses,  apparently  not  given  with  reference  to 
an  actual  observation  at  the  time  as  to  their  position  in 
relation  to  the  piers.  The  testimony  on  the  part  of  those  in 
charge  of  the  Narragansett,  that  when  the  City  Point  answered 
by  a  double  whistle— not  in  reply  to  the  starting  whistfe  of 
the  Narragansett,  but  in  reply  to  another  and  later  signal  of 
a  single  whistle,  after  she  had  started  and  had  gone  forward 
some  little  distance — ^the  City  Point  was  as  low  down  as  pier 
28  or  lower,  is  confirmed  by  the  testimony  of  by-standers  having 
no  interest  in  the  cause;  it  is  consistent,  and  it  alone  is  con- 
sistent, with  the  necessary  deductions  to  b6  drawn  from  the 
distances  run  by  the  two  boats  before  the  collision.  And, 
upon  the  whole  testimony,  it  must  be  held  as  proved  that  at 
this  exchange  of  signals  the  City  Point  was  down  at  least  as 
far  as  pier  28,  a  distance  of  900  feet  from  the  line  on  which 
the  Narragansett  was  coming  out,  and  that  those  on  the  City 
Point  had  failed  to  notice  the  starting  whistle  of  the  Narra- 
gansett, which  had  just  before  been  blown,  although  the  tes- 
timony is  that  it  could  be  heard  two  miles.  This  being  the 
relative  positions  of  the  two  vessels,  the  Narragansett  being 
in  motion,  though  slowly,  when  she  blew  the  single  whistle, 
and  the  Gty  Point  having  the  Narragansett  on  her  starboard 
hand,  and  their  courses  crossing  so  as  to  involve  danger  of 
collision,  the  nineteenth  rule  clearly  applies,  and  the  City 
Point  was  bound  to  keep  out  of  the  way  of  the  Narragansett* 
The  Propeller  John  Taylor,  6  Ben.  227. 

It  matters  not  that  the  Narragansett  was  still  within  the 
slip  when  she  blew  this  whistle.    She  was  in  full  view  of  the 
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City  Pointy  and  it  mast  have  been  obvious  if  those  on  the  City 
Point  watched  her,  that  she  was  in  motion  and  not  lying  still 
at  the  dock.  They  had  a  full  view  of  her  bow  and  of  her 
port  side,  aft,  as  far  as  her  pilot-house,  and  they  could  see 
that  she  was  moving  out,  even  if  they  had  failed  to  notice  the 
starting  whistle  which  was  notice  to  them  that  she  was  about 
to  start  her  engines.  The  master  of  the  City  Point  was  also 
perfectly  familiar  with  the  starting  time  of  the  Narragansett, 
which  was  5  o'clock,  and  he  knew  that  she  was  already  late. 
It  was  a  violation  of  a  positive  rule  of  navigation,  therefore, 
for  the  City  Point  not  to  give  way  and  allow  the  Narragan- 
sett to  proceed.  Instead  of  giving  two  whistles,  which  showed 
her  purpose  to  go  across  the  bows  of  the  Narragansett,  she 
should  have  slowed  up,  and,  if  necessary,  stopped  till  the 
Narragansett  had  gone  by.  By  giving  the  double  thistle  she 
forced  the  Narragansett  to  stop  and  back,  which  was  then  the 
only  means  of  avoiding  a  collision. 

The  Narragansett  did  her  utmost,  by  stopping  and  backing, 
to  prevent  a  collision,  and  if  the  City  Point  had  done  the 
same,  upon  finding  that  there  was  a  disagreement  in  the  sig- 
nals, there  would  have  been  no  collision.  It  is  claimed  on 
the  part  of  the  City  Point  that  she  was  unable  to  avoid  a 
collision  by  stopping  and  backing;  that  she  had  neither  time 
nor  space  to  stop  her  headway.  There  is  no  foundation  for 
this  claim.  Upon  the  evidence,  she  could  be  stopped  in  two 
or  three  of  her  lengths,  and  there  is  no  proof  of  a  wind  or 
tide  just  at  that  time  and  place  seriously  increasing  the  diffi- 
culty in  stopping  her.  As  to  the  wind,  it  was  not  sufficiently 
strong  materially  to  affect  the  navigation  of  the  vessels. 
As  to  the  tide,  the  testimony  of  the  witnesses  is  irreconcil- 
able. The  almanac  shows  that  the  flood  tide  had  been  run- 
ning an  hour  and  a  half,  but  I  think  the  weight  of  the  testi- 
mony is  that  in  that  part  of  the  river  there  was,  at  that  time, 
no  current  up  stream.  It  was  shown  that  the  debris  from 
the  wreck  floated  out  a  little  way  into  the  river,  but  remained 
subsequently  stationary  for  15  or  20  minutes.  But  even  if  the 
tide  was  running  floods  as  claimed^  the  testimony  will  not  war- 
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rant  the  conclusion  that  the  City  Point  could  not  be  stopped 
within  the  distance  that  she  was  from  the  Narragansett.  The 
testimony  that  she  could  not  be  stopped  is  based  mainly  on  the 
theory  that  she  was  up  to  pier  30,  which,  as  shown  above,  is 
unfounded.  There  is  a  suggestion  in  the  evidence  that  she 
was  peculiarly  hard  to  handle  and  diflScult  to  stop.  While  this 
is  not  proved  to  the  extent  of  showing  that  she  could  not  be 
stopped  in  three  times  her  length,  it  would  not  help  her  case 
if  it  were  shown;  since,  if  she  was  so  exceptionally  hard  to 
stop,  it  was  very  imprudent  and  unsafe  for  her  to  run  at  full 
speed  BO  near  the  docks,  where  she  was  almost  certain  to  be 
brought  into  a  position  at  any  minute  requiring  her  to  stop 
suddenly  on  account  of  something  coming  out  from  between 
the  piers  and  crossing  her  course. 

It  follows,  therefore,  that  the  Narragansett  was  not  in  fault 
for  giving  the  single  whistle,  or  for  keeping  on  her  course  till 
she  received  the  conflicting  signal  from  the  City  Point;  that 
the  City  Point  was  in  fault  in  giving  that  signal  and  in  not 
giving  way  to  the  Narragansett,  and  in  not  stopping  and,  if 
necessary,  backing,  to  avoid  the  Narragansett,  upon  discover- 
ing her  and  receiving  her  signal.  After  receiving  the  .signal 
of  the  City  Point  the  Narragansett  did  all  she  could  to  avoid 
the  collision  or  diminish  its  dangers.  Her  conduct  in  this 
respect  was  in  striking  contrast  to  that  of  the  City  Point. 
The  City  Point  could  have  avoided  the  collision  either  by 
stopping  and  backing,  or  by  throwing  her  wheel  instantly 
hard  a- starboard,  neither  of  which  she  did.  Just  before  the 
vessels  came  together  the  Narragansett  gave  another  single 
whistle.  The  collision  was  then  inevitable.  The  signal  was 
not  called  for  by  the  situation,  but  it  did  neither  good  nor 
harm.  It  is  stated  in  the  answer  that  this  whistle  immedi- 
ately followed  the  double  whistle  of  the  City  Point,  but  the 
proof  is  that  it  was  later,  and  just  before  the  vessels  struck. 
I  do  not  see  that  it  has  any  material  bearing  on  the  contro- 
versy. 

It  is  claimed  that  the  Narragansett  was  in  fault  in  not 
sooner  discovering  the  City  Point;  that  she  should  have  had 
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a  man  posted  on  the  end  of  the  pier  who  would  have  an  nn- 
obstructed  yiew  up  and  down  the  river,  to  give  warning 
before  she  started  of  any  approaching  vessel,  or  a  man  on 
top  of  the  wheel-house,  from  which  point  an  unobstructed 
view  could  be  had  down  the  river  over  the  shed  on  pier  81. 
It  may  be  that  a  case  may  arise  where  a  steam-boat  going 
out  as  the  Narragansett  does,  as  she  blows  her  starting  whistle, 
may  not  by  this  signal  give  a  sufficiently  timely  warning  to 
a  vessel  that  happens  to  be  very  near  and  approaching  from 
above  or  from  below  close  into  the  piers  and  under  cover  of 
the  shed,  so  as  to  enable  the  approaching  vessel  to  avoid  her 
after  heaiihg  the  starting  whistle.  And  it  is  possible  that  in 
such  a  case  it  may  be  held  negligence  not  to  have  taken 
precautions  to  see  the  vessel  approaching;  but  that  is  not 
this  case;  The  starting  whistle  was  notice  to  the  City  Point 
that  she  was  just  starting  to  come  out,  and  when  she  came 
out  and  made  the  City  Point  there  was  ample  time  and  space 
for  the  vessels  to  avoid  each  other  by  observing  the  ordinary 
rules  of  navigation.  The  only  danger  of  collision,  then,  was 
from  the  violation  of  these  rules  on  the  part  of  the  City  Point. 
The  failure  of  the  Narragansett  to  see  her  had  not  involved  the 
vessels  in  any  risk  of  collision,  and,  if  her  position  had  been 
clearly  understood  when  the  Narraganset  was  ready  to  start,  I 
see  no  reason  why  she  should  not  have  come  out  just  as  she  did ; 
her  signal  to  the  City  Point  was  timely  and  proper.  There  was 
no  occasion  for  the  lookout  on  her  bow  to  report  the  City  Point. 
She  was  not  near  enough  before  the  Narragansett  signalled  her 
to  suggest  any  danger,  and,  by  the  rules,  she  was  required  to 
keep  out  of  the  way.  The  second  mate  was  temporarily  on 
the  lookout,  waiting  for  another  of  the  ship's  company  to  take 
that  post.  He  did  not  think  a  report  necessary,  and  I  am  not 
able  to  say  that  there  was,  in  this  omission,  any  fault  which 
caused  or  contributed  to  cause  this  collision. 

The  proof  is  that  the  piers  between  piers  21  and  88,  and 
above,  are  steam-boat  and  ferry  piers,  to  and  from  which  steam- 
boats are  constantly  passing;  that  several  of  the  sound 
steam-boats  go  out  about  the  hour  the   City  Point  was 
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coming  up  that  afternoon.  Considering  the  use  of  these 
piers,  and  the  great  number  of  steam-boats  going  in  and  oat» 
it  was  imprudent  and  reckless  navigation  for  the  City  Point 
to  run  at  so  great  a  speed  so  near  the  line  of  the  piers.  A 
statute  of  New  York  is  referred  to  prohibiting  vessels  from 
running  along  the  piers  on  the  East  river  at  a  speed  exceed- 
ing 10  miles  an  hour,  as  if  this  justified  the  City  Point  in  the 
speed  she  kept  up.  But  imposing  a  penalty  for  exceeding  10 
miles  by  no  means  makes  any  less  speed  prudent.  The  speed 
must  be  regulated  by  the  dangers  attending  the  navigation 
under  the  particular  circumstances  of  the  case.  There  was 
no  reason  for  the  City  Point  keeping  so  close  to  the  piers 
except  her  own  convenience  to  make  the  shortest  run  to  her 
next  landing.  If  she  chose  to  go  so  close  in,  she  was  bound  to 
proceed  with  the  more  caution,  and  in  such  a  way  that  she 
could  check  her  headway  easily,  for  she  was  constantly  liable 
to  have  her  course  crossed  by  other  vessels  proceeding  sVwly 
out  of  the  docks  and  on  her  starboard  hand. 

Upon  the  whole  case,  it  is  clear  that  the  collision  was  ci.used 
solely  by  the  gross  carelessness  and  mismanagement  of  those 
in  charge  of  the  City  Point. 

Libel  dismissed^  with  costs. 
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Clabesoit  and  others  v.  Mansor. 

(Cinmii  Chw%  8.  D.  Wm  Twk.    November  15, 1880.) 

a.  Kbhotal— OomrrBB  Claim— Amount  m  Dibputb—Aot  of  1876,  $  2.— 
W)iere  the  issue  raised  by  %  counter  claim  and  repljr  exceeds  the 
amount  of  $500,  the  matter  in  dispute  exceeds  the  sum  of  |500,  within 
the  meaning  of  section  2  of  the  act  of  1875,  relating  to  the  removal  of 
causes,  although  the  original  action  waa  brought  for  a  less  sum  than 

e^oo. 

Motion  to  Bemand. 

Ira  £>.  Warren  and  John  Bassett,  Jr.,  for  the  motion, 

D.  Af.  Porter  and  Oeorge  H.  Krackt,  opposed. 

Blatchfobd,  0.  J.  The  plaintiffs  broaght  this  suit  against 
the  defendant  in  the  marine  court  of  the  city  of  New  Tork  to 
recover  the  sum  of  $195,  as  the  balance  unpaid  on  a  sale  of 
the  fixtures  of  a  store  and  bake-house.  The  answer  put  in  in 
the  state  court  sets  up  that  the  plaintiffs,  with  intent  to  de- 
fraud, falsely  represented  to  the  defendant  that  the  bake- 
house was  a  profitable  business  place,  and  that  one  Ott,  a 
former  proprietor  of  it,  bad  done  a  profitable  business  at  it, 
and  thus  induced  the  defendant  to  hire  the  store;  that  the 
plaintiffs  also  represented  that  they  owned  the  store  and 
the  bakery  fixtures  in  it,  and  offered  to  sell  them  to  him; 
that  he,  to  seizure  for  one  day  the  right  to  purchase  them, 
paid  to  plaintiffs  five  dollars  as  a  deposit,  on  the  agreement 
thai  if  he  was  not  satisfied  with  the  fixtures  the  five  dollars 
should  be  forfeited ;  that  the  defendant,  not  being  satisfied 
with  the  store  and  fixtures,  immediately  notified  the  plaintiffs 
thereof;  that  the  place  had  never  been  a  profitable  business 
place  for  a  bakery;  that  Ott  closed  it  because  he  could  not 
make  it  pay  the  expense  of  keeping  it;  that  the  fixtures  were 
mortgaged  and  were  owned  by  Ott>  and  not  by  the  plaintiffs; 
that  the  plaintiffs  knew  this;  that  the  defendant,  relying  on 
8aid  representations  and  believing  them  to  be  true,  rented 
the  store  and  furnished  it  with  new  fixtures,  and  made  repairs 
in  it,  and  fitted  it  up  at  great  expense,  and  hired  help  to  con- 
duct the  business  of  the  bakery;  and  that  he  has  not  realized 
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any  moneys  from  the  business  carried  on  at  the  place,  and 
was  unable  to  make  the  business  pay  expenses,  but  was 
.  obliged  to  close  it,  to  his  damage  $750,  which  he  sets  up  as 
a  counter  claim  against  the  plaintiffs. 

The  answer  denies  all  the  allegations  of  the  complaint  not 
thus  admitted  or  denied,  and  demands  judgment  against  the 
plaintiffs  that  the  complaint  be  dismissed  with  costs,  and 
that  he  have  judgment  against  the  plaintiffs  for  $750.  This 
answer  was  put  in  September  13,  1880.  A  reply,  sworn  to 
September  15, 1880,  was  put  in  by  the  plaintiff,  replying  "to 
the  allegations  of  counter  claim  contained  in  the  answer,'* 
and  denying  each  and  every  of  said  allegations. 

On  the  twentieth  of  September,  1880,  the  defendant  pre- 
sented to  the  state  court  a  petition,  signed  and  sworn  to  by 
him  September  18,  1880,  setting  forth  the  pendency  of  the 
suit  as  an  action  commenced  and  pending  by  the  plaintiffs 
against  the  defendant;  that  the  plaintiffs  are,  and  were  at 
the  time  of  the  commencement  of  the  action,  citizens  of  New 
York,  and  the  defendant  a  citizen  of  New  Jersey ;  "that  the 
matter  in  dispute  in  this  action  exceeds,  exclusive  of  costs,  the 
sum  or  value  of  $500;''  that  "the  defendant  has  appeared  in 
this  action,  in  this  court,  and  answered  the  complaint;"  that 
the  action  had  not  yet  been  tried ;  and  that  no  term  had  passed 
since  it  was  commenced  at  which  it  could  be  tried. 

The  petition  prays  that  "the  said  suit  may  be  removed"  to 
this  court.  The  proper  bond  was  given  and  approved  by  the 
state  court,  and  on  the  twentieth  of  September,  1880,  that 
court  made  an  order  ez  parte,  which  recites  the  contents  of 
the  petition  and  the  tenor  of  the  bond;  and,  "on  reading  and 
filing  a  copy  of  the  pleadings  in  said  action,"  and  the  petition  - 
and  the  bond,  orders  that  the  petition  and  bond  be  accepted, 
and  declares  that  said  court  will  proceed  no  further  in  the 
suit,  it  being  removed  to  this  court.  Afterwards,  and  before 
the  commencement  of  the  next  term  of  this  court,  and  before 
a  copy  of  the  record  in  the  state  court  was  filed  in  this  court, 
that  court  made  an  order  vacating  the  said  order  of  removal. 
The  ground  assigned  for  making  this  second  order,  in.  the 
decision  made  by  Judge  McAdam,  the  judge  of  the  state  court. 


Digitized  by  VjOOQIC 


0LABK80K  V.  MANSOK.  S5& 

was  that  the  amount  in  dispute  in  the  suit  was  only  thc^ 
amount  stated  in  the  complaint,  and  not  the  amount  claimed 
in  the  counter  claim  set  up  in  the  answer;  and  that  as  th« 
matter  in  dispute  did  not  exeeed,  exclusive  of  costs,  the  sum 
or  value  of  $500,  the  case  was  not  one  for  a  removal  under 
section  2  of  the  act  of  March  8,  1875,  (18  U.  S.  St.  at  Large, 
470.)  Notwithstanding  this  second  order,  the '  defendant, 
claiming  that  the  suit  was  removed  to  this  court,  "filed  in  this 
court,  on  the  first  day  of  this  term,  a  certified  copy  from  the 
state  court  of  the  proceedings  therein,  to  and  including  the 
order  of  removal,  and  entered  an  order  ex  parte,  as  an  order 
of  course,  not  signed  by  a  judge,  reciting  the  filing  of  said 
copy  record,  and  ordering  that  the  cause  proceed  no  further  in 
the  state  court,  and  that  it  proceed  in  this  court  in  the  same 
manner  as  if  it  had  been  originally  commenced  therein, 
and  that  the  appearance  of  the  defendant  be  and  was  thereby 
entered. 

The  plaintiffs  now  move  for  an  order  vacating  the  order  so 
entered  in  this  court,  and  remanding  this  action  to  the  state 
court,  and  striking  from  the  files  of  this  court  the  record 
so  filed  here.  It  appears  when  the  order  of  removal  was 
made  the  pleadings  in  this  case  were  none  of  them  ex- 
hibited to  the  judge  of  the  state  court,  although  the  order  of 
removal  recited  that  they  were  read.  They  were  presented 
on  the  making  of  the  second  order. 

The  second  section  of  the  act  of  1875  provides  that  "any 
suit,  ♦  *  ♦  where  the  matter  in  dispute  exceeds,  exclusive 
of  costs,  the  sum  or  value  of  '$500,'  in  which  there  shall  bo 
a  controversy  between  citizens  of  different  states,  ♦  *  ♦ 
either  party  may  remove  said  suit. "  The  defendant  here  con- 
tends that  the  matter  in  dispute,  on  the  issue  raised  by  the 
counter  claim  in  th«  answer,  and  the  reply  thereto,  exceeds 
$500,  exclusive  of  costs;  that  there  is  a  controversy  in  regard 
to  such  matter,  made  a  controversy  conclusively  by  the  plain- 
tiff, by  his  reply  to  the  counter  claim;  and  that  on  this 
ground  the  defendant  can  remove  the  whole  suit  into  this 
court. 
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Under  the  New  York  Code  of  Civil  Procedure,  §  600,  an 
answer  may  contain  a  counter  claim;  that  is,  a  statement 
of  new  matter  constituting  a  counter  claim.  Such  counter 
claim  (section  501)  must  tend  in  some  way  to  diminish  or 
defeat  the  plaintiff's  recovery,  and  must  be  one  of  certain 
specified  causes  of  action.  A  plaintiff  may  (sections  494, 495, 
496)  demur  tp  a  counter  claim,  distinctly  specifying  the 
objections,  one  of  which  may  be.  that  the  counter  Qlaim  is 
not  of  tBe  character  specified  in  section  501.  Where  a  counter 
claim  is  established  which  equals  the  plaintiff's  demand,  judg- 
ment goes  for  the  defendant.  Where  it  is  less  than  the  plan- 
tiff's  demand  the  plaintiff  has  judgment  for  the  residue.  Where 
it  exceeds  the  plaintiff's  demand  the  defendant  has  judgment 
for  the  excess,  or  so  much  thereof  as  is  due  from  the  plaintiff. 
Section  603.  The  plaintiff,  if  he  does  not  demur,  may  reply 
to  the  counter  claim,  denying  what  he  controverts.  Section 
614. 

A  counter  claim  is  held  to  be  an  afiSirmation  of  a  cause  of 
action  against  the  plaintiff,  in  the  nature  of  a  cross-action, 
and  upon  which  the  defendant  may  have  an  affirmative  judg- 
ment against  the  plaintiff.  As  a  cross-action,  setting  forth  a 
cause  of  action  by  the  defendant  against  the  plaintiffs,  and 
demanding  a  judgment  thereon  for  $750,  in  addition  to  the 
dismissal  of  the  plaintiffs'  complaint  and  the  defeat  of  the 
plaintiffs'  claim, — the  claim  in  which  cross-action  is  disputed 
by  the  plaintiffs  by  the  reply, — ^the  counter  claim  clearly  brings 
into  the  suit  a  matter  in  dispute  which  exceeds  $500  in  value. 
Even  if  the  defendant  should  have  judgment  only  for  the  dif- 
ference between  $195  and  $760,  that  would  be  more  than 
$500;  but  he  claims  $750,  and  that  the  plaintiffs  shall  have 
no  judgment.  There  may  be  two  actions  in  one  point  of 
view.  One  may  be  regarded  aa  an  action  by  the  plaintiffs 
against  the  defendant  to  recover  the  $195.  The  plaintiffs  may 
fail  to  recover  any  part  of  that,  or  they  may  recover  a  part 
of  it,  or  they  may  recover  the  whole  of  it.  The  answer,  and 
the  counter  claim  in  it,  may  have  the  effect,  if  proved,  to 
diminish  or  defeat  the  plaintiffs'  recovery.    Section  501.  If  the 
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plaintiffs' Teooveiy  is  wholly  defeated,  then  the  defendant 
becomes  aotor,  and  may  recover  judgmefxt  for  the  whole  or  a 
part  of  the  $760. 

8till,  both  proceedings  are  in  one  snit^  as  the  word  "smf 
is  used  in  the  act  of  1876.  The  first  section  of  the  act  of 
1876  uses  the  expressions  "suits  of  a  civil  nature/'  "civil 
action,**  and  "civil  suit"  as  synonymous.  The  second  sec* 
tion  of  that  act  uses  the  expressions  "suits  of  a  civil  nature" 
and  "said  suit''  in  the  same  sense.  The  third  section  of  that 
act  uses  the  expressions  "suit**  and  "such  suit/  and  "the 
cause'*  and  "action**  in  the  same  sense.  The  same  is  true  of 
the  same  words,  and  also  of  the  word  "case,"  when  used  in 
the  subsequent  sections  of  that  act.  In  the  sense  of  sections 
3  and  6  of  the  old  code  of  procedure  of  New  York  (unrepealed) 
the  proceeding  by  the  defendant  against  the  plaintiffs  to  re* 
cover  the  $750  is  an  action  and  a  civil  action,  the  defendant 
being  permitted  to  become  actor  in  the  given  ease.  The 
statutes  of  New  York  now  use  the  word  "action,**  and  discard 
all  other  terms.  The  proceeding  by  the  defendant  against  the 
plaintiffs  being  a  civil  action,  in  a  suit  of  a  civil  nature,  and 
the  matter  in  dispute  in  it  exceeding,  exclusive  of  costs,  the 
sum  or  value  of  $600,  is  brought  in  the  state  court,  under  the 
authority  of  the  statute  of  New  York,  in  the  form  in  which  it  is 
brought,  although  the  defendant  is  turned  into  a  plaintiff  and 
the  plaintiff  into  a  defendant,  and  jurisdiction  of  the  person  of 
the  plaintiff  is  obtained  by  the  fact  that  the  plaintiff  came 
into  court  and  brought  the  defendant  in  first,  in  the  action 
brought  by  the  plaintiff.  It  clearly  makes  a  case  for  removal. 
But  what  is  to  be  removed?  The  act  of  1876  says  that  "said 
suit**  is  to  be  removed.  Is  the  proceeding  or  action  by  the 
defendant,  his  affirmative  claim,  the  only  thing  that  is  to  be 
removed,  leaving  the  claim  of  the  plaintiffs  to  be  litigated  in 
the  state  court,  the  former  claim  being  $760  and  the  latter 
$196? 

In  view  of  the  facts  that  the  suit  is  in  form  one  brought 
by  the  plaintiffs  against  the  defendant,  and  includes  the  plain- 
tiffs' claim,  by  the  voluntary  act  of  the  plaintiffs,  and  is  made 
to  include  the  defendant*s  claim  by  the  operation  of  the  stat- 


Digitized  by  VjOOQIC 


263  FBDSEAL  BBPOBTSa. 

ute  of  New  Tork,  and  that  thus  there  is  but  one  suit,  though 
thef  e  are  two  controversies  in  it,  and  that  the  whole  suit  is  to 
be  removed,  and  that  either  party  may  remove  it,  and  that 
the  counter  claim  necessarily  "must  tend  in  some  way  to 
diminish  or  defeat  the  plaintiffs'  recovery,"  it  follows  that  the 
whole  suit  is  removed,  including  all  the  issues^  by  the  com- 
plaint, the  answer  and  counter  claim,  and  the  reply. 

The  case  of  West  v.  Aurora  City,  6  Wall.  139,  is  not  in 
point.  The  facts  there  were  not  at  all  like  the  facts  in  this 
case,  and  it  arose  under  a  different  statute. 

In  McLean  v.  St.  Paul,  etc.,  Ry.  Co.  16  Blatchf.  309,  con- 
struction was  given  to  section  2  of  the  act  of  1875,  to  the 
effect  that  a  suit,  where  the  requisite  citizenship  for  removal 
did  not  exist  when  the  suit  was  brought,  might  become  remov- 
able by  the  occurrence  of  the  requisite  citizenship  during  the 
pendency  of  the  suit.  Under  that  ruling  it  must  be  held  that 
it  is  not  necessary  that  the  requisite  amount  in  dispute  should 
appear  to  have  existed  when  the  suit  was  brought.  After 
proceedings  for  removal  are  completed,  a  party  cannot  be 
deprived  of  his  right,  by  any  action  of  the  state  court  or  of 
the  other  party,  in  reducing  the  amount  appearing  to  be  hi 
dispute.  Kanouse  v.  Martin,  16  How.  198.  But  there  is 
nothing  to  prevent  a  state  court  from  allowing  an  insufficient 
amount  in  dispute  to  become  an  adequate  amount,  under  the 
act  of  1875,  or  prevent  such  insufficient  amount  from  becom- 
ing an  adequate  amount  under  that  act  by  the  operation  of 
the  statute  of  New  Tork  and  the  lawful  acts  of  the  parties  to 
the  suit  thereunder. 

The  motion  to  remand  the  suit  and  for  other  relief  is  de- 
med« 
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OoNNBonoTJT  MuT.  LiFB  Ins.  Co.  V.  SoAMiiON  and  others. 
{OirouiU  Court,  If.  D.  MhwU.    ,  1880.) 

1.  Policy  of  Insurance— Life  Tenant~Kbyehsionbr8— Mortgaqor 
AND  MoRTOAGBE.— A  policy  of  insurance  running  in  terms  to  a  life 
tenant,  and  procured  as  additional  security  under  the  covenants  of  a 
mortgage  Jointly  executed  by  such  life  tenant  and  the  owners  of  the 
reversion,  hdd,  under  the  circumstances  of  this  case,  to  enure  to  the 
joint  benefit  of  all  the  mortgagors. 

2b  Life  Tenant— Waiver  of  Insurance  Money— Mortgagor  andi 
Mortgagee. — Hdd,  further ,  that  the  authority  of  such  life  tenant  to 
waive  the  application  of  the  proceeds  of  such  insurance  policy  upon 
the  mortgage  debt  could  not  be  inferred  from  a  general  power  to 
insure  the  mortgaged  property. - 

8.  Same — Same — Ck>NSENT— BiiiENCB. — Hdd^  further,  that  consent  to  such 
waiver  could  not  be  inferred  from  the  silence  of  the  owners  of  the 
reversion,  when  they  had  no  knowledge  of  the  transaction. 

4.  Same— Mortgagee —Application  of  Insurance  Money.  —  ^e^d, 
further,  that  if,  in  any  view  of  the  case,  the  mortgagee  could,  without 
the  knowledge  of  the  owners  of  the  fee,  agree  with  the  life  tenant  to 
place  the  proceeds  of  the  insurance  policy  back  upon  the  mortgaged 
premises,  he  was  bound  to  see  that  such  agreement  was  carried  out, 
and  that  the  money  was  so  used. 
Qordon  v.  Wwrt  Sainngi  Bank,  115  Mass.  588|  considered. 

6.  EqinrY  Pragtioe— Application  of  Insttrangb  Money.— ^aZ^,  /w*. 
iher,  that  the  rules  of  equity  practice  were  sufficiently  flexible  to 
admit  the  proper  application  of  the  insurance  money  to  the  mort- 
gage debt  in  this  case. 

6.  Policy  of  Insurance— Loss  Payable  to  Mortgagee— Assignment- 
Collateral  Security. — ^A  provision  in  a  policy  of  insurance,  that 
the  loss  should  be  payable  to  the  mortgagee,  operates  to  give  the  mort- 
gagee precisely  the  same  rights  and  interest  in  a  policy  which  he 
would  have  had  if,  without  such  words,  the  policy  had  been  assigned 
as  collateral  security  to  the  mortgage  debt 
Jones  on  Mortgages,  f  407 

Isham  d  Lincoln^  for  complainant. 

C.  F.  WhiUy  for  defendants  Florence  A.  D.  Reed  and  Ari* 
anna  E.  Scammon. 

Dyer,  D.  J«  This  a  bill  for  foreclosure  of  a  mortgage  exe- 
cuted to  complainant  in  1866  by  the  defendants  J.  Y.  Scam- 
mon,  Florence  A.  D.  Beed,  formerly  Scammon,  and  Arianna 
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E.  Soammon;  the  two  defendants  last  named  being  daughters 
of  the  defendant  J.  T,  Soammon.  The  mortgage  originally 
covered  lot  No.  6,  in  block  No.  11,  in  Fort  Dearborn  addition 
to  Chicago,  and  was  made  to  secure  the  payment  of  $30,000 
and  interest.  It  is  admitted  in  the  bill  that  in  1867  the  sum 
of  $10,000  was  paid  to  apply  on  the  principal,  and  it  is 
alleged  that  the  balance  of  the  original  principal,  namely, 
$20,000,  with  interest,  remains  unpaid,  besides  certain  sums 
of  money  paid  by  complamant  to  redeem  the  mortgaged 
premises  from  tax  sales.  Defences  have  been  interposed  by 
the  defendants  Florence  A.  D.  Beed  and  Arianna  E.  Scam- 
mon,  and  the  case  has  been  heard  upon  their  exceptions  to 
the  report  of  the  master  to  whom  the  cause  was  referred. 

Originally,  the  mortgaged  premises  were  owned  in  her  sep- 
arate right  by  Mary  Ann  H.  D.  Scammon,  then  the  wife  of 
the  defendant  J.  Y.  Scammon,  but  since  deceased.  Upon  her 
death,  the  property  by  descent  passed  to  her  three  children, 
Charles  T.  Scammon,  and  the  defendants  Florence  A.  D.  Beed 
and  Arianna  E.  Scammon,  subject,  however,  to  a  life  estate 
therein  of  their  father.  Subsequently,  but  prior  to  the  exe- 
cution of  the  mortgage  in  suit,  Mr.  Soammon  acquired  the 
interest  of  his  son,  Charles  T.  Scammon;  so  that  at  the  date 
of  the  mortgage  he  was  the  owner  in  fee  of  an  undivided  one- 
third  interest  in  the  premises.  This  being  the  state  of  the 
title,  on  the  tenth  day  of  September,  1866,  Mr.  Scammon 
and  his  two  daughters  joined  in  the  execution  of  a  bond  to 
the  complainant,  conditioned  for  the  payment  of  the  sum  of 
$30,000  on  the  tenth  day  of  September,  1871,  with  interest 
payable  half  yearly  at  8  per  cent. ;  and  to  secure  the  payment 
of  this  bond  they  executed  the  mortgage  in  question.  This 
bond  and  mortgage  were  given  to  secure  the  repayment  to 
complainant  of  a  loan  then  made  for  the  purpose  of  erecting 
a  building  on  the  premises;  and  the  money  thus  borrowed 
and  secured  was  so  used. 

The  mortgage  contained  a  clause  binding  the  mortgagors  to 
keep  the  buildings  thereafter  erected  on  the  premises  insured 
against  loss  or  damage  by  fire,  and  to  assign  and  deliver  to 
complainant  the  policies  of  insurance  therefor,  whenever  such 
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insurance  Bhoold  be  effected ;  and  it  was  further  provided  that 
the  complainant  should  hold  such  policies  of  insurance  as 
collateral  and  additional  security  for  the  payment  of  the  prin- 
cipal sum,  secured  by  the  mortgage^  and  interest,  and  should 
have  the  right  to  collect  and  receive  all  sums  of  money  that 
might  at  any  time  become  collectible  upon  such  policies  of 
insurance,  and  apply  the  same,  when  received,  in  the  same 
manner,  as  far  as  possible,  as  was  provided  in  the  mortgage 
in  case  of  a  sale  of  the  mortgaged  premises  under  the  power 
of  sale  therein  contained.  Pursuant  to  these  requiremciits  of 
the  mortgage  insurance  was  obtained,  in  the  sum  of  $15,000, 
upon  the  building  erected  on  the  premises.  The  policy  of 
insurance,  in  terms,  run  to  J.  Y.  Scammon  alone,  and  con- 
tained  a  clause  in  the  usual  form :  ''Loss,  if  any,  payable  to 
the  Connecticut  Mutual  Life  Insurance  Company.* 

On  the  tenth  day  of  September,  1867,  by  agreement  be- 
tween J.  Y.  Scammon  and  his  daughters,  a  partition  of  ^he 
mortgaged  premises  was  made  by  which  the  south  one-third 
thereof  wa;s  set  off  to  Mr.  Scammon  as  the  parcel  in  which  he 
should  thereafter  have  a  clear  estate  in  fee ;  and  the  north 
two-thirds  were  set  off  to  the  defendants  Florence  A.  D. 
Beed  and  Arianna  E.  Scammon,  to  be  held  by  them  in  fee, 
subject,  however,  to  the  life  estate  of  their  father.  The  ob- 
ject of  this  agreement  of  partition  appears  to  have  been  to 
enable  Scammon  to  convey  the  south  one-third  of  the  lot  to 
the  Marine  Company  of  Chicago,  and  to  enable  his  daughters, 
at  his  death,  to  hold  the  north  two-thirds  of  the  lot  free  from 
all  other  claims  of  title  under  Mr.  Scammon.  Concurrently 
with  the  making  of  this  partition  $10,000  was  paid  to  com- 
plainant to  apply  on  the  principal  of  the  bond  and  mortgage 
in  suit,  and  the  S9uth  one-third  of  the  mortgaged  premises  so 
set  off  to  Mr.  Scammon  was  then  released  by  complainant 
from  the  lien  of  the  mortgage,  and  thereafter  his  interest  in 
the  mortgaged  premises  yet  covered  by  the  mortgage  consisted 
of  a  life  estate ;  and  it  is  understood  that  the  building  then 
situated  on  the  premises  stood  upon  that  part  of  the  same 
set  off  under  the  partition  to  Mr.  Scammon*8  two  daughters. 
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This  building  was  totally  destroyed  in  the  great  fire  of  Octo- 
ber, 1871. 

In  settlement  of  the  insurance  on  the  same  the  fire  iusur- 
ance  company  delivered  to  the  defendant  Scammon  a  draft 
for  $15,000,  payable  to  the  order  of  complainant;  and  there- 
upon Scammon,  in  a  communication  addressed  to  the  secre- 
tary of  the  complainant,  informed  him  that  he  had  com- 
menced rebuilding  the  burned  structures,  and  enclosed  therein 
the  draft  received  for  insurance,  and  requested  that  authority 
might  be  given  to  complainant's  Chicago  agent  to  pay  over  to 
him  (Scammon)  or  to  the  Marine  Company,  the  proceeds  of 
the  draft,  to  be  expended  in  such  rebuilding.  This  request 
resulted  in  an  agreement,  made  on  the  fifth  day  of  January, 
1872,  between  complainant  and  J.  Y.  Scammon  alone,  by 
which  it  was  agreed  that  complainant  should  and  did  waive 
its  right  to  apply  the  insurance  money  on  the  mortgage  indebt- 
ediJfess,  and  that  this  money  should  be  deposited  in  such  bank 
as  should  be  selected  by  Scammon  and  assented  to  by  com- 
plainant, to  the  credit  and  at  the  risk  of  Scammon,  to  be 
used  in  the  erection  of  buildings  on  the  mortgaged  premises; 
that  this  money  should  be  paid  out  in  the  erection  of  such 
buildings,  from  time  to  time,  on  the  drafts  or  checks  of  Scam- 
mon, countersigned  by  complainant's  agent,  until  it  should 
be  thus  fully  expended;  further,  that  such  drafts  or  checks 
should  be  so  countersigned  on  presentation  thereof  to  com- 
plainant's agent,  accompanied  with  the  certificate  of  an  archi- 
tect, that  the  amount  of  such  check  or  draft,  together  with  all 
previous  checks  or  drafts  drawn  or  paid  out  on  such  account, 
had  been  actually  expended  in  permanent  improvements  upon 
the  mortgaged  premises;  further,  that  so  soon  as  the  build- 
ing or  buildings  so  erected  should  be  in  a  situation  to  be 
insured,  Scammon  should  cause  the  same  to  be  insured  in  the 
fair  insurable  value  thereof,  and  assign  the  policies  of  insur- 
ance to  complainant,  and  that  thereupon  all  the  provisions 
contained  in  the  mortgage  should  apply  to  such  insurance. 

By  this  agreement  it  was  further  provided  that  any  receipt 
or  acknowledgment  given  by  complainant,  either  alone  or 
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jointly  with  others,  to  any  such. insurance  company,  for  the 
purpose  of  facilitating  the  collection  by  Scammon  of  any 
insurance  money  intended  to  be  placed  back  on  the'  mortgaged- 
premises,  should  not  be  construed  as  a  collection  of  the 
money  by  complainant  under  the  conditions  of  the  mortgage, 
wherein  it  was  provided  that  complainant  might  collect  and 
apply  such  insurance  money  upon  the  indebtedness  secured 
to  be  paid  thereby,  but  should  be  regarded  as  merely  enabling 
Scammon  to  collect  such  insurance  money;  and  it  was  ex- 
pressly provided  that  this  money  was  not  to  be  so  applied, 
and  that  the  mortgage  should  remain  a  lien  on  the  premises 
for  the  full  amount  of  the  principal  sum  mentioned  in  the 
bondy  with  interest,  as  if  said  insurance  money  had  never 
been  collected.  It  was  also  agreed  that  in  case  the  insurance 
money  should  not  be  expended  in  rebuilding,  within  dix 
months  from  the  date  of  the  agreement,  then  said  agreem^ 
of  waiver  should  have  no  effect,  but  that  the  right  of  Scam* 
mon  to  use  and  expend  the  same  should  thereupon  cease, 
and  that  complainant  should  have  the  right  to  draw  from  the 
bank  where  the  same  was  deposited,  upon  its  own  check,  said 
insurance  money,  or  so  much  thereof  as  had  not  then  been 
actually  expended,  and  apply  the  same  in  payment,  pro  tanto, 
of  the  indebtedness  secured  by  the  mortgage. 

Thereupon  complainant,  by  its  secretary,  by  indorsement 
on  the  draft  for  $15,000  received  from  the  fire  insurance  com- 
pany, made  the  same  payable  to  J.  Y.  Scammon,  or  order,- 
who  designated  the  Marine  Company  of  Chicago  as  the  bank- 
ing office  in  which  the  insurance  money  should  be  deposited^ 
and  delivered  the  same  back  to  Scammon  so  indorsed,  and 
the  proceeds  of  the  draft  were  then  received  by  Scammon 
and  deposited  with  the  Marine  Company.  Thereafter  the 
money  thus  realized  on  account  of  the  insurance,  and 
so  deposited,  was  drawn  out  by  the  defendant  Scammoft 
on  his  own  checks  or  drafts,  and  not  in  pursuance  of  the 
aforesaid  agreement  between  him  and  complainant;  but  new 
structures  were  not  erected  on  the  mortgaged  premises,  and 
the  proceeds  of  insurance  were  not  used  by  Scammon  for  thai 
purpose  as  contemplated  by  the  agreement.    Further  mate- 
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rial  facts  in  the  case  are  that  when  complainant  originaDy 
took  the  mortgage  in  question,  it,  bjits  agent,  knew  the  state 
of  the  title  of  the  mortgaged  premises ;  that  in  the  erection  of 
the  building  on  the  premises,  in  causing  it  to  be  insured,  and  in 
collecting  rents,  and  paying  premiums  and  taxes,  the  defendant 
J.  Y.  Scammon  dealt  with  the  property  as  if  it  were  his  own ; 
and  that  the  entire  business  connected  with  the  loan  from 
complainant,  from  the  time  of  its  original  negotiation  down  to 
the  time  of  the  before-mentioned  agreement  in  relation  to  the 
insurance,  was  transacted  by  the  defendant  Scammon.  The 
eTidence  tends  to  show  that  he  kept  an  account  with  the 
property  on  his  bank  ledger,  in  which  rents  received  by  him 
were  credited;  and  that,  either  in  this  or  in  a  separate 
account,  moneys  paid  by  him  for  insurance  premiums  were 
also  entered. 

It  appears,  further,  that  the  defendants  Florence  A.  D.  Beed 
and  Arianna  E.  Scammon  knew  nothing  at  the  time  of  the 
insurance  obtained  upon  the  property,  nor  of  the  agreement 
in  relation  to  the  insurance  money  between  their  father  and 
complainant,  made  in  1872.  There  is  no  doubt  that  when 
complainant  consented  to  thapayment  of  the  insurance  money 
to  Scammon,  it  was  expected  that  it  would  be  used  in  rebuild- 
ing, and  that  it  was  paid  to  and  received  by  him  in  good  faith 
for  that  purpose ;  and  there  is  evidence  to  the  effect  that  the 
officers  of  the  bank  understood  at  the  time  that  this  money 
was  placed  in  the  bank  in  the  character  of  a  special  deposit, 
and  subject  to  the  conditions  of  the  agreement  between  com- 
plainant  and  Scammon.  Further,  it  seems  clear  that  Scam- 
mon was  never  expressly  authorized  by  complainant  to  draw 
oat  or  appropriate  the  money  as  he  seems  to  have  done. 
Indeed,  the  performance  of  the  agreement,  under  which  the 
insurance  money  was  surrendered  to  Scammon  and  deposited 
in  the  bank,  seems  to  have  been  abandoned  by  both  parties 
thereto,  as  it  does  not  appear  that  the  contract  was  at  all 
regarded  by  Scammon  in  the  appropriation  of  the  money,  nor 
was  it  insisted  upon  by  complainant,  so  far  as  the  evidence 
discloses. 

The  two  mortgagors,  Florence  A.  D.  Beed  and  Arianna  E« 
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Scammoiiy  according  to  the  evidence^  were  not  consulted 
about  the  disposition  of  the  insurance  money^  and,  so  far  as 
18  shown,  had  no  knowledge  of  and  gave  no  consent  to  its 
payment  to  their  father,  or  to  its  deposit  in  the  bank;  nor 
have  they  ever  asserted  any  rights  in  relation  thereto  until 
the  commencement  of  this  suit. 

Upon  the  case  stated  it  is  insisted  by  the  defendants,  who 
contest  complainant's  right  to  a  decree,  that  the  insurance 
money  in  question  was  in  legal  effect  collected  by  complain- 
ant, and,  in  fact,  came  to  its  hands;  that  complainant  had 
no  authority  to  surrender  the  same  to  the  defendant  J.  T. 
Scammon ;  that  its  receipt  by  complainant  constituted  satis- 
faction |>ra  tanto  of  the  mortgage;  that  the  covenant  in  the 
mortgage  for  insurance  operated  as  an  assignment  of  the 
insurance  fund,  when  collected,  to  the  mortgagee;  and  that 
it  could  not,  under  any  arrangement  made  with  J.  Y.  Scam- 
mon, without  their  consent,  be  legally  paid  back  to  him  and 
the  mortgage  be  still  kept  in  force,  to  their  prejudice,  and  as 
a  continuing  or  renewed  encumbrance  upon  their  interest. 
On  the  other  hand,  it  is  contended  that  the  defendant  J.  T. 
Scammon  had  an  insurable  interest  in  the  mortgaged  prem- 
ises ;  that  all  of  the  mortgagors  agreed  in  their  mortgage  to 
famish  insurance  to  the  full  value  of  their  insurable  interests ; 
that  the  two  defendants  who  make  defence  procured  no  insur- 
ance on  the  property  or  their  interest  therein ;  that  the  policy 
of  insurance  run  to  J.  T.  Scammon  alone,  and,  therefore,  that 
he  could  recover  upon  the  policy  no  matter  what  his  interest 
in  the  property  was;  that  his  daughters  had  no  interest  in 
the  proceeds  of  the  insurance;  that  the  policy  was  held  by 
complainant  as  collateral. security;  that  it  could  elect,  if  it 
chose,  not  to  collect  the  insurance,  and,  if  collected,  it  could 
rightfully  pay  the  money  back  to  the  party  insured;  that  the 
daughters  had  no  interest  or  concern  in  the  transaction,  and 
that  the  insurance  which  was  obtained  only  in  legal  effect 
covered  the  interest  of  J.  Y.  Scammon  in  the  property. 

In  reply  it  is  urged  that  the  insurance  was  procured  as 
additional  security  to  the  mortgage ;  that,  though  it  was  taken 
in  the  individual  name  of  J.  Y.  Scammon,  it  was  futnished 
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tmder  the  covenants  of  the  mortgage,  and  that  it  did  not 
enure  to  the  benefit  of  J.  T.  Scammon  alone,  bat  was  t]:eated 
by  all  the  parties  as,  and  was  in  fact,  a  proceeding  for  the 
benefit  of  all,  and  which  protected  the  interests  of  all. 

Upon  complainant's  theory,  therefore,  the  $15,000  received 
on  account  of  the  insurance  is  n'ot  to  be  treated  as  a  payment 
upon  the  mortgage,  or  as  money  received  by  complainant  which 
it  was  bound  to  apply  upon  the  mortgage;  while,  on  the  theory 
of  the  contesting  defendants,  that  money  should  have  been 
applied  in  payment  of  the  mortgage  indebtedness,  and  its 
receipt  by  complainant  operated  as  a  satisfaction  pro  tanto 
of  the  mortgage,  so  far  as  the  interests  of  those  defendants 
were  involved,  and  so  left  unpaid  only  the  sum  of  $5^000  and 
interest. 

Upon  the  assumption  that  the  policy  of  insurance  covered 
not  only  the  interest  of  J.  Y«  Scammon  in  the  insured  prop- 
erty, but  also  that  of  his  daughters,  it  becomes  important,  first, 
to  inquire  whether,  in  making  the  agreement  with  complainant 
by  which  the  insurance  money  was  surrendered  to  Scammon, 
he  acted  not  only  for  himself  but  also  as  the  authorized  rep- 
resentative of  his  daughters ;  because,  if  in  that  transaction 
he  was  their  authorized  agent,  it  is  obvious  they  could  have 
no  ground  of  complaint,  and  that  would  end  this  controversy. 
Manifestly  he  stood  in  a  twofold  relation  to  the  property — 
First,  as  the  owner  of  the  life  estate ;  and,  secondly,  as  the 
representative,  to  a  certain  extent,  of  the  owners  of  the  rever- 
sion. The  individual  acts  of  Mrs.  Beed  and  Arianna  Scam- 
mon, in  connection  with  the  property,  done  at  the  time  of, 
and  subsequent  to,  the  original  loan,  appear  to  have  been 
limited  to  the  exeontion  of  the  bond  and  mortgage  in  the  suit, 
and  the  making  of  the  agreement  of  partition  with  their 
father.  It  must  be  assumed  that  he  was  left  with  unre- 
stricted ai^ithority  to  manage  the  property  to  the  extent  of 
erecting  buildings  thereon,  collecting  rents,  paying .  taxes, 
and  procuring  insurance.  Sq  far  as  tho^e  acts  affected  the 
interests  of  the  owners  of  the  fee,  th^y  must  I)e  considered  as 
4one  under  authority,  express  or  implied.  Moreover,  as  to 
Bom^  H  tiQfcall  of  such  acts,  he  had  not  only  the  legal  right^ 


Digitized  by  VjOOQIC 


CONNECTICUT  HOT,  LIFB-  IKBi  0&.  V.  SOAMMON.  '-671 

"but  as  the  owner  of  the  life  estate,  receiving  the  rents  and 
profits,  it  was  his  legal  duty  to  do  them. 

As  the  mortgage  contained  a  covenant  to  keep  the  build- 
ings insured,  and  as  the  care  and  management  of  the  property 
were  entrusted  wholly  to  Mr.  Soammon,  it  is  dear  that  his 
act  of  procuring  insurance  as  additional  security  to  the  mort- 
gage was  within  the  scope  of  his  agency  as  the  representative 
of  the  interest  of  his  daughters.  It  was  a  legitimate  incident 
to  the  business  of  managing  and  preserving  the  property. 
But  it  is  not  to  be  overlooked  that  this  and  the  other  acts 
before  specified  were  such  as  touched  the  property  in  its 
character  as  real  estate,  and  the  question  is,  could  authority 
to  make  the  special  agreement  in  relation  to  the  insurance 
money,  so  far  as  it  affected  the  interests  of  his  daughters,  be 
implied  from  the  general  power  he  possessed  and  exercised 
over  the  property?  I  am  of  opinion  it  could  not.  In  sup- 
port of  this  conclusion  it  is  to  be  borne  in  mind  that  the 
instrument  which  required  insurance  to  be  obtained,  and 
which  in  its  provisions  controlled  the  destiny  of  the  insurance 
money,  was  executed  not  by  Mr.  Scammon,  fcxr  and  as  the 
agent  of  his  daughters,  but  by  those  persons  acting  for  them- 
selves. The  covenants  and  stipulations  of  the  mortgage  wer^ 
made  effective  by  their  own  signatures  and  seals.  The  origin 
of  the  obligations  and  rights  of  all  the  parties  with  reference 
to  insurance,  and  any  moneys  derived  therefrom,  was  the 
mortgage;  and,  direction  having  been  therein  given  as  to 
the  ultimate  disposition  of  the  same,  so  serious  a  departure 
therefrom  as  a  waiver  of  valuable  rights  and  a  diversion  of 
the  fund  would  involve,  would  require  the  sanction  of  the 
owners  of  the  fee,  so  far  as  their  interests  were  concerned. 
The  waiver  of  rights  established  by  the  mortgage,  the  virtual 
revocation  of  special  contract  provisions,  involved  an  extra- 
ordinary power,  not  falling  within  such  general  control  over 
the  property  as  the  owner  of  the  life  estate  was  accustomed 
to  exercise.  It  was  outside  the  scope  of  his  agency,  and  not 
properly  incident  to  any  general  powers  pertaining  thereto. 
Consent  on  the  part  of  the  owners  of  the  fee  to  any  diversiosi 
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of  the  insuranoe  moneys  cannot  be  inferred  from  their 
silence,  because  they  had  no  knowledge  of  the  transaction. 

It  will  be  understood  that  all  this  is  said  upon  the  theory 
that  the  contesting  defendants  had  an  interest  in  the  insur- 
ancCi  and  in  such  application  of  the  insurance  fund  as  the 
mortgage  contemplated;  and  it  is  also  said  in  the  light  of 
the  fact  that  that  fund  was  allowed  to  be  personally  appropri- 
ated by  the  owner  of  the  life  estate,  and  was  not  used  in  rebuild- 
ing. How  far  the  equities  of  the  parties  might  have  been 
affected  if  the  moneys  had  been  used  in  rebuilding,  and 
whether  that  might  not  have  been  regarded  as  a  restoration 
of  the  lost  property,  and  therefore  a  benefit  to  the  parties 
interested  equivalent  to  an  application  of  the  moneys  on  the 
mortgage  debt,  are  questions  not  necessary  here  to  be  consid- 
ered. The  facts,  as  we  now  have  them,  are  that  this  agree- 
ment was  made ;  that  the  owners  of  the  fee  were  not  parties 
to  it,  and  never  authorized  it;  that  that  agreement,  even  in  the 
form  in  which  it  was  made,  was  not  performed;  that  perform* 
ance  was  not  required  by  complainant ;  and  that  the  insurance 
moneys  were  ultimately  diverted  so  that  they  neither  bene- 
fited the  mortgaged  property  nor  were  applied  upon  the  mort- 
gage debt. 

The  more  di£Eicult  question  is,  had  the  owners  of  the  fee 
any  such  interest  in  this  insurance,  or  any  such  rights  in  the 
ultimate  disposition  of  it,  as  to  enable  them  to  question  the 
transaction  in  relation  thereto  between  their  father  and  com- 
plainant? The  proposition  that  the  insurance  only  covered 
the  interest  of  Mr*  Scammon  in  the  property,  was  urged  with 
80  much  force  on  the  argument  that  I  have  not  been  without 
doubt  in  considering  the  question.  Undoubtedly^  as  life  ten- 
ant, he  had  an  insurable  interest  in  the  property.  And  when 
the  language  of  the  policy,  which  is  that  the  insurance  com- 
pany "do  hereby  insure  J.  Young  Scammon  •  ♦  •  • 
against  loss  or  damage  by  fire  to  the  amount  of  $15,000 
•  ♦  ♦  ♦  on  the  four-story  and  basement  brick,  building," 
etc.,  is  considered,  disconnected  from  other  extrinsic  facts, 
there  is  certainly  force  in  the  view  that  his  interest  only  was 
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insored.  But  it  is  to  be  borne  in  mind  that  the  interests  of 
all  the  mortgagors  in  the  mortgaged  property,  in  common  and 
mthoat  severance,  was  pledged  for  payment  of  the  debt. 
Further,  that  the  mortgage  covenanted  generally  for  insur- 
ance, and  that  it  did  not  specify  the  several  interests  of  the 
covenantors.  The  building  was  part  of  the  realty,  and  the 
interests  were  undivided.  They  were  dealt  with  as  a  unit. 
The  obligation  was  not  in  terms  that  each  mortgagor  should 
cause  his  and  her  interest  to  be  severally  insured  for  the  bene- 
fit of  the  mortgagee.  Further,  as  before  indicated,  it  was  the 
legal  duty  of  the  defendant  Scammon,  as  the  life  tenant  re- 
ceiving the  rents  and  profits,  to  keep  the  building,  as  an 
entirety,  insured,  and  in  procuring  insurance  he  must  be  held 
the  agent  of  his  daughters  so  far  as  their  interests  were  in- 
volved. And  when  we  consider  the  terms  of  the  policy  of 
insurance,  as  it  is  right  to  do,  in  connection  with  the  cove- 
nants and  stipulations  in  the  mortgage,  and  the  relations  at 
the  time  of  all  the  parties  to  each  other,  the  conclusion  must 
be,  I  think,  that  this  insurance  was  obtained  in  pursuance  of 
the  requirements  of  the.  mortgage,  and  under  the  circum* 
stances  the  presumption  is  that  it  covered  what  the  mortgage 
specified,  namely,  the  fair  insurable  value  of  the  building,  as 
an  entirety,  and  in  which  were  united  the  undivided  interests 
of  all  the  mortgagors.  ' 

The  view  thus  taken  is  strongly  confirmed  by  the.  manner 
in  which  the  insurance  proceeds  were  dealt  with  by  complain- 
ant. The  loss  was  payable  by  the  terms  of  the  policy  to  the 
mortgagee.  The  draft  of  the  fire  insurance  company  was 
payable  to  the  mortgagee's  order.  It  was  evidently  received 
and  treated  as  a  fund  to  be  either  applied  on  the  debt  or  to 
be  used  in  restoring  the  original  security.  The  acts  of  com- 
plainant were  equivalent  to  a  collection  of  the  insurance,  for  it 
had  the  draft  in  hand,  indorsed  it  to  Mr.  Scammon  by  ordinary 
commercial  indorsement,  and  assumed  to  control  the  ultimate 
destiny  and  use  of  the  proceeds.  If  the  money  was  to  be 
relinquished  and  not  to  be  applied  on  the  mortgage  debt,  it  is 
clear  that  complainant  understood  that  the  legal  rights  of  the 
parties  required  that  it  be  placed  back  on  the  mortgaged 
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premises,  and  hence  the  stringent  provisions  to  that  end  in 
the  agreement  of  January,  1872;  ajid  it  was,  of  course,  under- 
stood that  the  restoration  of  the  building  on  the  premises 
would  enure  as  well  to  the  benefit  of  the  owners  of  the  fee  as 
to  that  of  the  owner  of  the  life  estate.  So  I  say  complainant 
dealt  with  the  insurance  not  as  Mr.  Scammon's  money,  but  as 
a  further  security  furnished  under  the  mortgage,  and  as  some- 
thing which  affected  the  rights  of  all  the  mortgagors  in  the 
property,  and  in  which  aU  were  interested. 

If  this  be  the  correct  view  of  the  question  the  remaining 
question,  which  relates  purely  to  the  rights  of  the  parties, 
would  seem  not  to  be  difiScult  of  solution.  The  provision  of 
the  policy,  that  the  loss  should  be  payable  to  the  mortgagee, 
operated  to  give  the  mortgagee  precisely  the  same  rights  and 
interest  in  the  poHcy  which  it  would  have  had  if,  without 
such  words,  the  policy  had  been  assigned  as  collateral  security 
to  the  mortgage  debt.  1  Jones  on  Mortgages,  §  407,  and 
cases  cited.  Kie  proceeds  of  the  insurance  in  the  hands  of 
complainant  represented  the  insured  property  and  the  inter- 
ests of  all  the  mortgagors  therein.  The  control  exercised 
over  the  same  by  the  mortgagee  was  equivalent  to  an  election 
by  it  under  the  provisions  of  the  mortgage  to  collect  and  re- 
ceive the  money.  This  being  so,  it  was  complainant's  duty 
to  use  and  apply  it  in  accordance  with  the  spirit  of  the  pro- 
visions of  the  mortgage,  and  for  the  benefit  of  the  parties  ben- 
eficially interested,  unless  they  consented  to  some  other  dis- 
position of  it.  Indeed,  it  is  difficult  to  perceive  why,  upon 
general  principles  of  equity,  so  far  as  the  rights  of  the  owners 
of  the  reversion  were  concerned,  complainant  could  not  have 
been  required  to  have  had  recourse  to  the  insurance  money 
as  collateral  security  for  payment  pro  tanto  of  the  mortgage. 
If,  in  any  view  of  the  equities  of  the  .case,  complainant  might, 
without  the  knowledge  of  the  owners  of  the  fee,  agree  with  the 
life  tenant  to  place  the  money  back  on  the  mortgaged  prem- 
ises, it  was  bound  to  see  that  such  agreement  was  carried 
out,  and  that  the  money  was  so  used.  Failing  in  this,  and 
having  as  mortgagee  received  and  undertaken  to  deal  with 
the  insurance  proceeds  as  a  fund  representing  the  property. 
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equity  will  consider  that  as  done  which  ought  to  have  been 
done,  and  must  therefore,  so  far  as  the  interests  of  the  non- 
consenting  mortgagors  are  concerned,  charge  complainant 
with  this  fund  and  treat  it  as  operative  to  satisfy  the  mort- 
gage pro  ianto. 

The  case  at  bar  is  distinguishable  from  Gordon  v.  Ware, 
Savings  Bank,  116  Mass.  688,  which  was  cited  by  the  learned 
counsel  for  complainant  on  the  argument.  That  was  a 
case  where  mortgaged  premises  were  injured  by  fire,  and  the 
amount  of  the  loss  was  paid  by  the  insurer  in  pursuance  of 
its  agreement  with  the  mortgagor  to  the  furst  mortgagee,  who. 
subsequently  paid  the  amount  to  the  mortgagor  to  be  applied 
in  repairing  the  premises,  so  as  to  make  them  as  valuable  as 
before  the  fire;  and  in  this  case  it  was  held,  under  the  facts, 
that  the  holder  of  a  second  .mortgage  had  no  equity  to  have 
the  amount  so  received  applied  in  reduction  of  the  debt 
secured  by  the  first  mortgage.  The  facts  were  that  at  the 
time  the  first  mortagee  received  the  insurance  money  the 
mortgage  debt  was  not  due,  and  the  mortgagor  did  not  con- 
sent to  the  application  of  the  money  on  the  mortgage;  and, 
moreover,  and  as  a  controlling  feature  of  the  transaction,  the 
money  was  applied  by  the  mortgagor  to  the  restoration  of 
the  impaired  security,  for  the  benefit  alike  of  all  parties  in- 
terested. These  circumstances,  of  course,  vitally  affected  the 
equities  of  the  second  mortgagee. 

The  point  was  made  on  the  argument  that  the  insurance 
money  cotdd  not  be  applied  on  the  mortgage  debt  without  re- 
ducing the  liability  of  the  defendant  Scammon  equally  with . 
that  of  his  co-obligors  on  the  boiid,  which  would  be  manifestly ; 
wrong.  And  the  question  was  put,  where  can  the  line  be  drawn 
in  the  proposed  application  of  this  money  in  reduction  of  a  lia- 
bility, which  is  joint,  and  which  is  secured  by  the  pledge  of  in- 
terests that  are  undivided?  The  answer  is. that  the  rules  of 
equity  practice  are  .Qufficiej).tly  flexible  to  meet  the  case.  The 
life  estate  may  be  charged  with  the  same  burden  of  liability  as 
it  was  originally  chargeable  with,  added  to  which  is  the  personal 
liability  6f  the.  defendant  Scammon;  and  the  estckte  Of  the 
owners  of  the  fee  ifiaj  pf  charged  with  the  proper  proportion . 
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of  liability,  namely,  $5,000,  and  interest.  The  decree  can  pro- 
yide  for  a  sale  of  the  life  estate  as  a  security  for  the  debt, 
unaffected  by  anything  that  has  transpired  between  its  owner 
and  complainant,  and  suitable  provision  can  be  made  touch- 
ing the  personal  liability  of  the  defendant  Scammon  for  any 
deficiency.  Further,  the  same  decree  can  direct  a  sale  of  the 
interest  of  the  other  mortgagors  to  pay  so  much  of  the  debt 
as  is  in  excess  ot  the  $15,000  realized  from  the  insurance. 

To  the  extent  indicated  the  exceptions  to  the  master's  re- 
port will  be  sustained^  and  decree  in  conformity  to  this  opin- 
ion. 


POBTSMOUTH  BaTINOS  BaNE  «•  GlTT  07  SpBINOFIEU). 

{Oirouit  Oourt,  8.  D.  IUmoi$.    ,  1880.) 

L  MimiciPAii  Bonds— QuKSTioKS  ab  to  VAUDrrr.— AU  quoBtions  of 
doubt  in  relation  to  the  yalidity  of  municipal  bonds  should  be  answered 
In  favor  of  their  legality,  where  the  city  has  repeatedly  recognized  the 
▼alidity  of  such  bonds,  and  has  paid  interest  on  them  for  a  series  of 
yean. 


-9  for  plaintiff. 
-,  for  defendant- 


Dbummond,  G.  J.  All  questions  of  doubt  in  relation  to  the 
yalidity  of  these  bonds  should  be  answered  in  favor  of  their 
l^ality,  because  the  city  has  recognized  their  yalidity  repeat- 
edly, and  has  paid  the  interest  on  them  for  a  series  of  years. 
■Therefore,  under  such  circumstances  as  these,  it  should  appear 
beyond  all  doubt  that  the  issue  of  the  bonds  was  void. 

First,  as  to  the  state-house  bonds :  By  the  act  of  February 
95, 1867,  the  governor  was  authorized  to  convey  to  the  county 
of  Sangamon  and  to  the  city  of  Springfield,  for  the  use  of  the 
comity  and  city,  a  piece  of  land  known  as  the  public  square, 
upon  which  was  located  the  state  house,  for  the  sum  of  $200,- 
000,  and  for  the  further  consideration  that  the  city  and  county 
should  cause  to  be  conveyed  to  the  state  a  certain  parcel  of 
ground  which  was  described.  The  law  authorized  the  county 
of  Sangamon  and  the  city  of  Springfield  to  issue  such  bonds 
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and  levy  sueh  taxes  as  might  be  necessary  to  raise  the  sum 
of  $200,000,  and  for  the  purchase  of  the  tract  of  land  which 
the  city  and  county  were  required  to  convey  to  the  state.    In 
pursuance  of  this  law  some  of  the  bonds  in  this  case  were 
issued  by  the  city  of  Springfield,  reciting  that  they  were  issued 
under  this  law^  and  for  the  purposes  designated  in  the  law. 
The  only  objection  of  any  force  against  these  bonds  is  that, 
as  the  law  authorized  the  goyemor  to  convey  the  particular 
lot  of  land  called  the  state-house  square  to  the  county  and 
city,  and  also  authorized  the  county  and  the  city  to  issue 
bonds,  they  have  not  been  issued  by  the  city  and  county  jointly. 
It  is  true  that  the  law  might  have  been,  and  ought,  perhaps, 
to  have  been,  more  specific  in  relation  to  the  manner  in  which 
the  bonds  should  be  issued,  but  we  have  to  take  as  it  is  and 
construe  the  law.    Under  the  facts  before  the  court  it  seems 
that  the  bonds  in  controversy  here  were  issued  by  the  city 
alone.    Does  that  fact  render  this  class  of  city  bonds  inop- 
erative?   I  think  not.    There  are  many  reasons  why  the  con- 
struction which  was  given  by  the  city  and  county  authorities 
was  proper,  and  such  a  construction  as  the  statute  warranted. 
There  would  undoubtedly  be  great  difficulties  and  embarrass- 
ments connected  with  the  issue  and  payment,  by  taxation  or 
otherwise,  of  bonds  given  by  the  city  and  county  jointly. 
They  are  separate  and  distinct  corporations.    True,  the  city 
is  a  corporation  within  the  county  of  Sangamon,  but  in  the 
administration  of  what  are  called  governmental  affairs,  and 
nearly  all  of  which  concern  the  welfare  of  the  people,  the 
mayor  and  common  council  of  the  city  have  exclusive  author- 
ity.    The  county  has  no  jurisdiction  and  control  over  much 
which  pertains  to  the  welfare  of  the  citizens  of  Springfield, 
80  that  it  was  not  unnatural,  I  think,  when  this  statute  came 
to  be  considered  by  the  citizens  of  the  city  and  of  the  county, 
that  an  arrangement  should  be  made  between  them  by  which 
they  should  sever  in  the  bonds  which  the  law  contemplated 
should  be  given,  so  that  a  separate  distribution  should  be 
made.    That  it  was,  in  fact,  made,  does  not  particularly  ap- 
pear as  to  the  f  ands  to  be  raised,  although  it  is  admitted  that 
an  amicable  arrangement  was  made  between  the  respective 
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corporations,  and  the  bonds  were  issued  by  them  separately. 
There  might  be  other  reasons  mentioned  which  might  cause 
the  city  and  county  to  sever  in  the  issue  of  bonds;  but  enough, 
I  think,  has  been  stated  to  show  that  it  was  not  a  violent  or 
forced  construction  of  this  statute  that  the  two  corporations 
should  issue  bonds  separately.  Under  all  the  circumstances 
of  the  case,  can  the  city  of  Springfield  be  allowed,  at  this 
time,  even  admitting  that  there  was  a  doubt  in  relation  to 
the  point  above  considered,  to  come  in  and  contest  the  valid- 
ity of  these  bonds,  on  the  ground  that  they  ought:  to  have 
been  jointly  issued  with  the  county?  It  ought  to  be  clear 
that  such  issue  was  in  violation  of  the  statute,  and  that  it 
was  not  competent  for  the  city  to  exercise  the  powers  it  did. 
I  think  that  is  not  the  fact. 

Many  of  the  authorities  which  might  be  referred  to  would 
apply  to  a  case  like  this.  These  bonds  were  issued  under 
this  statute.  The  interest  on  them  has  been  paid,  and  their 
legality  and  validity  never  denied,  for  many  years,  and  it 
would  be  hard  on  bona  fide  holders  of  these  bonds  to  allow 
the  city  at  this  time  to  contest  their  validity. 

As  to  the  bonds  given  by  the  city  called  the  water* works 
bonds,  I  have,  during  the  argument,  adverted  to  the  statute 
upon  the  subject,  but  will  now  briefly  recur  to  it  to  show  that 
these  bonds  are  also  valid.  They  were  issued  under  a  stat- 
ute of  the  state  to  incorporate  the  Springfield  Water-works 
Company.  By  this  statute  there  was  a  special  corporate 
power  created,  which  was  clothed  with  authority  to  do  certain 
acts  in  connection  with  the  administration  of  the  municipal 
affairs  of  the  town,  but  it  was  not  intended  this  corpororte 
power  should  be  severed  from  the  city  of  Springfield;  it  was 
to  be  a  power  of  the  city  of  Springfield,  and  to  carry  out, 
through  a  separate  and  distinct  body,  one  of  the  objects  for 
which  the  city  of  Springfield  was  created  as  a  corporation. 
It  was  so  intended  bec^iuse  it  was  supposed  that  a  body  of 
men  specially  selected  with  a  view  to  their  qualifications  for 
such  a  duty,  and  having,  to  a  certain  extent,  an  independent 
authority,  would  be  more  competent  to  execute  the  powers 
which  the  legis^ture  had»  in  view  when  it  passed  this  law* 
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The  whole  scope  of  the  law  shows  that  this  special  body  was 
a  part  of  the  manicipality  of  Springfield,  although  independ- 
ent of  its  functions  and  power.  By  the  eighth  section  of  the 
act  these  commissioners  thus  created  had  authority  to  borrow 
money  if  the  city  council  should  deem  it  expedient;  but  they 
had  not  the  right  to  borrow  independent  of  the  city  council. 
Money  was  to  be  borrowed  upon  the  credit  of  the  city.  They 
were  to  have  power  also,  with  the  approval  of  the  city  coun- 
cil, to  issue  bonds,  pledging  the  faith  and  credit  of  the  city 
for  their  payment,  principal  and  interest.  These  bonds  were 
to  be  issued  under  the  corporate  seal  of  the  city,  signed  by 
the  mayor  and  clerk,  and  made  payable  at  such  places,  and 
in  such  currency,  as  they  should  deem  expedient;  and  such 
bonds  were  not  to  be  issued  until  the  city  council  should  ap- 
prove of  their  issue  by  a  vote  of  a  majority  of  all  the  aldermen 
by  law  authorized  to  be  elected. 

Now,  it  clearly  appears,  from  these  provisions  of  the  stat- 
ute, that  although  there  was  a  separate  corporate  body  cre- 
ated by  this  law,  called  the  water  commissioners,  in  relation 
to  the  issue  of  bonds  they  had  not  authority  of  themselves, 
but  must  act  in  co-operation  and  in  connection  with  the  city. 
They  could  not  take  a  step  without  the  authority  of  the  city, 
and  the  bonds,  when  issued,  were  to  be  issued  under  the  sig- 
natures of  the  mayor  and  clerk,  and  the  seal  of  the  city,  as 
well  as  on  its  credit.  Now,  it  would  be  a  contradiction  in 
terms  to  say  that  when  all  these  requisites  of  the  law  are 
complied  with,  as  they  have  been  in  this  case,  these  were  not 
the  bonds  of  the  city,  and  that  this  was  not  a  legal  obligation 
of  the  city  of  Springfield,  because  the  water  commissioners 
co-operated  with  the  city  authorities  in  the  issue  of  the  bonds. 
But  the  statute  provided  that  the  funds  derived  from  the  sale 
of  the  bonds  were  to  be  exclusively  used  for  the  purposes 
specified  in  this  act,  namely :  for  the  creation  and  continu- 
ance of  the  water-works  which  were  to  supply  the  city  with 
water.  And  the  law  also  provided  that  the  commissioners 
should  have  power  from  time  to  time  to  assess  the  amounts 
to  be  paid  for  water,  and  the  water  rents  were  to  be  a  lien 
upon  the  buildings  supplied  with  water,  which  water  rents 
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were  to  pay  for  the  interest  and  liquidation  of  these  bonds. 
In  other  words^  there  was  a  special  fund  raised  in  a  special 
wa3%  and  to  be  appropriated  to  a  special  purpose,  under  this 
law.  There  can  be  no  doubt  that  this  is  a  debt  of  the  city  of 
Springfield,  and  for  it.  If  it  becomes  due  and  is  not  paid  the 
city  of  Springfield  is  liable,  and  a  judgment  can  be  rendered 
against  the  city.  But  as  to  how  that  judgment  shall  be  paid 
is  another  question,  and  may  depend  upon  the  particular 
provisions  of  law  which  are  applicable  to  that  species  of  debt, 
and  which  it  is  not  necessary  now  to  consider,  though  it  may 
bnecome  necessary,  provided  a  judgment  is  rendered  and  the 
parties  for  whom  it  is  rendered  seek  to  have  it  paid.  In 
what  manner  that  shall  be  done  it  may  be  for  the  court  to 
determine  under  the  various  provisions  of  law.  Undoubtedly, 
an  ordinary  execution  could  not  issue  against  the  city,  but  it 
would  probably  have  to  be  paid  out  of  the  particular  fund 
which  was  intended  to  be  appropriated  by  law,  under  the  action 
of  the  commissioners,  to  the  debt  itself. 

The  high-school  and  sewerage  bonds  I  may  consider  to- 
gether. As  I  understand,  the  charter  gives  the  city  the  right 
to  borrow  money.  The  charter  prescribes  what  shall  be  the 
duties  of  the  city  authorities,  and  what  they  shall  have  the 
right  to  do — ^what  improvements  they  shall  make,  what  build- 
ings they  may  construct,  and  everything  connected  with  the 
general  welfare  of  a  community  like  the  city  of  Springfield. 
It  was  intended,  in  other  words,  by  the  charter,  to  clothe  the 
city  authorities  with  all  the  powers  necessary  for  the  welfare, 
safety,  and  government  of  a  town  or  city  like  Springfield. 
Certainly,  as  a  part  of  the  duty  thrown  upon  the  city  author- 
ities, it  became  proper  and  right  for  them  to  improve  their 
streets,  to  construct  sewers,  to  build  school-houses,  and  to 
determine  in  what  manner  they  should  be  constructed,  how 
they  should  be  regulated,  and  everything  connected  with  the 
management  and  control  of  schools  and  school-houses.  Now, 
this  being  a  part  of  their  duty  vested  in  them  by  the  charter^ 
they  are  authorized  to  borrow  money.  Clearly,  they  are 
authorized  by  the  charter  to  borrow  money  and  to  issue  bonds 
fox  all  legitimate  purposes  connected  with  the  performance  of 
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their  duty,  wbiBther  the  oonBtraotion  of  school-houses,  the 
payment  of  the  salaries  of  teachers,  the  improvement  of 
streets,  the  building:  of  sewers  or  bridges.  The  charter  does 
not  limit  the  power  of  the  city  to  borrow  money  to  any  par- 
ticular purpose.  It  does  not  say  that  they  shall  borrow 
money  for  this  purpose  or  that  only.  The  clear,  reasonable 
construction  of  the  charter  is  that  the  city  authorities  shall 
have  the  right  to  borrow  money  for  any  legitimate  purpose, 
in  connection  with  the  authority  vested  in  them  by  the  charter 
itself.  Therefore,  I  can  have  no  doubt  that  it  was  perfectly 
proper  for  the  authorities  to  expend  money,  and  to  borrow 
for  the  purpose  of  paying  for  such  expenditures;  as,  for 
instance,  building  a  school-bouse  of  any  grade,  or  making 
sewers,  for  such  purposes  are  certainly  within  the  ordinary 
municipal  duties  of  a  city  council.  The  fact  that  the  charter 
authorizes  the  city  to  impose  taxes  for  the  construction  of 
school-houses,  or  sewers,  or  for  the  improvement  of  streets, 
does  not  take  away  the  powers  of  the  city  also  to  borrow 
money  for  those  purposes,  and  the  power  to  issue  bonds  still 
exists,  notwithstanding  the  right  .to  impose  taxes  for  the  pur- 
pose of  building  a  school-house  or  constructing  sewers. 

As  to  the  railroad  bonds,  I  do  not  see  how  their  validity 
can  be  suocessfully  contested.  There  was  authority  given  to 
make  the  subscription,  and  it  was  made,  and  bonds  were 
issued  and  stock  obtained,  and,  in  some  instances,  voted  for, 
as  the  proof  shows.  And  as  to  the  necessity,  in  some  of  the 
cases,  for  a  vote  by  the  people  in  respect  to  the  re-issue  of 
bonds,  I  do  not  see  that  that  was  necessary,  for,  it  being  once 
admitted  that  the  city  authorities  had  the  power  to  issue 
these  bonds,  that,  undoubtedly,  carried  with  it  the  authority 
to  renew  the  bonds,  or  to  take  them  up  and  supply  their  place 
with  other  bonds ;  and  I  do  not  think  it  can  be  expected  that 
those  who  took  bonds  under  such  circumstances — that  is, 
re-issued  bonds — can  be  required  to  look  into  all  the  details 
connected  with  the  manner  in  which  the  old  bonds  bad  been 
taken  up  and  the  new  ones  issued.  It  may  be  that  there 
were  irregularities  connected  with  the  issue  of  new  bonds. 
I  am  not  saying  that  there  were,  but  suppose  that  there  were. 
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Stilly  I  do  not  think  that  that  would  render  the  re-issued 
honds  invalid. 

I  have  not  thought  it  necessary  to  take  further  time  for  the 
purpose  of  giving  my  general  views  in  relation  to  the  validity 
of  these  bonds.  If  I  took  more  time,  and  looked  into  the  case 
more  fully,  I  might  go  more  into  detail  than  I  have;  but  the 
equity  of  the  holders  of  these  bonds  does  seem  so  strong  that 
no  court,  unless  under  a  sort  of  moral  or  legal  compulsion, 
would  feel  inclined  to  say,  under  all  the  circumstances  of  this 
case,  that  these  bonds  were  invalid.  ELaving  been  issued  for 
so  long  a  time,  the  interest  on  them  having  been  paid,  and 
their  validity  having  been  recognized  again  and  again  in  after 
years  by  the  city  authorities,  it  does  seem  as  though  it  js  too 
late  now,  under  all  the  circumstances  of  this  case,  for  the 
city  to  question  their  validity.  I  therefore  hold  that  they  are 
valid,  and  the  city  is  liable.  It  has  issued  the  bonds,  obtained 
the  money  and  the  benefits  it  has  conferred^  and  law  and 
equity  declare  that  the  debt  should  be  paid. 


Stbbbins  9,  Thi  Boabd  of  Goxtntt  Commibsiohsbs  of  Pubblo 

"9 

County. 

(Oireua  Court,  D,  Colorado.    ,  1880.) 

L  Btatdtb  OoN8TBinse  Btatute— When  Yaud.— A  statute  construing 
and  explaining  a  prior  statute  is  valid,  in  so  far,  at  least,  as  future 
transactions  are  concerned. 

t.  Btatutb — RAnjioAD — Stock. — ^A  statute  authorizing  counties  to  take 
stock  in  railroads  is  applicable  to  a  xailroad  duly  organized  under  a 
subsequent  statute. 


-» for  plaintiff, 
-,  for  defendant 


MiLLBB,  C.  J.  The  case  of  Stebbins  against  the  board  of 
county  commissioners  is  submitted,  and  at  Judge  Hallett'i 
request  I  have  examined  it,  and  pronounced  the  result.  This 
is  a  suit  on  bonds  issued  by  Pueblo  county  in  aid  of  a  rail* 
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road  called  the  Pueblo  &  Salt  Lake  Eailroad,  .or  some  such 
name  as  that,  that  were  issued  in  187^^.  The  defence  to  them 
is  that  the  county  had  no  authority  to  eubscribe  to  stock  in 
any  railroad  at  that  time.  An  act  of  the  territorial  legisla- 
ture of  1868  Soes  authorize  counties  to  take  stock  in  railroad 
companies,  but  the  argument  is,  and  the  plea  is,  that  at  that 
time  there  existed  no  law  by  which  any  railroad  company 
could  be  organized  in  the  manner  that  this  company  has  been 
organized ;  that  the  act  of  congress  of  March  2,  1867,  im- 
pliedly forbade  such  organization;  and  probably  that  is  a 
fair  construction  of  that  act.  But,  by  a  subsequent  act  of 
1872,  congress,  as  the  defendant  alleges,  undertook  to  con- 
strue that  act,  and  in  their  construction  of  it  they  declare 
that  it  should  be  held  to  extend  to  the  right  to  organize  rail- 
road companies.  It  is  denied  that  congress  has  any  right  to 
give  a  construction  to  the  statute  which  will  bind  the  court, 
and  therefore  that  act  of  1867  remains,  and  this  railroad 
has  no  competent  organization  which  will  enable  it  to  take 
subscriptions  to  stock.  But,  in  a  case  which  came  up  con- 
cerning taxation  under  the  internal  revenue  law,  which  I 
decided  myself  in  the  supreme  court,  a  very  similar  statute, 
construing  a  former  statute,  is  made  the  subject  of  xsonsidera- 
tion,  and  in  that  case  the  court  held  that,  while  it  might  not 
be  true  that  rights  existing  prior  to  the  explanatory  or  declar- 
atory statute  will  be  affected  by  that  declaratory  statute,  yet, 
inasmuch  as  congress  or  any  legislative  body  has  a  right  to 
pass  a  law  for  the  future  that  such  a  statute  shall  be  held  to 
mean  so  and  so,  while  it  may  not  affect  past  transactions,  it  is 
equivalent  to  the  passage  of  a  statute  of  that  character  for  the 
future;  and,  while  it  is  not  necessary  for  us  to  decide  here 
whether  that  declaratory  statute  would  affect  any  contracts  or 
transactions  prior  to  its  passage,  it  is  sufficient  to  say  that 
after  its  passage  it  became  a  part  of  the  law  ot  1867,  and  it 
was  a  declaration  by  congress  that  railroad  companies  might 
be  organized  in  the  manner  that  this  was  organized,  after 
that  period.  That  was  passed  in  1872,  and  this  cor^^oration 
filed  its  certificate  of  organization  in  1873;  it  thereiore  was 
organized  after  the  declaratory  act,  and,  so  far  as  that  is 


Digitized  by  VjOOQIC 


i 


284  FBDEBAL  BBPOBTBB. 

conoernedy  or  any  other  that  I  know  of,  it  was  a  valid  organ- 
ization. 

It  is  said,  nevertheless,  that  the  act  of  1868,  which  author- 
ized the  counties  to  take  stock  in  railroads,  was  wholly  void, 
because  this  railroad  was  not  organized  according  to  the  law 
as  it  then  stood ;  but  that  act  of  1868  wa?  a  continuing  act — 
was  not  made  with  reference  to  this.  There  were  railroad 
corporations  then  in  existence  to  whom  it  might  apply,  and 
it  would  apply  to  any  future  railroad  corporation  properly 
organized.  Therefore,  that  act  of  1868  authorized  the  county 
of  Pueblo  to  subscribe  to  the  stock  of  a  railroad  properly  or- 
ganized in  1873;  as  it  did  at  the  time,  1874. 

I  think,  therefore,  aU  the  objections  taken  to  the  bonds  on 
account  of  the  invalidity  of  the  subscription  are  ineffectual; 
and  as  that  is  the  only  question,  the  demurrer  will  be  sus- 
tained, and  plea  held  bad. 

An  appeal  has  been  taken  from  this  ruling  to  the  United 
States  supreme  court. 


Westbbn  Union  Teleobaph  Co;  v.  Kansas  Pacific  Bailwat 
Go.  and  others. 

(Diitriet  Oaurt^  D.  Colorado.    ,  1880.) 

1.  RAiiiROAn— Telegraph  Frakchise—Contract.— A  railroad,  author- 
ized and  required  by  the  act  of  its  organization  to  construct  a  tele- 
graph line,  entered  into  a  contract  with  a  telegraph  company  for  the 
construction  of  inch  line.  Heldf  such  contract  could  not  be  avoided 
by  the  railroad  company,  either  as  a  usurpation  of  its  function  or  for 
want  of  capacity  to  make  it. 

Sl  Bame— Same— Baue— Illegal  Clause.— A  clause  of  such  contract 
contained  an  agreement,  upon  the  part  of  the  railroad  company,  not 
to  transport  men  or  materials  for  any  other  telegraph  company  at  less 
than  the  rejg;ular  rates  for  passengers  and  freight,  and  not  to  give  per- 
mission to  any  such  company  to  erect  another  line  on  its  lands  or 
roadway.  Held  that,  if  such  clause  was  void,  as  in  conflict  with  the 
act  of  1866,  aiding  the  construction  of  telegraph  lines,  it  could  be , 
eliminated  from  the  contract.  ^ 
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8.  Bahb— Samb— Sahb— Offigebb— RsBCiBSioir.'-SucIi  contract  also  pro- 
vided for  the  transmission  without  charge,  by  the  telegraph  company, 
of  the  famUy^  prtvo^  and  Boeud  mesaages  <f  the  execuHw  affleers  of  the 
railroad.  Edd  that,  as  sach  free  use  of  the  telegraph  was  not  lim- 
ited to  the  officers  who  made  the  contract,  it  could  be  rescinded  after 
the  expiration  of  13  years. 

4.  Bamb  —  Same— Sahb — Bbscibsion  — Appropriatiok.— --ETeW,  further^ 
however,  that  such  rescission  would  not  authorize  either  party  to 
appropriate  to  its  own  use  the  Joint  property  of  both,  acquired  under 
the  contract,  without  paying  for  the  same. 


-,  for  plaintiff, 
-y  for  defendants. 


Hallutt,  D.  J.  On  the  first  day  of  October,  A.  D.  1876, 
the  Union  Pacific  Bailway  Company,  eastern  division,  after- 
wards known  as  the  Kansas  Pacific  Bailway  Company,  en- 
tered  into  a  contract  with  the  Western  Union  Telegraph 
Company  relating  to  the  construction  and  use  of  a  line  of 
telegraph  on  and  along  the  road  of  the  first-named  company. 
This  contract  was  to  continue  25  years.  The  railway  com- 
pany agreed  to  pay  to  the  telegraph  company  the  cost  of 
poles,  wire,  and  insulators  which  had  been  erected  on  the 
line  of  the  road  between  Wyandotte  and  Fort  Biley,  Kansas, 
and  thereafter  to  fomish  material  for  extending  the  line  as 
the  road  should  be  built  westward.  The  railway  company 
was  to  furnish  the  materials  and  transportation  for  the  line, 
and  the  telegraph  company  was  to  construct  it  and  keep  it  in 
repair.  The  telegraph  company  wa^  also  to  furnish  main 
batteries  for  operating  the  line;  and,  until  a  second  wire 
should  be  extended,  both  companies  were  to  use  the  first  in 
common.  After  another  wire  should  be  put  up  by  the  tele- 
graph company,  the  first  was  to  remain  for  the  exclusive  use 
of  the  railway  company,  and  thereafter  either  company  could 
have  wires  for  its  own  use,  as  its  business  should  require,  by 
paying  the  cost  thereof.  With  this  arrangement  as  to  build- 
ing, maintaining,  and  operating  the  line,  the  railway  com- 
pany  was  to  have  free  use  thereof  for  its  own  business,  and 
the  telegraph  company  to  use  and  operate  it  for  business  in 
general,  from  which  a  profit  might  be  derived.  Each  party 
fulfilled  the  contract  until  the  line  was  built  to  Denver;  and 


Digitized  by  VjOOQIC 


286  *   FEDEBAL  BBPOBTEE.  ' 

thereafter  they  continued  in  the  use  and  enjoyment  of  it 
until  on  or  about  the  twenty-seventh  day  of  February  last, 
when  the  officers  of  the  railway  company  took  possession  of 
the  telegraph,  and  have  excluded  the  telegraph  company 
therefrom  ever  since  that  time.  To  prevent  such  action  the 
telegraph  company  filed,  in  the  district  court  of  Arapahoe 
county,  the  original  bill  in  this  caus^  against  the  Kansas 
Pacific  Railway  Company  and  the  American  Union  Telegraph 
Company,  and,  on  the  twenty-sixth  of  February  last,  ob- 
tained from  the  judge  of  that  court  an  order  restraining  the 
Kansas  Pacific  Railway  Company  from  interfering  in  any 
manner  with  the  plaintiff's  possession  of  the  telegraph  line. 
A  writ  of  injunction  was  issued  out  of  that  court  pursuant  to 
such  order,  and  due  service  thereof  made  on  the  officers  of 
the  railway  company.  The  latter,  assuming  to  be  officers  of 
another  corporation  called  the  Union  Pacific  Railway  Com- 
pany, which  was  organized  about  the  first  of  February  last 
by  consolidating  the  Union  Pacific  Railroad  Company  and  the 
Denver  Pacific  Railway  &  Telegraph  Company  with  the  said 
Kansas  Pacific  Railway  Company,  disregarding  the  writ,  took 
possession  of  the  telegraph  line  for  and  in  the  name  of  the 
said  Union  Pacific  Railway  Company.  The  cause  was  after- 
wards removed  into  this  court,  under  the  act  of  congress  of 
1875,  and  a  supplemental  bill  was  filed,  in  which  the  said 
Union  Pacific  Railway  Company  consolidated,  and  others, 
were  made  defendants  with  the  Kansas  Pacific  Railway  Com- 
pany. In  this  bill,  and  upon  the  argument,  the  right  of  the 
several  corporations  before  mentioned  to  unite  in  the  manner 
pursued  in  organizing  the  Union  Pacific  Railway  Company, 
is  denied;  and  it  is  claimed  that  the  officers  of  the  railway 
company,  whether  acting  for  the  Union  Pacific  Company, 
assuming  that  company  to  have  been  legally  organized,  or  for 
the  Kansas  Pacific  Company,  were  guUty  of  disobedience  to 
the  writ  of  injunction  issued  from  and  out  of  the  district  court 
of  the  state,  for  which  they  should  be  punished.  When  that 
question  shall  be  considered  it  may  become  necessary  to  ex- 
amine the  proceedings  of  the  several  corporations  looking  to 
consolidation,  and  to  determine  whether  they  are  effectual; 
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and,  if  the  consolidation  shall  be  recognized,  then  it  may  be- 
come necessary  to  determine  whether  the  ojfficers  of  the  con* 
Bolidated  company  could  lawfully  disobey  a  writ  directed  to 
one  of  the  companies  forming  such  consolidated  company. 
The  argument  at  the  bar  was  not  directed  to  those  questions, 
but  rather  to  the  case  made  in  the  supplemental  bill  to  en- 
join  the  defendants  from  any  further  use  of  the  telegraph 
line,  except  as  provided  in  the  contract. 

The  validity  and  force  of  the  consolidation  is  not  neces- 
sarily involved  in  the  issuance  of  a  new  writ,  for  the  consoli- 
dated company,  if  properly  organized,  can  claim  no  higher  or 
better  right  than  its  predecessor,  the  Kansas  Pacific  Com- 
pany. Upon  the  case  made  in  the  supplemental  bill^  the 
rights  of  all  parties  are  referred  to  the  contract,  and,  accord- 
ingly, that  instrument  has  been  attacked  by  defendants  upon 
several  grounds,  which  will  now  be  discussed. 

And,  first,  it  is  alleged  that  the  railway  company,  having 
authority  from  congress  to  construct  a  line  of  telegraph  as 
well  as  a  railroad,  could  not  delegate  such  authority  to  an- 
other corporation,  charged  by  law  with  the  duty  of  construct- 
ing a  telegraph  for  the  use  of  the  general  government  and  the 
public.  It  is  said  that  the  railway  company  could  not,  by 
contract  or  otherwise,  substitute  another  in  the  performance 
of  that  duty.  The  contract  shows  that  the  line  was  to  be 
built  as  required  by  the  act  under  which  the  railway  company 
was  organized,  and  accepted  by  the  government  in  fulfilment 
of  that  company's  obligations,  as  by  the  act  of  congress  that 
company  is  required  to  operate  its  road  and  telegraph  line  in 
a  particular  manner,  and  penalties  are  prescribed  for  failure 
therein.  18  St.  112.  It  is  urged  that  the  company  must  be 
vigilant  in  the  performance  of  its  duties,  and  cannot  commit 
into  other  hands  the  functions  with  which  it  is  itself  *endo wed. 
If,  however,  all  this  should  be  conceded,  its  relevancy  to  the 
present  controversy  is  not  apparent.  The  telegraph  company 
has  not  assumed  to  act  under  or  in  pursuance  of  the  authority 
given  to  the  railway  company  in  respect  to  telegraph  lines. 
It  claims  to  be  a  corporation  organized  in  the  state  of  New 
York,  with  power  inherent,  to  construct  and  maintain  tele- 
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graph  lines  in  all  parts  of  the  country;  and  it  is  plain  enough 
that,  in  constructing  the  line  in  controversy,  it  proceeded  in 
the  exercise  of  such  power,  real  or  assumed,  and  not  in  virtue 
of  authority  derived  from  the  railway  company.  It  is  true 
that,  in  constructing  the  line  in  dispute,  the  parties  intended 
that  it  should  be  accepted  by  the  government  in  lieu  of  that 
which  the  railway  company  was  required  to  build.  That  cir- 
cumstance may  affect  the  relations  of  the  government  to  this 
property,  but  it  does  not  prove  that  the  telegraph  company 
sought  or  attempted  to  appropriate  to  its  own  use  the  railway 
company's  franchise.  Acting  in  its  own  right,  and  assuming 
to  have  authority  in  that  respect,  the  telegraph  company  en- 
tered into  a  contract  with  the  railway  company  for  building  a 
telegraph  on  the  right  of  way  of  the  railway  company;  afid 
the  latter  company,  by  making  such  contract,  recognized  the 
right  and  authority  which  the  former  company  then  assumed 
to  have.  As  between  the  parties,  the  contract  thus  made 
may  be  and  should  be  considered  without  reference  to  the 
power  conferred  on  the  railway  company  in  respect  to  a  tele- 
graph. Independently  of  that  authority,  the  railway  company 
could  contract  with  any  telegraph  company  in  respect  to  the 
lines  of  the  latter  on  its  right  of  way.  For  convenience  in 
constructing  and  maintaining  these,  as  well  as  to  secure  a 
direct  course,  the  telegraph  lines  of  a  country  are  usually 
built  along  the  lines  of  railway;  and  the  railway  companies 
have  no  necessary  relation  to  them  except  as  common  car- 
riers; that  is  to  say,  they  carry  the  material  for  building  and 
repairing  them,  and  the  men  who  do  the  work.  In  some  in- 
stances the  railway  company  owns  and  operates  the  telegraph, 
and  in  others  it  has  an  interest  in  the  line,  by  which  the  use 
of  it  is  secured.  But  these  circumstances  are  entirely  con- 
ventional, and  no  reason  is  perceived  for  denying  to  a  railway 
company  the  right  to  contract  for  a  dozen  lines  of  telegraph 
on  its  right  of  way  with  as  many  different  telegraph  com- 
panies; and  the  circumstance  that  the  railway  company  has 
power  inherent  to  construct  a  telegraph  for  itself,  is  not  at  all 
controlling  on  this  point.  It  may  have  its  own  telegraph, 
and  contract  with  other  companies  for  additional  lines  to  any 
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extoni  In  ihat  case  the  right  of  one  company  as  against 
the  railway  company  would  not  depend  in  any  degree  upon 
the  relations  of  tiie  latter  with  other  companies,  or  with  the 
power  that  created  it.  In  ascertaining  such  right  we  should 
look  only  to  the  contract  between  the  parties,  disregarding 
the  relations  of  each  with  other  parties  as  r€$  inter  alios  acta. 
So^  in  this  case,  the  controversy  is  not  whether  the  Kansas 
Pacific  Bailway  Company  has  constructed  a  line  of  telegraph 
as  required  by  its  organic  law,  or  has  discharged  any  of  its 
duties  to  the  government.  That  is  a  question  which  concerns 
the  government  only,  and  which  cannot  arise  between  these 
parties,  unless,  indeed,  it  should  be  alleged  that  the  contract 
has  been  violated  in  respect  to  the  service  to  be  rendered  to 
the  government.  In  some  incidental  way  the  question  might 
come  to  the  surface  ^upon  a  charge  of  a  breach  of  contract, 
but  that  is  not  made  in  this  record,  and  therefore  the  ques- 
tion is  not  presented  in  that  aspect.  Properly  understood, 
the  question  at  issue  is  whether  the  contract  between  these 
parties  shall  be  avoided  on  the  ground  that  the  telegraph 
company  has  usurped  a  f  auction  of  the  railroad  company,  or 
for  want  of  capacity  in  the  latter  .to  make  it.  Upon  that 
question  I  am  of  the  opinion  that  the  objection  is  without 
foundation. 

It  is  also  objected  that  the  fifth  clause  of  the  contract  is  in 
restraint  of  trade,  and  against  public  policy.  In  that  clause 
the  railway  company  agrees  not  to  transport  men  ormaterials 
for  any  other  telegraph  company  at  less  than  the  regular 
rates  for  passengers  and  freight,  and  not  to  give  permission 
to  any  such  company  to  erect  another  line  on  its  lands  or 
.  roadway.  This  stipulation  appears  to  be  in  opposition  to  the 
act  of  congress  of  1866,  to  aid  in  the  construction  of  tele- 
graph lines,  (14  St.  221,)  and  perhaps  it  is,  for  that  reason, 
without  effect;  but,  if  that  view  shall  be  accepted,  that  para- 
graph maybe  eliminated  from  the  contract  without  impairing 
other  provisions  of  the  same  instrument. 

The  contract  is  peculiar,  in  that  the  acts  to  be  done  by  the 
parties  respectively,  towards  maintaining  the  line  for  their 
joint  use,  are  obviously  the  essential  feature  of  the  agreement. 
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Cadtmg  oui  the  fifth  paragraph,  the  contract  is^not  affected 
in  respect  to  consideration.  2  Ghitty's  iGontracts,  1001 ;  3 
Parson's  Contracts,  505.  If,  however,  that  paragraph  is  not 
obnoxious  to  the  ^  last-mentioned  statute,  if  is  not  otherwise 
open  to  criticism.  By  its  terms  other  companies  may  have 
men  and  materials  transported  over  the  railway  at  the  usual 
rates,  and  a  telegraph  line  may  be  built  on  other  lands, as 
well  as  those  belonging  to  the  railway  company.  Counsel 
will  find  a  very  good  opinion  on  that  point  in  7  Bissell,  367. 
So,  also,  it  may  be  said  that  a  restrictive  stipulation  in  a  con* 
tract  is  without  force,  where,  as  in  Colorado,  the  law  provides 
for  condemning  lands  for  the  use  of  a  telegraph.  If  the  rail- 
way company  should  refuse  to  allow  another  telegraph  com- 
pany to  build  on  its  lands  because  it  has  agreed  with  the 
plaintiff  so  to  do,  or  for  any  other  reason,  the  law  will  open 
the  way  for  such  other  companies  when  thereunto  requested. 
.  The  authority  of  the  railway  company  over  its  right  of  way 
and  its  title  thereto,  as  whether  absolute  or  less,  does  not 
arise  in  this  discussion.  What  has  been  said  must  be  re- 
garded as  referring  to  the  company's  interest  in  the  way,  as 
against  telegraph  companies,  whatever  that  interest  may  be. 
A  third  objection  to  the  contract  is  founded  on  the  fourth 
paragraph,  which  provides  that  the  business  of  the  railway 
company,  and  the  family^  private,  and  social  messages  of  the 
executive  officers  shall  be  transmitted  without  charge  between 
all  stations  on  the  line  of  said  raQway,  and  also  between  all 
such  stations  and  the  city  of  St.  Louis,  Missouri,  and  elsewhere 
in  the  United  States,  over  all  other  lines  of  the  telegraph  com- 
pany, with  certain  limitations  therein  specified.  In  so  far  as 
this  relates  to  the  free  use  of  the  lines  of  the  telegraph  company 
by  the  officers  of  the  railway  company,  in  respect  to  their 
private  affairs,  no  attempt  has  been  made  to  sustain  it.  That 
the  contract  was  made  by  and  on  behalf  of  the  railway  com- 
pany, and  that  the  consideration  for  all  the  promises  Qf  the 
telegraph  company,  including  that  which  relates  to  the  trans- 
mission of  messages,  is  furnished  by  the  railway  company,  is 
too  plain  for  argument;  and  it  must  be  conceded  that  the 
officers  of  the  railway  company,  in  securing  to  themselves 
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personally  the  use  of  the  telegraph,  which  was  of  some  value, 
used  the  corporate  property  for  their  own  advantage,  and 
thus  abused  the  trust  committed  to  their  charge.  We  ma; 
acquit  them  of  any  intent  to  wrong  their  company,  and  say 
that  the  stipulation  is  an  expression  of  courtesy  on  the  part  of 
the  telegraph  company  towards  those  with  whom  they  were 
intimately  associated  in  business.  In  civility  to  each  other 
officers  of  corporations  may  surpass  the  interests  of  their 
constituents  in  a  manner  which  cannot  be  sanctioned  by  the 
law ;  and  it  should  never  be  said  that  the  obligations  of  civility 
and  courtesy,  as  known  and  recognized  among  officers  of  cor- 
porations, may.  be  framed  into  contracts  to  bind  their  prin* 
cipals.  To  trust  so  much  to  the  exuberance  of  generous 
hearts  would  seriously  endanger  corporate  property.  Bead 
it  as  we  will,  the  contract  secures  to  the  officers  of  the  rail- 
way company  the  free  use  of  the  telegraph  in  respect  to  their 
private  affairs,  and  no  explanation  can  be  made  that  will 
break  the  force  of  that  statement.  That  the  privilege  thus 
secured  was  of  some  value,  will  not  be  denied;  and  the  fact 
that  the  officers  could  not  have  been  induced  to  accept  the 
like  value  in  any  other  form  is  of  no  weight.  To  insert  such 
a  stipulation  in  the  contract  was  a  misuse  of  the  corporate 
property  for  which  the  contract  itself  may  be  avoided.  Field 
on  Corporations,  174.  As  already  stated,  however,  the  rail- 
way company  did  not  disaffirm  the  contract,  but  proceeded 
in  the  execution  of  it  until  recently,  a  period  of  more  than  13 
years.  In  most  cases  ratification  would  be  implied  from  snch 
use  and  enjoyment,  and  the  contract  would  have  become  irrev- 
ocable. Such  would  be  the  rule  if  the  free  use  of  the  telegraph 
had  been  limited  to  the  officers  who  were  concerned  in  mak- 
ing the  contract ;  but  the  provision  extends  to  all  officers  of 
the  company,  as  well  those  who  were  to  come  after  as  those 
who  made  the  contract,  and  thus  it  is  kept  alive  by  continu- 
ous feeding.  In  this,  as  in  other  respects,  the  contract  ap- 
pears to  stand  upon  continually-recurring  acts  of  the  parties. 
The  railway  company  can  hardly  be  charged  with  negligence 
in  failing  to  repudiate  an  agreement  which  continually  sup- 
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plied  its  ofiSoers  with  reasons  for  keeping  silent ;  and  so  we 
must  say  that  the  railway  company  is  still  at  liberty  to  rescind 
the  contract  if  it  wishes  to  do  so;  but  rescission  does  not  mean 
that  either  party  may  appropriate  to  its  own  ase  the  joint 
property  of  both,  acquired  under  the  contract,  without  paying 
therefor.  3  Chitty's  Contracts,  1089n.  In  so  far  as  the  con- 
tract has  been  executed  both  parties  are  bound,  and  the  right 
of  each  in  the  property  acquired  pursuant  to  its  provisions 
must  be  respected.  The  seizure  of  the  line  on  the  twenty- 
seventh  of  February,  by  the  railway  company,  was  clearly  as 
illegal  as  if  the  contract  were  free  from  objections.  Whether 
there  is  any  means  by  which  either  party  may  acquire  the 
interest  of  the  other  in  the  property  in  controversy  is  not  a 
question  now  presented  for  consideration.  Nor  is  it  necessary 
to  ascertain  what  interest  each  party  has  in  the  telegraph 
line.  It  is  enough  that  the  property  is  owned  by  the  parties 
to  the  contract  jointly,  and  that  the  railway  company  has 
wrested  the  possession  from  its  associate  without  warrant  or 
authority  of  law.  The  parties  must  be  restored  to  the  posi- 
tion in  which  they  were  before  the  seizure,  and  for  that  pur- 
pose the  injunction  will  be  allowed. 

NoTB.    Bee  Western  Union  Telegraph  Co.  v.  Union  Faeifle  BaAviay  Co.  8 
Fed.  Bbp.  721. 


Unitbd  Butbs  v.  Habt. 
{drouit  Oourtf  W.  B.  Tennessee,    ,  1880.) 

L  BuooBSBioN  Tax— Construction  ov  ▲  Dbed— AnoquATB  CoNsmBBA- 
noN. — A  deed  from  a  mother  to  her  sona  conyeying  land  "  for  and  in 
consideration  of  love  and  affection,  and  the  further  consideration  of 
the  assistance  they  have  rendered  me  since  the  death  of  my  husband,*' 
knot  a  deed  of  gift  made  without  yaluable  and  adequate  considera- 
tion, so  that  the  grantees  take  a  succession  subject  to  a  tax,  within 
the  meaning  of  the  act  of  June  30, 1864.    Section  132, 13  St.  288. 

FF,  W.  Murray y  for  plaintiff. 
HarrU  d  Turley,  for  defendant. 
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Hammond^  D.  J*  This  case  is  submitted  for  the  construc- 
tion of  a  deed  from  Nancy  Boon  to  her  sons,  whereby  she  con-^ 
veys  to  them  a  tract  of  land  "for  and  in  consideration  of  the 
love  and  aiffection  that  I  have  for  my  sons,  and  the  further 
consideration  of  the  assistance  they  have  rendered  me  since 
the  death  of  my  husband."  There  is  no  proof  obtainable  of 
the  character  of  the  assistance  rendered  by  the  sons,  nor  of 
the  extent  of  it,  but  it  is  agreed  by  the  parties  that  if  the 
deed  on  the  face  of  it  imports  a  deed  of  gift  without  valuable 
and  adequate  consideration,  the  grantees  took  a  succession 
liable  to  the  tax  imposed  by  the  internal  revenue  act  of  June 
30,  1864,  (13  St.  288,)  and  the  United  States  is  entitled  to 
recover  the  land  in  this  action  of  ejectment  against  the  defend- 
ant in  possession. 

The  succession  tax  cannot  be  defeated  by  reciting  a  nom- 
inal consideration  which  would  be  deemed  valuable  in  the 
technical  sense  of  that  term,  for  the  act  of  congress  says  the 
consideration  must  not  only  be  valuable  but  adeqitate.  Chan- 
cellor Eent  says  that  notwithstanding  the  high  moral  obliga- 
tion of  a  child  to  support  a  parent,  there  is  no  legal  obliga- 
tion to  do  it.  2  Kent.  208.  And  while  it  is  true  that  the 
law  implies  no  promise  on  the  part  of  the  parent  to  pay  for 
necessaries,  and  in  the  absence  of  a  contract  to  do  so  will  not 
presume  one,  there  is  no  doubt  that  such  a  contract  may  be 
a  valuable  and  adequate  consideration  to  support  a  deed  of 
bargain  and  sale.  Lynn  v.  Lynn,  29  Fa.  St.  869 ;  Keeler  v. 
Baker,  1  Heisk.  689. 

I  think  it  is  plain,  from  the  recital  of  this  deed,  that  there 
was  some  other  consideration  than  bare  love  and  affection, 
and,  in  the  absence  of  proof  to  the  contrary,  the  recital  of  it 
imports  that  it  was,  in  the  sense  of  the  law,  sufficiently  valua- 
ble and  adequate  to  take  the  case  out  of  the  category  of  a 
deed  of  gift.  If  the  recital  of  the  further  consideration  ap- 
peared on  the  face  of  it  to  be  nominal  only,  the  ruling  would 
be  otherwise ;  but  it  does  not  so  appear.  The  assistance  may 
have  been  of  a  kind  which  would  find  no  adequate  compensa- 
tion in  the  transfer  of  this  land,  or  it  may  have  been  very 
slight.     The  grantor  seems  to  have  appreciated  it^  and,  in  the 
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absence  of  exact  knowledge,  we  cannot  say  that  it  was  only 
nominal,  or  only  necessaries  for  which  she  was  not  bound  to 

pay- 
Judgment  for  the  defendant. 


Mack  &  Co.  v.  MgDaniel. 

{Circuit  Court,  E,  D,  Arkansas,    October,  1880.) 

1»  ATTACHMBirr— Remotal  of  Profbbty  out  of  the  Statb— Arkansas 
Btatutbs. — A  statute  in  Arkansas  declares  a  creditor  may  have  an  at- 
tachment against  his  debtor  who  "  is  about  to  remove,  or  has  removed, 
his  property,  or  a  material  part  thereof,  out  of  this  state,  not  leav- 
•  ing  enough  therein  to  satisfy  the  plaintiff's  claim,  or  the  claim  of  said 
defendant's  creditors.'* 

Hdd,  that  a  merchant  who  did  not  have  property  enough  to  pay  his 
debts,  and  who  invested  a  material  portion  of  his  assets  in  cotton  and 
shipped  it  out  of  the  state,  was  liable  to  attachment  under  this  statute ; 
that  the  plaintiff  did  not  have  to  show  the  removal  was  made  for  a 
fraudulent  purpose ;  and  that  the  fact  that  the  shipments  of  cotton  out 
of  the  state  were  usual  and  customary  with  the  defendant  and  with 
merchants  generally  doing  business  in  the  state,  constituted  no  de- 

'*     fence  to  the  attachment. 

-•  Attachment. 

The  plaintiff  sued  out  an  attachment  against  the  property 
of  the  defendant.  The  affidavit  for  the  attachment  was  based 
on  the  sixth  subdivision  of  section  388,  Gantt's  Digest,  which 
declares  the  plaintiff  may  have  an  attachment  against  his 
debtor  who  "is  about  to  remove,  or  has  removed,  his  prop- 
erty, or  a  material  part  thereof,  out  of  this  state,  not  leaving 
enough  therein  to  satisfy  the  plaintiff's  claim,  or  the  claim 
.of  said  defendant's  creditors.** 

The  defendant  filed  an  affidavit  denying  the  grounds  of 
attachment.  On  the  trial  of  this  issue  it  was  shown  that  the 
defendant  was  a  retail. merchant,  doing  business  at  Arkadel- 
phia,  in  this  state;  that  at  and  before  the  time  the  attach- 
ment was  sued  out  he  was  insolvent,  and  wholly  unable  to 
pay  his  debts;  that  his  property  consisted  chiefly,  if  not  alto- 
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geiher^  of  a  small  stock  of  goods  and  accounts  and  notes;  that_ 
for  some  time  before  and  up  to  tbd  date  the  attachment  was ' 
sued  out  the  defendant  was  converting  his  goods  and  credits  ' 
into  cotton,  and  shipping  this  cotton  out  of  the  state.    Within': 
60  days  immediately  preceding  the  date  of  the  attachment,  a 
large  and  material  portion  of  his  property  was  thus  converted 
into  cotton  and  the  cotton  shipped  out  of  the  state,  and  at ' 
the  time,  and  after  this  cotton  was  shipped,  the  defendant  did 
not  have  property  enough  in  the  state  to  pay  his  debts,  or  the 
debt  of  the  plaintiffs,  which  was  overdue,  and  was  for  goods 
purchased,  and  which  the  defendant  had  declined  to  pay  or 
secure  for  want  of  ability  to  do  so. 

It  was  further  shown  that  yk  was  the  custom  of  merchants 
to  sell  goods  for  cotton  and  receive  payment  of  debts  due 
them  in  cotton,  and  to  ship  such  cotton  out  of  the  state  in  the  - 
ordinary  course  of  their  business ;  and  that  the  purchase  and 
shipment  of  the  cotton  by  the  defendant  was  in  the  usual 
course  of  his  business  as  previously  conducted. 

Eben  W.  KimbaU,  for  plaintiffs. 

F.  W.  Compton  and  J.  M.  Moore,  for  defendant. 

Caldwell,  D.  J.,  (charging  jury.)  CSounsel  for  defendant 
have  argued  with  earnestness  and  ability  that  the  shipment 
of  cotton  out  of  the  state  by  the  defendant,  though  such  cot- 
ton constituted  a  material  part  of  his  property,  and  though 
he  may  not  have  had  left  in  the  state  enough  property  to  sat- 
isfy his  debls,  is  not  a  removal  of  his  property  out  of  the 
state  within  the  meaning  of  the  statute,  because  such  ship- 
ment was  made  in  the  usual  course  of  business  of  the  defend- 
ant, as  a  merchant,  and  was  in  accordance  with  the  usual 
course  of  business  of  merchants  generally  in  this  country. 

It  is  conceded  that  the  shipment  of  cotton  in  this  way  is  in 
accordance  with  the  usual  custom  of  merchants.  Undoubt- 
edly a  merchant  who  pays  his  debts,  or  has  property  enough 
left  in  the  state  to  pay  his  debts,  may  convert  a  part  or  all  of 
his  capital  invested  in  his  business  into  cotton,  and  ship  it 
out  of  the  state,  and  he  is  not  liable  to  attachment  under  this 
section.  Such  a  merchant  is  not  within  either  the  letter  or 
spirit  of  the  statute.    But  because  a  solvent  merchant  who 
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pays  his  debts^  or  has  property  enongh  outside  of  his  invest- 
ments  in  cotton  to  pay  bis  debts,  may  do  this,  does  it  follow 
that  an  insolvent  merchant  who  does  not  pay  his  debts,  and 
has  not  property  enough  left  in  the  state  to  pay  them,  may 
invest  his  means  in  cotton,  and  remove  it  out  of  the  state, 
when  such  cotton  constitutes  a  material  part  of  his  prop- 
erty? 

Confessedly,  the  latter  case  faUs  within  the  very  letter  of 
the  statute;  and  why  not  withjn  its  meaning  and  spirit?  A 
construction  that  would  place  the  solvent  merchant  in  such 
case  on  the  same  plain  with  the  msolvent  merchant  would 
nullify  the  statute,  and  that,  too,  not  in  the  interest  of  mer- 
chants conducting  their  business  according  to  the  recognized 
rules  of  commercial  business  and  integrity,  but  in  the  interest 
of  that  class  who  either  will  not  or  cannot  comply  with  the 
plainest  obligations  imposed  on  merchants  by  law  and  sound 
mercantile  usage. 

It  does  not  lie  in  the  mouth  of  a  merchant  who  is  unable 
to  pay  his  debts,  and  who  refuses  either  to  pay  or  secure  his 
commercial  paper,  and  who  has  not  property  in  the  state  suf- 
ficient to  pay  his  debts,  to  say  that  because  a  solvent  mer- 
chant may  ship  his  cotton  out  of  the  state,  that  therefore  he 
may  do  the  same,  although  it  may  constitute  a  material  part 
of  his  property.  If  a  merchant  in  such  a  plight  may  do  this, 
he  may  continue  the  process  until  the  last  dollar's  worth  of 
his  property  has  assumed  the  shape  of  cottoii  and  been 
shipped  out  of  the  state.  In  such  a  case  a  creditor  is  not, 
under  our  statute,  bound  to  stand  by  and  be  compelled  to  take 
the  risk  of  the  proceeds  of  such  property  returning  to  the  state, 
and  all  other  risks  incident  to  such  business. 

It  would  not  do  for  a  court  to  say  that  an  insolvent  mer- 
chant who  refuses  to  pay  or  secure  his  creditors  for  a  want  of 
ability  to  do  so,  is  carrying  on  business  as  merchants  usually 
do.  Such  a  man  ceases  to  be  a  merchant  in  the  proper  ac- 
ceptation of  that  term.  He  does  not  comply  with  his  legal 
obligations,  nor  conform  to  sound  commercial  usage  and  cus- 
tom in  the  conduct  of  his  business  and  in  his  dealings  with 
his  creditors,  and  has  no  right,  therefore,  to  demand  that  the 
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law  and  his  creditors  shall  treat  him  in  the  same  manner 
that  a  solvent  merchant  doing  business  regularly  as  merchants 
usually  do  would  be  treated.  He  cannot  repudiate  the  duties 
and  obligations  imposed  on  him  as  a  debtor  and  merchant, 
and  at  the  same  time  claim  the  legal  rights  accorded  to  a 
debtor  who  discharges,  or  is  willing  or  able  to  discharge,  his 
obligations  to  his  creditors. 

While  the  siugle  fact  of  insolvency  of  a  merchant  is  not 
ground  of  attachment,  there  certainly  is  nothing  in  the  law 
or  sound  public  policy  to  encourage  insolvent  men  to  conduct 
a  commercial  business  where  it  is  obvious  that  such  business 
can  only  be  carried  on  at  the  expense  of  unsuspecting  or  vic- 
timized creditors.  If  an  insolvent  man  will  conduct  business 
as  a  merchant  he  cannot,  on  any  pretext,  remove  a  material 
part  of  his  property  out  of  the  state  without  rendering  him- 
self liable  to  the  process  of  attachment.  An  insolvent  debtor 
may  make  a  bona  fide  sale  of  all  or  any  portion  of  his  prop- 
erty within  the  state,  but  when  he  sends  a  material  portion  of 
his  property  out  of  the  state  for  sale  or  on  speculation  for  his 
own  account,  he  renders  himself  obnoxious  to  process  under 
this  statute.  Insolvent  merchants  have  no  greater  privileges 
under  this  statute  than  any  other  insolvent  debtor.  Every 
debtor  who  removes  his  property  or  a  material  part  of  it  out 
of  the  state,  not  leaving  enough  to  satisfy  the  claims  of  his 
creditors,  is  within  the  statute,  whether  he  be  a  merchant, 
farmer,  or  lawyer,  and  whether  the  property  so  removed  be 
cotton,  cattle,  horses,  or  any  other  kind  of  movable  property. 
And  the  mode  in  which  the  debtor  acquired  the  property  can 
make  no  difference.  Nor  is  the  motive  for  the  removal  ma- 
terial. The  law  does  not  require  that  the  removal  shall  be 
made  with  a  fraudulent  intent  or  for  a  fraudulent  purpose. 
There  is  nothing  unreasonable  or  harsh  in  this  rule,  for  an 
insolvent  man  has  no  legal  or  moral  right  to  insist  on  the  priv- 
ilege of  putting  his  diminished  and  insufficient  assets  to  the 
hazards  of  shipment  beyond  the  state,  when  it  was  obvious 
all  risks  incident  to  such  action  have  to  be  taken  and  borne  by 
his  creditors. 

No  general  rule  of  interpretation  can  be  framed  applicable 
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to  every  state  of  case  that  may  arise  under  this  statute ;  and 
it  would  not  be  proper  or  safe  to  enumerate  supposed  cases 
that  would  be  within  or  without  the  statute. 

It  is  sufficient  to  give  the  jury  an  exposition  of  the  statute 
applicable  to  the  facts  of  this  case.  Other  cases  depending  on 
a  different  state  of  facts  will  be  decided  when  they  arise. 
The  jury  are  therefore  instructed  that  if  they  find,  from  the 
eyidence,  that  the  defendant  owed  the  plaintiffs  the  debt  sued 
for  in  this  action,  and  that  it  was  due,  and  that  the  defend- 
ant waa  in  the  habit,  in  the  course  of  his  business  as  a  mer- 
chant, of  investing  his  capital  and  credit  in  cotton,  and  ship- 
ping the  same  out  of  the  state,  and  that  the  cotton  thus 
shipped  within  a  period  of  about  60  days,  immediately  pre- 
ceding the  date  of  the  writ  in  this  case,  constituted  a  material 
portion  of  the  defendant's  property,  and  that  after  such 
shipment  the  defendant  did  not  have  enough  property  left  in 
the  state  to  satisfy  his  debts,  then  the  attachment  was  right- 
fully sued  out,  without  reference  to  the  motive  or  intention  of 
the  defendant  in  shipping  such  cotton.  But  if  the  cotton  so 
shipped  did  not  constitute  a  material  portion  of  his  property, 
or  if  he  had  property  left  in  the  state  after  its  shipment  suf- 
ficient to  satisfy  his  debts,  then  the  issue  must  be  found  for 
defendant. 

Verdict  and  judgment  sustaining  the  attachment. 


Northern  Pao.  B.  Co.  v.  B.  &  M.  B.  Co.  and  others 

{Circuit  Courts  D.  Minneaota.    ,  1880.) 

Injuhotion— Attempt  to  Take  Pbbmansnt  Possession  of  Lakd  fob 
PuBLio  Use— Ibreparable  Injurt.^Ab  attempt  to  take  permanent 
possession  of  land  for  public  use,  without  the  assent  of  the  owner, 
express  or  implied,  and  without  payment  or  tender  of  damages  in 
advance,  would,  if  consummated,  be  in  the  nature  of  an  Irreparable 
injury,  to  prevent  which  an  injunction  would  ordinarUy  be  granted. 

Beld,  in  this  case,  that  the  equities  of  the  biU  were  not  fuUy  denied 
by  the  answer,  and  a  motion  to  dissolve  the  injunction  could  not 
therefore  prevail. 

Motion  to  dissolve  preliminary  injunction. 
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Oilman  <t  Clotigh,  for  plaintiff. 

Bigelowy  Flandrau  dt  Clark,  for  defendants. 

Nelson,  D.  J.  It  is  well  settled  that  the  attempt  to  take 
permanent  possession  of  land  for  public  nse,  without  the  as- 
sent of  the  owner,  express  or  implied,  and  without  payment 
or  tender  of  damages  in  advance,  would,  if  consummated,  be 
in  the  nature  of  an  irreparable  injury,  to  prevent  which  an 
injunction  will  ordinarily  be  granted.  See  High  on  Injunc- 
tions, §  391;  30  Wis.  107;  2  Dillon,  376. 

The  answer  of  defendants  does  not  deny  that  such  attempt 
was  made,  and  the  allegations  of  the  bill  in  that  respect  are 
not  fully  met,  so  as  to  warrant  the  enforcement  of  the  general 
rule,  that  when  all  the  equities  of  the  bill  are  fully  denied  by 
the  answer  the  injunction  must  fall. 

The  charter  of  the  Northern  Pacific  Railroad  Company 
(section  7)  authorizes  the  company  to  enter  upon  any  land 
necessary  for  the  construction  and  working  of  its  road,  not  to 
exceed  200  feet  in  width  on  each  side  of  the  line;  and  in  caii& 
the  owner  of  the  land  and  the  company  cannot  agree  as  to 
the  value  of  the  premises  taken,  provision  is  made  for  ail 
appraisal  to  be  initiated  by  either  party.  Usually  the  railroad 
company  only  is  authorized  to  commence  proceedings.  When 
the  company,  under  such  a  charter,  takes  possession  of  land 
for  construction  before  proceedings  are  commenced  to  ascer- 
tain the  compensation  to  be  paid,  it  is  not  a  trespasser,  and 
an  injunction  even  would  not  be  allowed  to  prevent  the  con- 
struction of  its  road.  Mills  on  Eminent  Domain,  §  90,  and 
authorities  cited.  This  rule,  however,  would  not  prevail 
where  the  right  of  eminent  domain  is  granted  to  corporations 
by  the  legislature  of  a  state  whose  constitution  requires 
compensation  to  be  first  paid  or  secured  before  the  property  is 
taken. 

The  right  of  eminent  domain  is  conferred  upon  the  plaintiff' 
by  congress  under  the  constitution  of  the  United  States.  The 
state  of  Minnesota  assented  to  the  right  to  so  exercise  it.  Bee 
act  of  Minnesota  legislature  of  March  2,  1865. 

Under  the  constitution  of  the  United  States  just  compen- 
sation, where  private  property  is  taken  f 6r  public  use,  is  Hot 
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in  terms  required  to  be  made  before  entry.  Authorities  are 
numerous  that  the  party  condemning  may  thus  enter  even 
where  no  right  is  given  by  the  charter  to  the  owner  to  ini- 
tiate proceedings  for  assessment  of  damages. 

But  I  think  the  facts  in  this  case,  aside  from  the  law  as 
laid  down,  show  a  waiver  of  payment  in  advance  of  the  entry 
and  construction  of  the  road  by  Edward  Schriber,  the  owner, 
and  his  heirs.  The  route  of  the  Northern  Pacific  Bailroad 
CSompany  was  finally  located  over  the  locus  in  quo  November 
21,  1871.  Edward  Schriber  purchased  it  in  the  month  of 
January  previous  from  the  government.  The  railroad  was 
constructed  in  the  summer  of  1872.  There  was  no  person 
living  upon  the  premises  at  the  time,  and  it  was  uncultivated. 
The  land  being  vacant  at  the  time  of  entry  by  the  plaintiff, 
on  the  definite  location  of  the  route,  and  the  owner  residing 
in  the  state  of  Pennsylvania,  would  not  the  clause  in  the 
company's  charter,  which  authorizes  it  to  enter  upon  vacant 
and  unoccupied  land,  justify  the  entry?  But  conceding  it 
would  not,  yet,  when  the  entry  was  made,  and  the  road  in 
operation,  an  acquiescence  for  the  shortest  period  is  sufficient 
to  warrant  a  belief  that  the  owner  intends  to  waive  all  claims 
except,  perhaps,  for  the  damages,  which  could  be  assessed  as 
well  after  as  before  entry.  Certainly  the  earliest  notification 
to  the  company,  according  to  the  averments  of  the  answer, 
was  long  after  the  construction  by  the  plaintiff  of  its  road 
over  the  land,  and,  though  it  is  alleged  in  the  answer  that 
neither  Edward  Schriber  in  his  life-time,  nor  his  heirs,  knew 
until  1878  that  the  plaintiff  had  constructed  its  road  over 
this  land,  still,  up  to  the  time  of  the  conveyance  of  their 
interest  in  the  strip  which  crosses  the  Northern  Pacific  Bail- 
road,  in  1880,  they  only  notified  the  plaintiff  that  they  held 
it  responsible  for  the  trespass  and  use  of  the  land,  and  have 
never  commenced  any  proceedings  to  assert  their  rights. 

The  plaintiff  has  been  in  possession  of  the  land  since  No- 
vember,  1871,  and  operating  its  road  since  1872.  Under  such 
circumstances  a  license  is  implied. 

It  is  conceded  by  defendants'  counsel  that  the  Bamesville 
&  Moorhead  Bailroad  Gompanyi  as  owner  of  a  strip  purchased 
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from  Schriber's  heirs,  running  across  complainant's  track, 
and  the  land  necessary  for  operating  its  road,  could  not 
maintain  ejectment.  If  the  company  is  not  a  trespasser, 
and  cannot  be  ousted  by  ejectment,  and  an  injunction  would 
not  issue,  it  has  a  right  of  property  as  well  as  a  license.  Its 
title  would  be  complete  and  perfect  on  the  payment  of  com- 
pensation when  ascertained. 

The  plaintiff  insists  that  the  right  to  compensation  is  barred 
under  section  7  of  its  charter,  through  default  of  Schriber  or 
his  heirs  to  claim  such  compensation  within  six  years  after 
the  opening  of  its  road,  and  authorities  are  not  wanting  to 
sustain  this  view,  (1  Bedfield  on  Bailways,  800,  and  note ;) 
but  it  is  not  necessary  to  decide  this  now.  Conceding  the 
right  to  enforce  a  claim  for  compensation,  the  plaintiff  still 
has  a  property  interest  which  can  only  be  taken  by  the  de- 
fendants deriving  title  With  knowledge  of  the  situation,  on 
strict  compliance  with  the  law  of  Minnesota.  The  law  does 
not  authorize  either  party  to  initiate  proceedings  to  condemn; 
it  allows  only  the  one  desiring  the  land. 

No  award  has  been  made — ^no  compensation  ascertained. 
Unless  consent  or  license  was  given  to  defendants  to  enter 
upon  the  plaintiff's  right  of  way  and  track,  and  construct  the 
crossing,  in  view  of  the  constitution  and  laws  of  Minnesota  by 
virtue  of  which  only  can  it  exercise  the  right,  damages  must 
first  be  appraised  and  paid  or  secured  previous  to  entry.  See 
Gooley's  Constitutional  Limitations,  title,  '^Eminent  Domain ;" 
80  Wis.  105;  86  Mich.  265, — ^the  latter  a  railway-crossing 


No  damages  having  been  appraised,  nas  permission  or 
license  been  granted  so  as  to  prevent  the  plaintiff  from  resist- 
ing the  occupancy  of  its  land  and  track  for  that  purpose?    ^ 

The  amended  answer  of  defendants  sets  up  a  license  to 
make  a  crossing  over  plaintiff's  track,  given  by  it,  and  alleges 
that  the  plaintiff,  also,  by  representations  encouraged  the 
building  of  defendants'  road,  and  gave  it  to  understand  that 
it  would  assist  in  effecting  the  crossing,  and  interpose  lo 
objections  thereto.  The  answer  is  sworn  to  by  B,  £. 
Angus,  James  J.  Hill,  and  A.  B.  Stickney ;  and  an  afSdavit 
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sworn  to  by  B.  B.  Angus,  which  was  read  on  the  hearing  of 
the  original  application  for  injunction,  purports  to  give  in 
some  detail  what  these  representations  were,  and  he  says  H. 
E.  Sargent,  the  plaintiff's  general  manager,  knew  that  the 
defendants  intended  to  cross  plaintiff's  line,  and  made  no 
objection  to  the  manner  or  the  point  at  which  said  crossing 
was  to  be  made,  but  at  his  own  request  was  furnished  by  the 
defendants'  chief  engineer  with  a  description  of  said  proposed 
crossing,  and  a  diagram  and  model  of  a  frog  which  would  be 
required  at  said  point,  and  that  said  Sargent  then  agreed  and 
promised  to  construct  said  frog  at  the  shops  of  said  plaintiff 
at  Brainerd,  in  this  state. 

The  affidavits  of  the  president  and  secretary  of  the  cofn- 
pany,  and  of  the  general  manager,  denying  any  consent  to  the 
intended  crossing,  are  read  in  reply^  and  a  copy  of  a  letter 
written  by  one  of  the  defendants,  Stickney,  superintendent  of 
construction  of  the  Bamesville  &  Moorhead  Bailroad,  dated 
September  8,  1880,  and  addressed  to  H.  E.  Sargent,  general 
manager  of  the  Northern  Pacific  Bailroad,  is  also  produced, 
purporting  to  enclose  a  tracing  of  the  proposed  crossing,  with 
a  request  that  the  crossing  frogs  should  be  made  at  the  plain- 
tiff's shops  and  charged  to  the  Bamesville  &  Moorhead  Bail- 
road Company;  also  a  copy  of  a  letter,  dated  September  9, 
1880,  addressed  to  J.  J.  Hill,  general  manager  of  the  St.  Paul, 
Minneapolis  &  Manitoba  Bailway,  and  one  of  the  principal 
officers  of  the  Bamesville  &  Moorhead  Bailroad  Company,  by 
Sargent,  stating  that  in  the  matter  of  the  Bamesville  &  Moor- 
head line  crossing  the  Northern  Pacific  near  Moorhead,  '*!  fim 
directed  to  forbid  your  doing  so,  or  iBntering  the  Northern 
Pacific  Bailroad  Company's  right  of  way,  which  is  a  strip  200 
feet  wide  on  each  side  of  the  main  track.*' 

This  was  certainly  a  formal  revocation  of  any  parol  license 
(o  enter  upon  the  Northern  Pacific  track  or  right  of  way,  con- 
ceding that  consent  or  license  was  given,  which  is  very  doubt- 
ful. Again,  the  power  of  the  general  manager  of  the  North- 
em  Pacific  Bailroad  to  bind  the  company  in  a  matter  of  this 
kind.,  is  not  clear,  but  if  he  could  grant  such  license,  as  is 
Qlaimed.  by.  defendants,  still  the  Ifei^  i»  well  settled  thKt  a 
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parol  license  can  be  revoked  before  acted  npon,  which  is  ih0 
case  here.  Bigelow  on  Estoppel,  227-8^  28  N.  Y,  297 ;  1 
Selden,  568. 

I  am  satisfied  npon  consideration  of  the  case,  after  the  full 
and  able  argument  of  counsel  on  both  sides,  that  the:  mo- 
tion to  dissolve  the  injunction  must  be  denied,  and  it  is  so 
ordered. 


In  re  Powleb. 
lOk-imU  Cawrt,  8.  D.  New  Tork.    ,  1880.^ 

L  ExTBAi)iTio!i!i— EvTOBNCB— Act  op  Juhb  19,  1876,  (19  U.  8.  St.  at 
Largb,  597)— Rev.  St.  $  6271.— The  act  of  June  19, 1876,  (19  U.  S.  St. 
at  Large,  597,)  amending  section  5271  of  the  Reyised  Statutes,- relating 
to  cases  of  extradition,  provides  i  '*  In  every  case  of  complaint  and  of 
a  hearing,  upon  the  return  of  a  warrant  of  arrest,  any  depositions, 
warrants,  or  other  papers  offered  in  evidence  shall  be  admitted  and 
received  for  the  purpose  of  such  hearing,  if  they  shall  be  properly  and 

^  legally  authenticated,  so  as  to  entitle  them  to  be  received  as  evi(dence 
of  the  criminality  of  the  person  so  apprehended  by  the  tribunals  of 
the  foreign  country  from  which  the  accused  party  shaU  have  escaped ; 
and  copies  of  any  such  depositions,  warrants,  or  other  papers  $hall,  if 
authenticated  according  to  the  law  of  such  foreign*  country,  be  in  like 
manner  received  as  evidence;  and  the  certificate  of  the  principal 
diplomatic  or  consular  officers  of  the  United  Stateis  resident  in  such 
fdreign  country  shall  be  proof  that  any  such  deposition,  warrant,  or 
other  paper,  or  copy  thereof,  is  authenticated  in  the  manner  required 
by  this  section."  Hdd,  that  this  section  as  thus  amended  provides  for 
two  classes  of  documentary  evidence — Firsts  original  deposl^bns,  orig- 
inal warrants,  and  original  <*  other  papers ;  *'  second,  copies  of  "  any 
such  depositions,  warrants,  or  other  papers." 

2.  Bamb— Obiginal  Documbnts— Adtujsntication.-~£M<2,  further,  that 
the  first  class,  the  originals,  must  be  documents  which  would  be  en- 
titled to  be  received  in  the  tribunals  of  the  foreign  country  as  evi- 
dence of  the  criminality  of  the  person,  in  respect  to  the  offence 
charged  against  him  as  conmiitted  there,  if  the  inquiry  as  to  his  crim- 
inality in  respect  of  such  offence  were  being  had  in  such  foreign  tri- 
bunals; and  such  originals  must  be  authenticated  in  such  a  proper  and 
legal  manner  as  would  entitle  them  to  be  received  as  such  evidenee  in 
such  foreign  tribunals.  . 


Digitized  by  VjOOQIC 


801  FBDEBAli  BBPOBTBB. 

8.  Samb--Copii:8~Acthei7tication.---J?0I<;, /ur^A^r,  that  the  second  clasc, 
the  copies,  must  be  copies  of  original  documents,  which  originals 
would  be  entitled  to  be  received  in  the  tribunals  of  the  foreign  coun- 
try as  evidence  of  the  criminality  of  the  person,  in  respect  to  the 
offence  charged  against  him  as  committed  there,  if  the  inquiry  as  to 
his  criminality  in  respect  of  said  offence  were  being  had  in  such  for- 
eign tribunals,  and  such  copies  must  be  <*  authenticated  according  to 
the  law  of  such  foreign  country;'*  that  is,  authenticated  as  true  copies 
of  such  originals,  the  authentication  being  made  according  to  the  law 
of  the  foreign  country. 

4.  Same— Authentication— Proof.— -HJfWj/ttrf^i^r,  that  there  was  noth- 
ing in  the  statute  which  made  the  certificate  of  the  United  States  diplo- 
matic or  consular  officers  the  only  competent  proof  that  either  the 
originals  or  the  copies  were  authenticated  in  the  manner  required  by 
the  statute. 

ff.  Bamb— Sahb- Same.— iTtfTdj/ttrC^,  that  the  original  papers  might  be 
authenticated  by  oral  proof. 

6.  Bams— Same— Same.— iTeld,  fwrilwr^  that  tnere  was  nothing  in  the 

statute  which  necessarily  excluded  the  authentication  of  the  copies 
by  oral  proof,  or  excluded  oral  proof  as  to  what  the  hiw  of  the  foreign 
country  was  as  to  such  authentication,  or  oral  proof  that  such  oral 
authentication  was  according  to  the  law  of  the  forbign  country. 

7.  TTAnitAft  OoBPUB— Question  of  Fact— Decision  of  Oommissioneb.— 

The  decision  of  a  United  States  commissioner  as  to  the  fact  of  the 
criminality  of  the  accused,  in  a  case  of  extradition,  cannot  be  reviewed 
by  the  circuit  court  on  a  writ  of  h/dbtoM  eorpui. 

Habeds  Corpus. 

Edward  Heaton,  for  relator. 

Francii  L  Marbury,  for  the  British  Govemmeiit. 

Blatchford,  C.  J.  This  case  is  before  the  coart  on  hahea$ 
corpus,  in  proceedings  for  extradition  brought  before  this 
court  by  a  certiorari.  On  a  complaint  made  before  Com- 
missioner Osbom  by  the  consul  general  of  Great  Britain,  at 
New  York,  that  the  relator,  George  Fowler,  alias  E.  Gray, 
had,  on  the  eighteenth  of  September,  1880,  at  Bradford,  in 
England,  committed  the  crimes  of  forgery  and  the  utterance 
of  forged  paper,  by  feloniously  forging  and  uttering,  knowing 
the  same  to  be  forged,  a  check  or  bank  draft  dated  at  Brad- 
ford, on  that  day,  for  £10  sterling,  payable  to  the  order  of 
W,  Jowett,  and  purporting  to  be  drawn  by  said  Jowett  on  the 
Bradford  Banking  Company,  limited,  and  indorsed  by  said 
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Jowett,  wiili  intent  thereby  to  defraud  said  Jowett^  or  said 
company;  that  said  Fowler  had,  on  said  day,  at  Bradford, 
felonioasly  forged,  and  afterwards  feloniously  uttered,  know- 
ing the  same  to  be  forged,  a  oheck  or  bank  draft  dated  Brad- 
ford, September  18,  1880,  for  ^650  sterling,  payable  to  the 
order  of  W.  Jowett,  and  purporting  to  be  drawn  by  said 
Jowett  on  said  company,  and  indorsed  by  said  Jowett,  with 
intent  thereby  to  defraud  said  Jowett  or  said  company,  and 
which  complaint  set  forth  the  other  necessary  matters,  the 
said  commissioner  issued  the  proper  warrant  for  the  arrest  of 
said  Fowler,  with  a  view  to  his  extradition  under  article  10 
of  the  treaty  of  August  9,  1842,  between  the  United  States 
and  Great  Britain,  (8  U.  S.  St.  at  Large,  576.)  The  relator 
was  arrested  and  brought  before  the  commissioner,  and,  as 
the  result  of  the  hearing,  the  commissioner  decided  that  the 
evidence  was  sufficient  to  sustain  the  charge,  and  he  commit- 
ted the  relator  to  the  custody  of  the  marshal  to  await  a  war- 
V  rant  of  surrender. 

In  the  course  of  the  hearing  before  the  commissioner,  cer- 
tain documentary  evidence  was  offered  by  the  prosecution, 
and  admitted  under  the  objection  of  the  relator.  There  is  a 
copy  of  an  information  and  complaint  sworn  to  by  Jowett, 
September  21, 1880,  at  Bradford,  before  a  justice  of  the  peace 
there,  charging  Fowler  with  having  feloniously  forged  and 
uttered  the  banker's  checks  for  £60  sterling,  with  intent  to  de- 
fraud. Such  copy  is  certified  by  Angus  Holden,  a  justice  of  the 
peace  at  Bradford,  to  be  a  true  copy  of  the  original  information. 
On  the  back  of  the  copy  is  a  certificate  by  Godfrey  Lushing- 
ton,  assistant  under  secretary  of  state  for  the  home  depart- 
ment, certifying  that  the  signature  of  Holden  is  the  signature 
of  a  magistrate  in  England,  having  authority  to  take  the 
information,  and  that  the  information  "  so  verified  by  a  mag- 
istrate, when  the  same  was  taken  and  authenticated  by  a 
minister  of  state,  and  sealed  with  his  official  seal,  would  be 
received  as  evidence  of  the  criminality  of  a  fugitive  criminal 
from  the  United  States  charged  before  a  tribunal  in  Great 
Britain  with  an  extradition  crime  under  the  extradition  treaty 
as  existing  between  that  country  and  the  United  States.  * 
v.4,no.4— 20 
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Under  said  certificate  is  a  certificate  by  T.  V.  Lister,  assist- 
ant under  secretary  of  state,  sealed  with  the  seal  of  the  foreign 
office,  certifying  that  Lushington's  said  signature  is  the  hand- 
writing of  Godfrey  Lushington,  assistant  under  secretary  of 
state  for  the  home  department.  Under  said  two  certificates 
is  a  certificate  by  J.  B.  Lowell,  envoy  extraordinary  and  min- 
ister plenipotentiary  of  the  United  States  of  America,  made  at 
the  legation  of  the  United  States,  London,  under  the  seal  of 
the  legation  of  the  United  States  of  America  to  Great  Britain, 
certifying  that  Lister's  said  signature  is  the  handwriting  of 
G.  Y.  Lister,  "one  of  the  assistant  under  secretaries  of  state 
for  foreign  affairs,  and  that  the  annexed  documents  are  authen- 
ticated in  the  manner  required  by  the  statutes  of  the  United 
States.'* 

There  is  also  a  copy  of  a  warrant,  issued  at  Bradford,  Sep- 
tember 21, 1880,  by  a  justice  of  the  peace  there,  reciting  said 
information,  and  commanding  the  constables  of  Bradford  to 
arrest  Fowler,  and  bring  him  before  a  justice  of  the  peace  to^ 
answer  said  information.  This  copy  is  certified  by  Angus 
Holden,  a  justice  of  the  peace  at  Bradford,  to  be  a  true  copy 
of  the  Qriginal  warrant. 

On  the  back  of  the  copy  is  a  certificate  by  said  Lushington  of 
the  same  tenor,  mutatis  mutandis,  as  his  certificate  on  the  back 
of  the  copy  of  the  information.  Under  said  certificate  is  a  cer- 
tificate of  Julian  Paunoefote,  assistant  under  secretary  of  state 
of  foreign  affairs,  sealed  with  the  seal  of  the  foreign  office,  of 
the  same  tenor  as  the  said  certificate  of  said  Lister.  Under 
said  two  certificates  is  a  certificate  by  Mr.  Lowell,  made  at 
the  legation  of  the  United  States,  London,  under  the  seal  of  the 
legation  of  the  United  States  to  Great  Britain,  certifying 
that  Pauncefote's  said  signature  was  the  handwriting  of  Sir 
Julian  Pauncefote,  *'one  of  the  assistant  under  secretaries  of 
state  for  foreign  affairs,  and  that  the  annexed  documents  are 
authenticated  in  the  manner  required  by  the  statutes  of  the 
United  States."  There  are,  also,  an  original  deposition  of 
William  Jowett,  and  an  original  deposition  of  Edwin  I.  Hust- 
ler, signed  by  them  respectively,  and  sworn  to  at  Bradford, 
September  30^  1880,  before  W.  Pollard,  a  justice  of  the  peace 
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there,  in  reference  to  said  forgenes.  These  depositions  bear 
certificates  of  the  same  character,  from  the  home  department, 
and  the  foreign  ojffioe,  and  the  United  States  legation,  as  those 
certifying  the  copies  of  the  information  and  the  warrant. 

The  second  section  of  the  act  of  Augast  12,  1848,  (9  XT.  8. 
St.  at  Large,  303,)  provided  as  follows:  "In  every  case  of 
complaint  as  aforesaid,  and  of  a  hearing  npon  the  return  of 
the  warrant  of  arrest,  copies  of  the  depositions  upon  which 
an  original  warrant  in  any  such  foreign  country  may  have 
been  granted,  certified  under  the  hand  of  the  person  or  per- 
sons issuing  such  warrant,  and  attested  upon  the  oath  of  the 
party  producing  them  to  be  true  copies  of  the  original  depo- 
sitions, may  be  received  in  evidence  of  the  criminality  of  the 
person  so  apprehended."  This  was  a  narrow  provision.  It 
allowed  in  evidence  here,  not  any  original  depositions  on 
which  a  warrant  abroad  issued,  not  any  original  depositions 
used  abroad  on  the  hearing  of  the  charge  after  an  arrest 
under  the  warrant,  not  any  copies  of  the  latter  depositions, 
not  such  original  warrant,  not  a  copy  of  it,  not  any  other 
original  paper,  or  a  copy  thereof,  but  only  copies  of  the  de- 
positions abroad  on  which  the  warrant  abroad  issued,  and 
then  it  required  such  copies  to  be  certified  in  a  particular 
way,  and  to  be  attested  by  a  particular  oath. 

Then  followed  the  act  of  June  22,  1860,  (12  U.  8.  8t.  at 
Large,  84,)  which  provided  as  follows :  "In  all  cases  where 
any  depositions,  warrants,  or  other  papers,  or  copies  thereof, 
shall  be  offered  in  evidence  upon  the  hearing  of  an  extradi- 
tion case,"  under  the  second  section  of  the  act  of  1848,  "such 
depositions,  warrants,  and  other  papers,  or  copies  thereof, 
shall  be  admitted  and  received  for  the  purposes  mentioned  in 
the  said  section,  if  they  shall  be  properly  and  legally  authenti- 
cated, so  as  to  entitle  them  to  be  received  for  similar  pur- 
poses by  the  tribunals  of  the  foreign  country  from  which  the 
accused  party  shall  have  escax>ed,  and  the  certificate  of  the 
principal  diplomatic  or  consular  officer  of  the  United  States, 
resident  in  such  foreign  country,  shall  be  proof  that  any 
paper  or  other  document  so  offered  is  authenticated  in  the 
mannidr  required  by  this  act. '^ 
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It  was  held  by  this  court,  in  In  re  Heinrich,  5  Blatchf. 
414,  that  the  act  of  1860  enlarged  the  class  of  documentary 
evidence  which  might  be  adduced  in  support  of  the  charge  of 
criminality^  by  providing  for  the  admission  of  any  depositions, 
warrants,  or  other  papers,  or  copies  of  the  same,  authenticated 
as  specified  in  the  act  of  1860. 

Then  came  the  Bevised  Statutes,  §  5271  which,  as  it  stood 
until  1876,  provided  as  foUows:  ''In  every  case  of  complaint 
and  of  a  hearing,  upon  the  return  of  the  warrant  of  arrest, 
copies  of  the  depositions  upon  which  an  original  warrant 
in  any  foreign  country  may  have  been  granted,  certified 
under  the  hand  of  the  person  issuing  such  warrant,  and  at- 
tested upon  the  oath  of  the  party  producing  them  to  be  true 
copies  of  the  original  depositions,  may  be  received  in  evidence 
of  the  criminality  of  the  person  so  apprehended,  if  they  are 
authenticated  in  such  manner  as  would  entitle  them  to  be 
reviewed  for  similar  purposes  by  the  tribunals  of  the  foreign 
country  from  which  the  accused  party  escaped.  The  certifi- 
cate of  the  principal  diplomatic  or  consular  officer  of  the 
United  States,  resident  in  such  foreign  country,  shall  be 
proof  that  any  paper  or  other  document  so  offered  is  authen- 
ticated in  the  manner  required  by  this  section." 

In  In  re  Stupp,  12  Blatchf.  501,  before  this  court  in  1875, 
it  was  held  that  section  5271  was  in  force  in  lieu  of  the  act 
of  1848,  in  regard  to  copies  of  the  depositions  on  which  an 
original  warrant  of  arrest  was  granted  abroad,  bdt  that  the 
act  of  1860  was  still  in  force,  after  the  enactment  of  the  Be- 
vised Statutes,  in  regard  to  the  admission  in  evidence  of  all 
depositions,  warrants,  and  other  papers,  or  copies  thereof,  ex- 
cept the  copies  mentioned  in  section  5271.  In  consequence 
of  as  uggestion  made  in  the  case  of  Stupp  that  section  5271 
had  changed  the  law  in  regard  to  copies  of  the  depositions 
on  which  an  original  warrant  was  issued  abroad,  instead  of 
re-enacting  it,  and  that  the  act  of  1860  hfA  not  been  re- 
enacted  in  the  Bevised  Statutes,  the  act  of  June  19,  1876, 
(19  U.  S.  St.  at  Large,  597,)  was  passsd.  That  act  amends 
section  5271  so  as  to  read  as  follows : 

''In  every  case  of  complaint  and  of  a  hearing,  upon  the  re- 
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tarn  of  a  warrant  of  arrest,  any  depositions,  warrants,  or 
other  papers  offered  in  eyidence  shall  be  admitted  and  re- 
ceived for  the  pnrpose  of  snch  hearing,  if  they  shall  be  prop- 
erly and  legally  anthenticated,  so  as  to  entitle  them  to  be 
receiyed  as  evidence  of  the  criminality  of  the  person  so  appre- 
hended by  the  tribunals  of  the  foreign  country  from  which 
the  accused  party  shall  have  escaped;  and  copies  of  any  such 
depositions,  warrants,  or  other  papers  shall,  if  authenticated 
according  to  the  law  of  such  foreign  country,  be  in  like  man- 
ner  received  as  evidence ;  and  the  certificate  of  the  principal 
diplomatic  or  consular  officers  of  the  United  States  resident 
in  such  foreign  country  shall  be  proof  that  any  such  deposi- 
tion, warrant,  or  other  paper,  or  copy  thereof,  is  authenti- 
cated in  the  manner  required  by  this  section." 

The  provisions  of  section  5271,  as  thus  amended,  do  not 
appear  to  have  been  construed  in  any  adjudged  case.  The 
section  provides  for  two  classes  of  documentary  evidence — 
First,  "depositions,  warrants,  or  other  papers,"  which  means 
original  depositions,  original  warrants,  and  original  other 
papers — the  depositions,  warrants,  and  papers  themselves, 
and  not  copies  of  them;  second,  copies  of  *'any  such  deposi- 
tions, warrants,  or  other  papers."  The  first  class,  the  orig- 
inals, must  be  documents  which  would  be  entitled  to  be 
received  in  the  tribunals  of  the  foreign  country  as  evidence 
of  the  criminality  of  the  person,  in  respect  to  the  offence 
charged  against  him  as  committed  there,  if  the  inquiry  as  to 
his  criminality  in  respect  of  such  offence  were  being  had  in 
such  foreign  tribunals,  and  such  originals  must  be  authenti- 
cated in  such  a  proper  and  legal  manner  as  would  entitle 
them  to  be  received  as  such  evidence  in  such  foreign  tri- 
bunals. The  second  class,  the  copies,  must  be  copies  of  orig- 
inal documents,  which  originals  would  be  entitled  to  be 
received  in  the  tribunals  of  the  foreign  country  as  evidence  of 
the  criminality  of  the  person  in  respect  to  th,e  offence  charged 
against  him,  as  committed  there,  if  the  inquiry  as  to  his 
criminality  in  respect  of  said  offence  were  being  had  in  such 
foreign  tribunals,  and  such  copies  must  be  **  authenticated 
according  to  the  law  of  such  foreign  country;"  that  is,  authen- 
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ticated  as  true  copies  of  such  originals,  the  authentication 
being  made  according  to  the  law  of  the  foreign  country. 

When  originals  are  offered  they  must  be  satisfactorily  iden- 
tified, and  it  must  appear  that  they  would  be  entitled  to  be 
received  in  the  tribunals  of  the  foreign  country  as  evidence  of 
such  criminality,  if  the  inquiry  as  to  such  criminality  were 
being  had  in  such  foreign  tribunals.  When  copies  are  offered 
it  must  appear  that  the  originals  of  them  would  be  entitled 
to  be  received  in  the  tribunals  of  the  foreign  country  as  evi- 
dence .of  such  criminality,  if  the  inquiry  as  to  such  criminal- 
ity were  being  had  in  such  foreign  tribunals,  and  it  must 
appear  that  the  copies  are  true  copies  of  such  originals,  and 
the  authentication  that  the  copies  are  true  copies  must  be 
made  according  to  the  law  of  the  foreign  country.  There 
would  seem  to  be  a  distinction  industriously  made,  in  the 
section,  between  originals  and  copies.  If  copies  had  been 
intended  to  be  placed  in  the  same  category  with  originals, 
the  words  '*or  copies  of  any  such  depositions,  warrants,  or 
other  papers"  would  naturally  have  been  inserted  after  the 
words  "or  other  papers,"  where  the  latter  words  first  occiu; 
and  the  portion  of  the  section  after  the  word  '^escaped,"  to 
and  including  the  word  "evidence,"  would  have  been  omitted. 
The  inference  is  that  a  different  meaning  may  be  looked  for 
in  the  expression  "properly  and  legally  authenticated,  so  as  to 
entitle  them  to  be  received  as  evidence  of  the  criminality  of 
the  person  so  apprehended,  by  the  tribunals  of  the  foreign 
country  from  which  the  accused  party  shall  have  escaped," 
from  that  which  is  to  be  looked  for  in  the  expression  "authen- 
ticated according  to  the  law  of  such  foreign  country." 

In  Webster's  Dictionary  "authenticate"  is  defined  thus : 
"To  render  authentic;  to  give  authority  to,  by  the  proof,  at- 
testation, or  formalities  required  by  law,  or  sufficient  to  enti. 
tie  to  credit."  In  Worcester's  Dictionary  "authenticate"  is 
defined  thus:  "To  prove  authentic."  In  Bouvier's  Law 
Dictionary  "authenticaton"  is  defined  thus:  "A  proper  or 
legal  attestation.  Acts  done  with  the  view  of  causing  an 
instrument  to  be  known  and  identified."  In  Surrill's  Law 
Dictionary  "authentication"  is  defined  thus:    "The  act  or 
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jnode  of  giving  legal  authority  to  a  statute,  record,  or  other 
written  instrument,  or  a  certified  copy  thereof,  so  as  to  ren- 
der it  legally  admissible  in  evidence. "  There  does  not  appear 
to  be  any  necessary  or  inherent  meaning  in  the  word  ''authen- 
ticated/' as  used  in  the  section  which  requires  the  authentica- 
tion to  be  in  writing.  The  connection  in  which  the  word 
"authenticated"  is  used,  in  this  or  any  other  statute,  may 
require  the  authentication  to  be  in  writing,  and  it  may,  in  one 
place,  mean  only  a  written  authentication,  while  in  another 
place  it  may  admit  of  an  authentication  not  in  writing. 

The  words  "properly  and  legally  authenticated,  so  as  to 
entitle  them  to  be  received  as  evidence,"  etc.,  are  properly  to 
be  construed  as  if  the  expression  were  "so  properly  and  legally 
authenticated  as  to  entitle  them/'  etc. ;  that  is,  "so  properly 
and  legally  authenticated  that  they  would  be  entitled  to  be," 
etc.  This  authentication,  in  regard  to  original  papers,  may 
be  made  by  oral  proof  given  here.  A  witness  may  swear  here 
to  the  verity  and  identity  of  the  original ;  and,  also,  from  his 
knowledge  and  experience,  that  they  would  be  received  in  the 
tribunals  of  the  foreign  country  as  evidence  of  the  criminality 
of  the  person  in  respect  to  the  offence  charged  against  him 
as  committed  there,  if  the  inquiry  as  to  suph  criminality  were 
being  had  in  such  foreign  tribunals.  This  will  .be  sufficient, 
under  the  statute,  when  originals  are  offered.  When  copies 
are  offered  they  must  be  authenticated  according  to  the  law  of 
the  foreign  country.  The  provision  that  "the  certificate  of  the 
principal  diplomatic  or  consular  officer  of  the  United  States, 
resident  in  such  foreign  country,  shall  be  proof  that  any  such 
deposition,  warrant,  or  other  paper,  or  copy  thereof,  is  authen- 
ticated in  the  manner  required  by  this  section,"  provides  for 
a  mode  of  proof  in  regard  to  bot^  originals  and  copies,  and  in 
regard  to  both  of  the  authentications  mentioned  in  the  sec- 
tion. Such  certificate,  if  in  proper  form,  is  absolute  proof, 
whatever  may  be  the  tenor  of  the  certificates  of  foreign  offi- 
cials to  the  same  documents. 

Practically,  there  may,  ordinarily,  be  no  adequate  attaina- 
ble means,  other  than  such  certificate,  of  proving  that  the 
authentication  of  the  copies  is  according  to  the  law  of  the  for- 
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^igu  vM>uutr7.  Bat  there  is  nothing  in  the  statute  which  nee- 
^MLiMMrUy  exdudes  oral  proof  authenticating  the  copies,  or  oral 
y)r\x>t  M  to  what  the  law  of  the  foreign  country  is  as  to  such 
«^uthentioation,  or  oral  proof  that  such  oral  authentication  is 
aooording  to  the  law  of  the  foreign  country.  There  is  nothing 
in  the  statute  which  makes  such  certificate  of  the  United 
States  diplomatic  or  consular  officers  the  only  competent 
proof  that  either  the  originals  or  the  copies  are  authenticated 
in  the  manner  required  by  the  statute.  Whether  the  origi- 
nals are  offered,  or  copies  are  offered,  it  must  appear  that  the 
originals  would  be  received  in  the  tribunals  of  the  foreign 
country  as  evidence  of  the  criminality  of  the  person,  in  re- 
spect of  the  offence  charged  against  him  as  committed  there, 
if  the  inquiry  as  to  such  criminality  were  being  had  in  such 
foreign  tribunals.  Not  only  is  the  provision  as  to  that  effect 
specific  as  to  the  originals,*  but  the  provision  in  regard  to 
copies  is,  twice,  that  they  are  to  be  copies  of  '*suoh"  originals; 
that  is,  copies  of  originals  which  would  be  received  in  the  tri- 
bunals of  the  foreign  country  as  such  evidence. 

The  certificate  of  Mr.  Lowell  in  this  case  cannot  be 
held  to  be  in  compliance  with  the  statute.  It  certifies  that 
the  documents  '*are  authenticated  in  the  manner  required  by 
the  statute  of  the  United  States."  It  ought  to  certify,  in 
respect  to  the  original  depositions  offered,  that  they  are 
properly  and  legally  authenticated;  so  as  to  entitle  them  to 
be  received  as  evidence  of  the  criminality  of  the  person  ap- 
prehended by  the  tribunals  of  Great  Britain;  and  it  ought 
to  certify,  in  respect  to  the  copies  offered,  that  the  originals 
of  which  they  are  copies  would  be  received  as  such  evidence, 
and  that  such  copies  are  authenticated  according  to  the  law 
of  Great  Britain.  Not  only  is  the  certificate  of  Mr.  Lowell 
thus  defective,  but  it  clearly  appears,  from  the  authentica- 
tions to  which  his  certificates  are  appended,  that  the  docu- 
ments are  not  authenticated  in  the  manner  required  by  the 
statute  of  the  United  States.  In  each  of  the  three  certificates 
of  Mr.  Lushington  he  certifies  that  the  document  "would  be 
received  as  evidence  of  the  criminality  of  a  fugitive  criminal 
from  the  United  States  charged  before  a  tribunal  in  Great 
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Britain  with  an  extradition  orime  nnder  the  extradition  treaty 
as  existing  between  that  country  and  the  United  States."* 

The  dooument  must  appear  to  be  one  which  would  be 
received  as  evidence  of  the  criminality  of  Fowler,  in  re- 
spect to  this  offence,  by  the  tribunals  of  Great  Britain,  if  the 
inquiry  were  going  on  there  in  respect  to  the  offence  as  oom- 
'  mitted  there,  and  not  a  document  which  would  be  received  by 
the  tribunals  of  Great  Britain  as  evidence  of  the  criminality 
of  a  fugitive  criminal  from  the  United  States  charged  before 
one  of  such  tribunals  with  an  extradition  crime  committed  in 
the  United  States. 

The  original  depositions  of  Jowett  and  Hustler  purport  to 
have  been  severally  taken  and  sworn  to  at  Bradford  before 
W.  Pollard,  a  justice  of  the  peace.  Under  the  foregoing 
views,  the  certificates  to  such  depositions  ought  to  be  in,  or 
amount  in  substance  to,  the  following  forms : 

"I  hereby  certify  that  the  signature  of  W.  Pollard  to  the  fore- 
going deposition  is,  to  the  best  of  my  knowledge  and  belief,  his 
signature,  and  the  signature  of  a  magistrate  in  England  having 
authority  to  take  the  same,  and  that  said  deposition  certified 
as  within,  by  said  Pollard,  to  the  taking  thereof  before  him, 
and  authenticated  by  a  minister  of  state,  and  sealed  with  his 
official  seal,  would  be  received  in  the  tribunals  of  Great  Brit- 
ain as  evidence  of  the  criminality  of  George  Fowler,  alias  B. 
Gray,  named  in  said  deposition,  in  respect  of  the  offence 
charged  against  him  as  committed  in  Great  Britain,  namely, 
that  he  feloniously  did  forge,  utter,  and  put  off  certain  orders, 
purporting  to  be  orders  by  William  Jowett,  for  the  payment 
of  money,  to-wit,  bankers'  checks,  for  the  payment  of  the  sum 
of  £60,  with  intent  thereby  then  and  there  to  defraud,  if  the 
inquiry  as  to  such  criminality  were  being  had  in  the  tribunals 
of  Great  Britain. 

•GODFKBT   LUSHINOTON, 

^Assistant  under  Secretary  of  State  for  the  Home 
[Seal .]  Department. 

""WhitehaU,  2d  October,  1880.'' 
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"I  certify  that  I  believe  the  aboye  signature,  *  Godfrey 

Lushington/  to  be  the  handwriting  of  Godfrey  Lushington, 

Esq.,  p.  C.  L.,   assistant   under  secretary  of  state  for  the 

home  department. 

"Julian  Pauncbpote, 

[Seal.]    "Assistant  Secretary  of  State  for  Foreign  Affairs. 

"^ Foreign  Office,  7th  October,  1880.** 

"I  certify  that  I  believe  the  above  signature,  'Julian  Paunce- 
fote,'  to  be  the  handwriting  of  Sir  Julian  Pauncefote,  one  of 
the  assistant  under  secretaries  of  state  for  foreign  affairs; 
and  that  the  foregoing  documents  are  properly  and  legally 
authenticated,  so  as  to  entitle  them  to  be  received  in  the  tri- 
bunals of  Great  Britain  as  evidence  of  the  criminality  of 
George  Fowler,  alias  B.  Gray,  named  therein,  in  respect  of 
the  offence  named  therein,  charged  against  him  as  committed 
in  Great  Britain,  if  the  inquiry  as  to  such  criminality  were 
being  had  in  the  tribunals  of  Great  Britain.  In  witness 
whereof,  I  have  subscribed  my  name  and  caused  the  seal  of 
this  legation  to  be  affixed,  this  eighth  day  of  October,  1880. 

"J.  E.  Lowell, 
"Envoy  Extraordinary  and  Minister  Plenipotentiary 
[Seal.]  of  the  United  States  of  America. 

*' Legation  of  the  United  States,  London,  October  8, 1880.** 

In  regard  to  the  copy  of  the  information,  in  addition  to  the 
certificate  of  Angus  Holden,  justice  of  the  peace,  that  it  is  a 
true  copy  of  the  original  information,  the  certificates  to  such 
copy  ought  to  be  in,  or  amount  in  substance  to,  the  following 
forms :  "I  hereby  certify  that  the  signature  of  Angus  Holden 
to  the  foregoing  copy  information  is,  to  the  best  of  my  knowl- 
edge and  belief,  his  signature,  and  the  signature  of  a  magis- 
trate in  England  having  authority  to  take  such  information, 
and  that  the  original  of  said  information  would  be  received 
in  the  tribunals  of  Great  Britain  as  evidence  of  the  criminal- 
ity of  George  Fowler,  alias  B.  Gray,  named  therein,  in  respect 
of  the  offence  charged  against  him  as  committed  in  Great 
Britain,  namely,  that  he  feloniously  did  forge,  utter,  and  put 
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oflF  certain  orders,  purporting  to  be  orders  by  William  Jowett, 
for  the  payment  of  money,  to-wit,  bankers*  checks  for  the 
payment  of  the  sum  of  £60,  with  intent  thereby  then  and 
there  to  defraud,  if  the  inquiry  as  to  such  criminality  were 
^being  had  in  the  tribunals  of  Great  Britain,  and  that  said 
copy  information  is  authenticated  according  to  the  laws  of 
Great  Britain.  "Godfebt  Lushington, 

''Assistant  Under  Secretary  of  State  for  the  Home 
[Seal.]       Department. 
Whitehall,  2d  October,  1880.** 

"I  certify  that  I  believe  the  above  signature,  *  Godfrey 
Lushington,'  to  be  the  handwriting  of  Godfrey  Lushington, 
Esq.,  assistant  under  secretary  of  state  for  the  home  depart- 
ment. T.  V.  LiSTBE, 

[Seal.]  "Assistant  Under  Secretary  of  State. 

** Foreign  Office,  3d  October,  1880.** 

"I  certify  that  I  believe  the  above  signature,  *  T.  V.  Lister,' 
to  be  the  handwriting  of  T.  Y.  Lister,  Esq.,  one  of  the  assist- 
ant under  secretaries  of  state  for  foreign  affairs,  and  that  the 
original  of  the  foregoing  copy  information  would  be  received 
in  the  tribunals  of  Great  Britain  as  evidence  of  the  crimi- 
nality of  George  Fowler,  alias  R.  Gray,  named  therein,  in  re- 
spect of  the  offence  charged  against  him,  as  committed  in 
Great  Britain,  namely,  that  he  feloniously  did  forge,  utter, 
and  put  off  certain  orders,  purporting  to  be  orders  by  William 
Jowett,  for  the  pajrment  of  money,  to-wit,  bankers'  checks 
for  the  payment  of  the  sum  of  £60,  with  intent  thereby  then 
and  there  to  defraud,  if  the  inquiry  as  to  such  criminality 
were  being  had  in  the  tribunals  of  Great  Britain,  and  that  the 
foregoing  documents  are  authenticated  according  to  the  law 
of  Great  Britain.  Li  witness  whereof,  I  have  subscribed  my 
name,  and  caused  the  seal  of  this  legation  to  be  affixed  thereto, 
this  seventh  day  of  October,  1880. 

**!.  B.  LOWBLL, 

"Envoy  Extraordinary  and  Minister  Plenipotentiary 
[Seal.]  of  the  United  States  of  America. 

*" Legation  of  the  United  States,  London,  October  7, 1880.** 
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The  certificate  to  the  copy  warrant  should  be  in  like  form, 
mtUatis  miUandis. 

It  follows,  from  the  foregoing  considerations,  that  neither 
the  depositions  nor  the  copies  of  the  information  or  of  the 
warrant  were  admissible  in  evidence  by  virtue  of  the  certifi-* 
cates  accompanying  them.  In  regard  to  the  copy  informa- 
tion, Mr.  Dobson,  a  detective  officer  attached  to  the  Bradford 
police,  who  came  to  the  United  States  to  take  Fowler  back  to 
England,  testifies  that  such  copy  is  a  copy  of  the  original 
information;  that  he  saw  the  original  and  was  present  when  it 
was  made,  and  saw  Jowett  sign  it  in  the  presence  of  Holden ; 
that  Holden  is  a  justice  of  the  peace  at  Bradford,  and  acting 
as  such;  and  that  the  signature  to  the  copy  is  the  signature 
of  Holden.  Mr.  Dobson  also  testifies  that  the  copy  warrant 
is  a  copy  of  the  original  warrant;  that  he  was  present  when 
the  original  was  signed,  and  that  it  was  issued  by  a  justice  of 
the  peace  at  Bradford,  and  that  he  has  the  original  in  his 
possession.  But  there  is  no  evidence  that  the  authentication 
of  the  copies  is  according  to  the  law  of  Great  Britain.  The 
relator  objected  before  the  commissioner  to  the  admission  in 
evidence  of  the  copies,  but  they  were  admitted  on  the  evi- 
dence of  Mr.  Dobson.     They  were  not  competent  evidence. 

A  different  case  exists  as  to  the  depositions  of  Jowett  and 
Hustler.  The  originals  were  offered.  Mr.  Dobson  testifies 
that  W.  Pollard,  before  whom  they  were  sworn  and  taken,  is 
a  justice  of  the  peace  for  Bradford;  that  he,  Dobson,  was 
present  when  the  depositions  were  taken ;  that  they  are  the 
originals;  that  they  were  sworn  to  by  Jowett  and  Hustler 
severally;  that  two  checks  were  produced  to  Jowett  at  the 
time,  to  which  he  referred  in  his  deposition,  as  originals,  (the 
witness  producing  copies  of  them,  compared  by  himself,  which 
are  part  of  the  case ;)  and  that  the  indorsements  were  on  the 
checks  when  they  were  presented  to  Jowett  in  court.  Mr. 
Dobson  also  testifies  that  he  has  been  attached  for  12  years 
to  the  police  force  of  Bradford;  that  he  is  familiar  with  the 
ordinary  course  of  criminal  procedure  in  England  for  the 
apprehension  of  offenders ;  that  the  said  depositions  would  be 
used  and  received  in  evidence  before  the  magistrates  at  Brad- 


Digitized  by  VjOOQIC 


IN  SB  voyrhBOu  817 

ford,  the  same  as  they  are  sought  to  be  introdaoed  here,  after 
the  arrest;  that  the  magistrate  in  England  takes  a  written 
deposition  of  the  complainant  and  witnesses  in  the  presence 
of  the  accused,  without  counsel  for  the  accused,  the  accused 
being  allowed  to  question  the  witnesses  if  'he  feels  disposed, 
if  he  has  no  counsel;  that  such  depositions  are  taken  in 
writing,  and  admitted  and  made  part  of  the  procedure;  that 
he,  Dobson,  has  often  conducted  criminal  prosecutions  him- 
self, acting  in  place  of  the  chief  constable,  who  is  the  chief 
prosecutor ;  that  he  considers  himself  perfectly  familiar  with 
the  course  of  criminal  procedure  in  England;  and  that  these 
proceedings  are  according  to  the  practice  there,  and  these 
depositions  would  be  received  in  England.  On  this  evidence 
the  original  depositions  were  properly  admissible  in  evi- 
dence. 

Upon  the  contents  of  said  depositions,  and  on  the  oral  tes- 
timony given  here  before  the  commissioner,  there  was  legal 
and  competent  evidence  of  facts  before  him  for  him  to  con- 
sider in  making  up  his  decision  as  to  the  criminality  of  the 
accused.  On  all  the  points  bearing  on  the  criminality  of  the 
relator,  testimony  legally  admissible  contains  materials  for 
a  decision  by  the  commissioner  on  the  question  of  fact  as  to 
whether  there  was  before  him  such  evidence  of  criminality  as 
the  treaty  requires.  The  commissioner  having  decided  such 
question  of  fact,  his  decision  cannot  be  reviewed  by  this  court 
on  habeas  corpus.  In  re  Stupp,  12  Blatchf.  C.  C.  E.  501;  In 
re  Vandervelpen,  14. Blatchf.  C.  G.  R.  187;  In  re  Wiegand, 
Id.  870;  In  re  Wahl,  15  Blatchf.  0.  0.  E.  884.  The  writs 
must  be  discharged  and  the  relator  be  remanded  to  the  cus- 
tody of  the  marsbaL 
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LiNDEB,  Assignee,  eto.»  v.  Lewis  and  others. 

{Dit6nct  Ckniri,  8.  D.  New  York.    Angiut  15, 1879. 

L  Equttt  PRAcncBr- Final  HEARmo— Interlocutory  Orders— Re- 
vision.—At  the  final  hearing  of  a  cause  all  the  previous  interlocutory 
orders  in  relation  to  the  merits  are  open  for  revision  and  under  the 
control  of  the  court.  < 

Tcumiquet  v.  Perkins,  16  How.  82. 

2.  Assignee  in  Bankruftoy— Butt  to  Bet  Aside  Assiqnmbnt— Exe- 
cirrioN  Creditors.— If  an  assignee  in  bankruptcy  intends  to  bring 
suit  against  intervening  execution  creditors  who  have  received  part 
of  the  proceeds  of  an  assigned  estate,  he  must  make  them  parties 
defendant  to  the  suit  brought  against  the  assignee  to  set  aside  the 
assignment. 

8.  Same— Execution  Creditors  —  Action  at  Law. — ^In  such  case  the 
assignee  in  bankruptcy  is  not  compelled  to  bring  a  separate  action  at 
law  to  recover  such  proceeds  of  the  assigned  estate. 

4.  Same— Validitt  of  Absionment. — In  such  suit  the  question  of  the 

validity  of  the  assignment  can  be  raised  and  determined. 

5.  Same — Execution  Crbditorb— Demand. — Demand  and  refusal  need 

not  be  averred  or  proved,  in  order  to  recover  in  such  suit. 

6.  Assignment —VALiDrrT  —  Filing  Schedules  and  Bond— Lawb  of 

New  Yore.— The  filing  of  schedules  and  bond  are  not  essential  to 
the  validity  of  such  assignment  under  the  laws  of  New  York. 

7.  Suit  to  Set  Aside  Assignment— Execution  CREDrraRs— Interest. 

In  such  suit  interest  should  not  be  allowed  against  the  execution 
creditors  from  the  time  of  the  levy,  but  only  from  the  time  suit  was 
commenced  against  theuL 

O.  H.  Yeaman^  for  complainant. 

M.  H.  Regensberger  and  R.  D.  Benedict^  for  defendants. 

Ghoate^  D.  J.  Upon  the  hearing  of  exceptions  to  the 
master's  report  and  motion  for  a  final  decree  the  respondents, 
the  sheriff,  and  the  judgment  creditors  4ipon  whose  execu- 
tions the  property  included  in  the  voluntary  assignment  from 
the  bankrupt  to  the  respondent  Lewis  was  seized,  object  to 
the  entering  of  any  decree  against  them,  and  claim  that  in 
the  former  decision  of  the  court,  in  accordance  with  which  an 
interlocutory  decree  was  entered  against  them  for  an  account 
of  that  part  of  the  assigned  property  which  came  into  their 
handsy  there  was  error;  that  no  case  for  equitable  relief  is 
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made  against  ibem.  It  is  suggested  on  the  part  of  the  com-: 
plainant  that  the  proper  way  to  raise  this  question  is  upon 
an  application  for  a  rehearing.  The  respondents  have  the 
right,  on  the  application  for  a  final  decree^  to  raise  the 
question.  At  the  final  hearing  of  the  cause  all  the  previous 
interlocutory  orders  in  relation  to  the  merits  are  open  for 
revision  and  under  the  control  of  the  court. 

If,  therefore,  there  has  been,  as  is  suggested,  an  obvious 
error  of  law  in  the  former  decision,  this  is  a  proper  stage  of 
the  case  for  its  correction,  (Toumiqmt  v.  Perkins,  16  How.  82 ;) 
and  as  the  points  now  urged  in  favor  of  these  respondents 
were  not  presented  to  the  court  upon  the  former  hearing,  I ' 
have  carefully  considered  them,  treating  them  as  undeter- 
mined in  the  decision  herein  before  rendered.  The  facts  have 
been  already  stated.  The  sheriff  levied  on  the  property 
included  in  the  voluntary  assignment,  and  the  goods  were 
sold,  and  the  proceeds  paid  over  to  the  judgment  creditors  in 
satisfaction  of  their  executions  after  the  execution  and  deliv- 
ery of  the  voluntary  assignment,  and  before  the  filing  of  the 
original  petition  in  bankruptcy.  The  suit  is  brought  against 
the  voluntary  assignee,  the  sheriff,  and  the  judgment  cred- 
itors— First,  to  avoid  the  assignment  as  in  contravention  of 
the  bankrupt  law ;  and,  secondly,  to  recover  of  the  respond- 
ents the  property,  or  the  proceeds  of  such  parts  of  it  as  they 
have  disposed  of.  It  has  been  determined  in  the  case  that 
the  assignment  was  void,  as  against  the  assignee  in  bank- 
ruptcy, on  the  ground  alleged  in  the  bill,  that  it  was  made 
in  contemplation  of  insolvency,  with  intent  to  defeat  the  oper- 
ation of  the  bankrupt  law,  and  it  has  been  set  aside.  And  it 
has  been  held  that  under  the  authority  of  the  case  of  In  re 
Biesenthal,  15  N.  B.  B.  228,  the  title  of  the  assignee  in  bahk- 
ruptcy  related  back  to  the  time  of  the  execution  of  the  volun- 
tary assignment,  and  the  execution  creditors  took  nothing  by 
their  levy. 

It  is  now  suggested  that,  upon  this  theory  of  the  case,  the 
only  remedy  of  the  assignee  in  bankruptcy  is  by  an  action  at 
law  in  the  nature  of  an  action  of  trespass  for  interfering 
with  his  property,  or  of  an  action  of  trover  for  its  conversion; 
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that  such  remedy  is  full,  adequate,  and  complete,  and  that, 
therefore,  the  assignee  in  bankruptcy  has  no  remedy  in  equity 
as  against  these  respondents;  that  there  was  no  ground  for 
making  them  parties  to  a  bill  for  setting  aside  the  assign- 
ment ;  that  they  do  not  claim  under  the  state  assignee,  but 
in  hostility  to  him.  It  is  further  objected  that  no  decree 
should  be  made  against  them,  because  they  claim  that  the 
assignment  wias  void  under  the  laws  of  New  York,  and,  there- 
fore, whether  it  was  voidable  under  the  bankrupt  law  or  not, 
there  was  left  in  the  bankrupt  a  title  which,  under  the  laws  of 
New  York,  could  be  reached  by  the  levy  of  execution.  And  the 
particular  grounds  on  which  it  is  claimed  that  it  was  thus  void 
are  that  at  the  time  of  the  levy  of  the  executions  no  schedules 
had  been  filed,  and  no  bond  given  by  the  assignee ;  that  this 
last  question  of  the  validity  of  the  assignment  under  the  laws 
of  New  York  is  one  which  cannot  be  tried  in  this  suit,  but 
must  be  tried  in  a  suit  between  the  state  assignee  and  the 
sheriff,  which  suit  had  been  commenced  before  this  suit  was 
commenced. 

It  is  further  insisted  that  this  case  is  distinguishable  from 
the  6ase  of  In  re  Biesenthal  in  this  respect :  that  in  that  case 
the  property  in  question  on  which  a  levy  had  been  made, 
part  of  the  assigned  property,  had  not  been  sold  by  the  sher- 
iff, but  was  afterwards  sold,  by  consent  of  the  parties  in  the 
suit,  to  set  aside  the  assignment,  and  the  proceeds  deposited 
in  the  registry  of  the  court  to  abide  the  decision  of  the  court 
in  that  suit  as  to  the  rights  of  the  parties;  so  that  there  was 
a  fund  in  court  in  respect  to  which  the  court  had  jurisdiction 
to  determine  all  rights,  or  that  the  execution  creditors  were 
parties  claiming  a  lien  and  interest  adverse  to  the  complain- 
anfr  in  respect  to  the  very  property  in  controversy  between 
the  assignee  in  bankruptcy  and  the  state  assignee  in  the  suit 
brought  to  set  aside  the  assignment*  Whereas,  in  the  pres- 
ent ease,  the  question  between  the  assignee  in  bankruptcy 
and  the  execution  creditors  relates,  not  to  any  specific  prop- 
erty, part  of  the  assigned  estate,  or  to  any  proceeds  of  it 
traced  and  identified  as  such,  but  his  claim  against  them  is 
merely  for  money  damages. 
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It  is  true  that  there,  is  this  distinction  in  the  facts  between 
this  case  and  the  case  of  In  re  Biesenthal:  that  here  no  part 
of  the  assigned  property  or  of  its  proceeds,  traced  and  identi- 
fied as  suohy  in  the  form  of  a  particular  sum  of  money,  is 
shown  to  be  in  the  possession  of  the  execution  creditors,  but 
the  property  has  been  sold  by  the  sheriff  upon  their  procure- 
ment, and  the  money  has,  before  the  institution  of  bank- 
ruptcy proceedings,  been  paid  to  them  and  applied  in  part  sat- 
isfaction of  their  judgments,  whereby  its  identity,  as  part  of 
the  assigned  estate,  has  been  wholly  lost.  It  is  true,  also, 
that,  in  levying  their  executions  on  this  property  as  the  prop- 
erty of  the  bankrupt,  they  have  not  claimed  under  but  in  hos- 
tility to  the  assignment.  But  it  does  not  follow  from  these 
differences  in  the  facts  that  the  case  of  In  re  Biesenthal  does 
not  apply,  nor  that  the  complainant  has  not  properly  made 
them  parties  defendant  to  this  suit,  or  that  he  has  any  rem- 
edy at  law  to  recover  from  them  the  proceeds  of  the  assigned 
property  received  by  them.  A  voluntary  assignment,  made 
within  the  time  before  bankruptcy  limited  by  the  bankrupt 
law,  and  in  violation  of  its  provisions,  is^not,  on  that  account, 
absolutely  void.  It  is  voidable  only  at  the  option  of  the  as- 
signee in  bankruptcy;  and  the  proper  and  only  way  in  whi6h 
he  can  exercise  that  option  is  by  a  suit  in  equity  to  set  it 
aside.  It  may  be  for  the  interest  of  creditors,  and  it  may  be 
his  duty,  not  to  exercise  that  option ;  but,  by  neglecting  to  bring 
a  suit  for  that  purpose,to  affirm  it  so  far  as  he  is  concerned. 
If,  therefore,  this  complainant  had  brought  no  suit  to  set 
aside  the  assignment,  the  defendant's  levies  of  execution  could 
not  be  impeached  by  him,  and  their  title  as  against  him  would 
be  perfect.  He  could  not,  therefore,  without  suit  to  set  aside 
the  assignment,  maintain  trespass  or  trover  against  them. 

The  answer  would  be  complete  that  the  assignment  was 
voidable  only,  not  void;  that  it  had  never  been  avoided;  that 
for  that  purpose  the  state  assignee  must  be  made  a  party 
defendant ;  that,  if  avoided,  it  must  be  avoided  in  whole  and 
not  in  part;  that  the  assignee  could  not,  as  to  that  particu- 
lar part  of  the  property  levied  on,  elect  to  avoid  the  assign- 
ment, leaving  it  in  full  force  as  to  all  the  rest  of  the  assigned 
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property.  Nor  would  these  respondents  in  such  a  suit  be 
estopped  to  deny  that  the  assignment  was  void  under  the 
bankrupt  law.  They  might  be  estopped  to  deny  that  it  was 
void  under  the  laws  of  New  York,  because  by  levying  on  the 
property  as  the  property  .of  the  debtor  they  aflfirm  the  inva- 
lidity of  the  assignment;  but  that  invalidity  is  not  the  same 
sought  to  be  established  under  the  bankrupt  law.  Nor,  as  it 
seems  to  me,  could  the  assignee  in  bankruptcy,  having 
brought  suit  against  the  state  assignee  without  joining  these 
defendants  and  obtained  a  decree  avoiding  the  assignment, 
then  maintain  an  action  at  law  against  these  execution  cred- 
itors to  recover  the  money  paid  to  them  out  of  the  proceeds 
of  the  assigned  property,  and  put  in  esridence  his  decree 
against  the  state  assignee  in  proof  of  the  invalidity  of  the 
assignment  under  the  bankrupt  law.  They  might  well  answer 
that  that  decree  was  not  binding  on  them  in  respect  to  the 
part  of  the  property  received  by  them;  that  the  case  of  the 
complainant  against  them  depending  upon  the  question 
whether  the  assignment  was  in  fact  made  under  the  circum- 
stances and  with  the  intent  denounced  by  the  bankrupt  law 
as  making  it  voidable,  that  on  that  issue  they  had  a  right 
to  a  trial  before  they  could  be  concluded  by  the  decree. 

It  seems  clear,  therefore,  that  if  the  assignee  in  bankruptcy 
intends  to  bring  suit  against  intervening  execution  creditors 
who  have  received  part  of  the  proceeds  of  the  assigned  estate, 
he  must,  at  any  rate,  make  them  parties  defendant  to  the  suit 
brought  against  the  state  assignee  to  set  aside  the  assign- 
ment. Is  there  any  principle  of  law  or  equity  which  will 
compel  him  to  bring  two  suits  against  them,  first  joining  them 
as  defendants  in  the  suit  to  set  aside  the  assignment,  so  that 
the  determination  in  that  question  may  be  binding  upon  them, 
and  afterwards  suing  them  in  an  action  at  law  upon  the  basis 
of  that  determination  to  recover  the  money?  I  think  not. 
On  the  contrary,  the  general  rule  is  that  where  a  court  of 
equity  acquires  jurisdiction  for  one  purpose,  it  has  the  power 
to  go  on  and  administer  complete  relief. 

General  demurrers  to  the  bill,  for  want  of  equity,  were  filed 
by  the  execution  creditors,  which  demurrers  were  overruled. 
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1  have  not  treated  the  overruling  of  these  demurrers  as  con- 
clusive on  this  point,  because  the  bill  alleges  that  these  levies 
of  execution  were  fraudulent  and  collusive,  and  therefore 
preferences  under  the  bankrupt  law;  and  as  the  ground  of  the 
demurrers  was  general  want  of  equity,  and  not  the  improper 
joinder  of  causes  of  action  or  multifariousness,  and  no  rea- 
sons were  assigned  by  the  learned  judge  who  overruled  the 
demurrers,  his  decision  may  possibly  have  been  made  on  the 
averments  that  these  levies  were  unlawful  preferences.  No 
proof,  however,  has  been  given  to  sustain  these  averments. 
There  seems  to  be  no  force  in  the  suggestion  that  the  ques- 
tion whether  the  assignment  was  absolutely  void  by  the  law 
of  New  York  could  not  be  raised  and  tried  in  this  suit.  In 
fact,  that  defence  is  set  up  in  the  answer,  and  put  in  issue  by 
the  replications.  It  has  been  tried  and  determined  adversely 
to  the  defendants.  If  it  had  been  determined  in  their  favor, 
it  seems  that  they  would  have  been  entitled  to  a  decree  dis- 
missing the  bill  as  to  them.  In  re  Biesenthal,  18  N.  B.  B. 
120. 

It  is  further  objected  that  the  complainant  is  not  entitled 
to  a  decree  against  these  defendants  because  it  is  neither 
averred  nor  proved  that  the  complainant,  before  suit  brought, 
made  a  demand  for  the  money  now  sought  to  be  recovered, 
and  that  the  defendants  refused  to  pay  it.  The  objection 
comes  rather  late  and  has  no  especial  merit,  but  possibly-  it 
is  open  at  this  stage  of  the  case.  The  cases,  however,  cited 
to  the  effect  that,  where  a  party  has  come  lawfully  to  the  pos- 
session of  property,  replevin  or  trover  will  not  lie  till  after 
a  demand  and  refusal,  do  not  apply  to  a  case  where,  before 
suit  brought,  the  defendant  has  actually  disposed  of  the  goods, 
and  put  it  out  of  his  power  to  restore  them. 

It  is  also  suggested  that  the  assignment  was  absolutely 
void,  because,  at  the  time  of  the  levy,  schedules  and  a  bond 
had  not  been  filed,  as  required  by  the  laws  of  New  York. 
This  point  seems  not  to  have  been  made  upon  the  former 
hearing,  nor  is  any  authority  cited  in  support  of  it  now.  The 
argument  against  the  assignment  before  was  that  it  was  not 
intended  for  the  benefit  of  creditors,  but  was  fraudulent,  in 


Digitized  by  VjOOQIC 


324  FEDBBAL  BEPOBTBB. 

fact,  between  the  assignors  and  the  assignee,  to  hinder,  delay, 
and  defraud  creditors.  (See  brief  of  complainant's  counsel.) 
Such  failure  to  file  schedules  and  bond  is  not  expressly  made 
a  Gfondition  to  the  assignments  taking  effect  as  a  conveyance, 
and  I  do  not  think  they  are  essential  to  the  passing  of  the 
title. 

I  see  no  ground,  therefore,  for  disturbing  the  former  de- 
cision against  these  defendants,  that  they  were  liable  to  ac- 
count for  that  part  of  the  assigned  property  which  came  to 
their  hands,  and  which  has  been  shown  to  belong  to  the  com- 
plainant. An  exception  is  taken  to  the  master's  report  that 
be  should  not  haye  allowed  interest.  I  see  no  reason  why  the 
defendants  should  not  be  charged  with  interest. 

Exceptions  overruled.  Beport  confirmed,  and  decree  for 
oomplainafit  therein,  with  costs. 


DECISION   ON   APPEAL. 
{(Hrcuii  Court,  8,  D,  New  York.    Jane  1, 1880.) 

Blatchford,  C.  J.  All  the  points  urged  by  the  appellants 
appear  to  have  been  carefully  considered  by  the  district  judge 
in  his  decision.  So  far  as  the  main  questions  at  issue  are  con- 
cerned, I  think  they  were  all  properly  disposed  of  except  the 
question  of  interest.  Eeifer  &  Co.,  Leisler  &  Co.,  and  the 
sheriff,  who  have  appealed,  and  who  are  the  only  appellants, 
excepted  to  the  allowance  of  interest,  by  the  referee,  from 
July  9, 1875,  the  date  of  the  levy  by  the  sheriff,  on  the  ground 
that  no  interest  should  be  charged  against  such  excepting 
parties.  I  think  interest  should  be  allowed  against  such 
excepting  parties  only  from  the  time  the  suit  was  commenced 
in  the  court  below,  but  that  interest  should  be  allowed  from 
that  date  as  against  them. 

The  decree  should  be  modified  in  that  respect,  but  the  ap- 
pellants should  pay  the  costs  of  the  appeal. 
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KtmbatiTi  i;.  The  Comrrr  or  Stanton. 
{Oirouit  Court,  D.  KebraOpo.    Koyember  10, 1880.) 

1.  PLBADDre— GENSRAI.  IsSOE— DBHIAIi. 


-,  for  plaintiff, 
-,  for  defendant. 


McGbaby,  G.  J.  This  is  a  motion  to  make  a  part  of  the 
answer  more  specific.  The  general  allegation  of  the  answer 
is  that  defendant  denies  each  and  'every  material  allegation 
of  the  petition.  The  motion  requires  him  to  specify  what  is 
denied  and  what  is  admitted.  As  a  matter  of  course,  the 
pleader  is  not  to  be  the  judge  as  to  what  is  material  and 
what  is  not.  A  denial  of  the  material  allegations  is  not  a 
sufficient  denial  of  the  general  issue. 


BuzzELL  and  others  v.  O'ConnelIn 

{Oirouit  Oaurty  D.  Massaehusem,    October  15,  1880.) 

L  PATBin*  No.  100,229,  issued  to  Herbert  L.  Willis,  for  an  improved 
sand-paper  holder  for  finishing  or  **  buffing  "  the  soles  of  boots  and 
shoes,  HUtained. 

In  Equity. 

Oeorge  S.  Boutwell  and  Ckas.  AUen  Taber,  for  complainants. 

Chauncey  Smith  and  Samuel  W,  Bates,  for  defendant. 

Lowell,  G.  J.  Herbert  L.  Willis  obtained  patent  No.  100,- 
229«  now  the  property  of  the  complainants,  for  an  improved 
sand-paper  holder  for  finishing  or  "buffing*'  the  soles  of  boots 
and  shoes.  He  described  a  cylinder  formed  of  two  halves 
hinged  together;  round  each  half  the  sand-paper  was  wrapped^ 
and  its  edges  were  brought  together  on  the  inside  of  the  cyl- 
inder and  kept  tight  by  pins  and  dowels;  journals  were  shown 
to  which  each  end  of  the  cylinder  was  attached  by  screws.  The 
old  form  of  holder  was  described  ad  solid,  with  the  sand-paper 
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wrapped  around  it  and  secured  by  tacks.  "This  mode/  says 
Willis,  "is  very  imperfect,  there  being  several  objections  to  it : 
First,  the  lapping  of  the  edges  of  the  paper  makes  the  surface 
irregular,  causing  unequal  wear,  and  not  smoothing  the  soles 
perfectly,  besides  rendering  the  paper  liable  to  be  torn  off; 
second,  the  frequent  driving  of  the  fastening  tacks  into  the 
roller  soon  cuts  up  and  destroys  the  surface  thereof,  especially 
if  the  wood  is  soft,  or,  if  the  wood  is  hard,  the  tacks  are  often 
broken  and  it  is  difficult  to  draw  them  out;  third,  the  labor 
and  time  required  to  make  the  frequent  reversals  of  the  paper 
are  considerable;  fourth,  the  unevenness  of  the  lapped  paper 
causes  jarring  and  unsteadiness  in  operation." 

The  defects  are  said  to  be  removed  by  the  new  mode  of  con- 
struction :  "The  edges  of  the  sand-paper  do  not  lap  on  the 
.  surface  of  the  cylinder,  thus  leaving  the  surface  perfectly  reg- 
ular and  concentric  as  the  holder  revolves.  The  paper  also 
is  held  more  securely,  and  wears  evenly,  doing  good  work,  and 
the  sheets  are  quickly  taken  off  and  replaced."  He  described 
another  short  cylinder,  of  large  diameter,  which  was  to  be 
added  to  the  holder  for  the  purpose  of  finishing  the  instep 
under  the  heel. 

The  first  claim  is:  "A  sand-paper  holder,  for  finishing  the 
soles  of  boots  and  shoes,  composed  of  two  parts,  A,  B,  hinged 
together  at  one  edge,  and  fastened  together  by  screws,  or  the 
equivalent  thereof,  with  or  without  the  enlarged  holder,  com- 
posed of  hinged  parts,  C,  D,  similarly  arranged,  substantially 
as  described." 

The  second  claim  was  for  the  dowels  and  pins,  and  has  been 
disclaimed. 

The  evidence  tends  to  show  that  a  buffer  made  according  to 
the  patent  is  useful;  and  that  buffing  cylinders  are  now  very 
extensively  used  to  the  advancement  of  the  trade. 

The  defendant  uses  a  holder  or  buffer,  which,  whether  an 
infringement  or  not,  is  an  undoubted  improvement  over  that 
described  in  the  patent.  It  consists  of  a  cylinder  cut  length- 
wise and  hinged  in  the  middle,  and  covered  with  sand-paper. 
Instead  of  being  secured  to  journals  by  ordinary  screws  run- 
ning through  the  cylinder  into  the  journal^  it  is  fastened  by  a 
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movable  clamp  of  ingenious  construction,  patented  by  Fay 
after  the  date  of  Willis'  invention.  Both  parties  use  felt 
under  the  sand-paper,  which  appears  to  have  been  introduced 
by  Howe,  whose  patent  is  also  later  than  Willis'.  The  defend- 
ant has  a  right  to  use  these  two  patents. 

The  defendant  insists  that  Willis  made  no  invention  which 
will  support  a  patent.  Solid  cylinders,  with  sand-paper  tacked 
to  them,  had  been  used  before;  and  one  Copeland  had,  as 
early  as  1855,  made  and  patented  a  hand-tool  in  which  the 
sand-paper  was  wrapped  round  two  halves  of  an  ellipse,  which 
were  hinged  by  a  piece  of  cloth  glued  to  each,  and  was  held 
firmly  together  by  the  hand  of  the  operator,  who  rubbed  the 
soles  with  this  tool,  much  as  he  would  have  done  with  a  large 
file  or  rasp  having  a  handle  at  each  end.  The  defendant 
contends  that  the  only  change  which  Willis  introduced  was  to 
cut  the  old  solid  cylinder  into  two  parts  and  hinge  those  parts 
together,  just  as  Copeland  had  hinged  his  hand-tool;  and 
that  this  did  not  require  invention.  How  generally  the  old 
solid  cylinder  was  used,  and  whether  it  was  of  much  or  little 
value,  we  are  not  informed.  I  infer  from  the  remarks  of  one 
witness  that  the  patentee's  cylinder,  or  those  like  it  in  principle, 
first  brought  buffing  by  machinery  into  common  use.  Sup- 
posing the  old  solid  cylinder  used  in  a  machine  driven  by 
power  to  have  been  of  some  use,  and  to  have  been  generally 
•  known,  still,  I  think,  there  was  a  patentable  improvement  in 
cutting  it  in  two,  bringing  the  parts  together,  and  fastening 
them  to  the  shaft,  so  that  they  should  operate  like  a  solid 
cylinder,  though  the  hinged  tool  to  be  operated  by  hand  had 
already  been  introduced  by  Copeland.  The  advantages  of  the 
knife,  and  this  mode  of  adjustment  and  of  operation,  are  so 
different  in  the  two  cases  that  one  could  hardly  be  an  antici- 
pation of  the  other.  It  seems  to  me  that  the  defendant 
infringes  the  first  claim  of  the  patent.  He  has  a  better  work- 
ing tool;  but  it  is  made  on  the  principle  of  the  plaintiffs' 
patent.  It  is  a  cylinder  cut  in  two,  hinged,  wrapped  with 
sand-paper,  and  held  together  and  upon  the  journals  by  a 
shaft.  It  may  be  that  the  particular  mode  of  fastening  is 
new  in  this  tool.     There  is  no  evidence  upon  that  point,  except 
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that  it  18  patented;  bat  I  do  not  find  the  plaintiffs' first  claim 
to  be  so  narrow  that  a  new  mode  of  fastenings  operating  to  do 
the  work  of  their  screws,  wonld  escape  it« 
Decree  for  the  complainants. 


SiBBBBT   ClLINOBB   OlL   GuP   Co.  9.  HaBPBB   StBAX  LuBSI* 
OATOB  Co. 

lOtrcM  Cawrt,  D.  CdnnecHcuL    October  25, 1880.) 

1.  Rb-Issue — New  Mattbb.  —  A  device  was  patented  as  for  a  lubricator 
acting  bj  steam  pressure.  Subsequent  investigation  led  to  the  con- 
clusion that,  although  steam  rendered  slight  assistance,  hydrostatic 
pressure  was  the  active  agent.  Thereupon  a  new  arrangement  of 
parts  was  made  in  which  the  latter  principle  only  was  used,  and  the 
lecond  device  was  patended.  Held,  that  the  patentee  could  not  sub- 
sequently obtain  a  re-issue  of  the  first  patent  which  would  cover  the 
method  of  feeding  a  lubricant  by  means  of  hydrostatic  pressure  alone, 
operating  through  devices  substantially  as  diown. 

S.  Same— Same— DKirmmoE.— By  new  matter  is  meant  "new,  substan- 
tive matter,  such  as  would  have  the  effect  of  changing  the  invention, 
pr  of  introducing  what  might  be  the  subject  of  another  application 
for  a  patent." 
Pofcd^  Co.  V.  Pofod&r  Works,  98  U.  &  126,  followed. 
Taie  Lock  Manmfg  Co.  ▼.  ScotfiU  Mamifg  Oo.^  3  Fed.  Rep.  218,  dis- 
tinguished. 

A.  H.  Evans,  for  plaintiff. 

Henry  T.  Blake,  for  defendant. 

Shipman,  D.  J.  This  is  a  bill  in  equity  to  restrain  the  de- 
fendant from  the  alleged  infringement  of  re-issued  letters 
patent,  which  were  issued  on  June  8,  1879,  to  Nicholas  Sie- 
bert  for  a  lubricator  of  steam-engines.  The  original  patent 
was  issued  September  14,  1869. 

The  device,  which  is  described  and  claimed  in  the  re-issue, 
is  clearly  explained  by  General  Ellis,  the  plaintiff's  expert, 
as  follows : 

''This  device  is  an  improvement  in  lubricators.  It  consists 
of  a  horizontal  cylinder,  in  which  transverses  a  piston,  to  one 
side  of  which  is  attached  a  piston-rod,  which  passes  through 
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the  end  of  the  cylinder,  and  serves  as  a  gauge  to  indicate  the 
position  of  the  piston  at  the  end  of  the  cylinder.  On  the  oppo- 
site side  of  the  piston  head  is  an  opening,  to  which  is  con- 
nected a  vertical  pipe,  between  which  vertical  pipe  and  the 
cylinder  is  a  three-way  cock  connecting  with  cylinder,  vertical 
pipe,  and  discharge  pipe.  At  the  opposite  end  of  the  cylinder 
is  a  pipe,  furnished  with  a  cock,  leading  to  a  point  at  which 
the  lubricating  material  is  to  be  delivered.  On  the  top  of  the 
cylinder  is  a  feeding  cup,  likewise  furnished  with  a  cock  for 
pouring  in  the  lubricant;  likewise,  on  top  of  the  cylinder,  is  a 
small  cock  for  allowing  the  air  to  dischaige  when  the  lubri- 
cant is  poured  in.  The  operation  of  this  machine  is  as 
follows: 

**The  piston  being  pushed  to  the  rear  end  of  the  cylinder, 
the  lubricant  is  poured  in  to  fill  it  upon  the  front  side,  or  that 
which  is  furnished  with  the  piston-rod.  The  pipes  at  the  two 
ends  of  the  cylinder  are  supposed  to  be  submitted  to  an  equal 
pressure  from  the  steam.  The  vertical  pipe  at  the  rear  end 
of  the  cylinder  becomes  fiUed  with  water  from  the  condensed 
steam,  the  hydrostatic  pressure  from  which,  as  it  enters  the 
cylinder,  pushes  the  piston  forward  and  expels  the  lubricant. 
On  the  rear  side  of  the  piston  there  is  steam  pressure  added  * 
to  the  hydrostatic  pressure  of  the  water  which  condenses  in 
the  vertical  pipe.  On  the  front  side  of  the  piston  there  is  the 
pressure  only  of  the  steam  and  the  atmospheric  pressure  upon 
the  small  area  of  the  piston-rod,  which  serves  as  a  gauge. 
This  makes  an  excess  of  pressure  upon  the  rear,  due  to  the 
hydrostatic  column  in  the  vertical  pipe,  which  presses  the 
piston  forward  and  drives  out  the  lubricant  through  the  dis- 
charge  pipe.* 

The  claims  of  the  re-issue  are  as  follows: 

'^First.  The  arrangement  of  a  cylinder.  A,  provided  with  a 
piston,  B,  and  pipe,  N,  substantially  as  described,  whereby  the 
lubricant  is  fed  by  means  of  hydrostatic  pressure  or  steam 
pressure,  or  both. 

''Second.  The  cylinder.  A,  pipe,  N,  and  cocks,  G  and  H,  ar- 
ranged substantially  as  described,  whereby  the  lubricant  may 
be  fed  by  hydrostatic  pressure. 
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^' Third.  The  method  herein  described  of  feeding  a  lubricant 
by  means  of  hydrostatic  pressure  operating  through  devices 
substantially  as  herein  shown  and  explained.** 

The  second  and  third  claims  only  are  said  to  have  been 
infringed. 

The  defendant's  device  has  a  vertical  instead  of  a  horizon- 
tal cylinder,  has  no  piston,  but  the  oil  and  water  are  sepa- 
rated by  the  difference  of  their  specific  gravities.  I  assume^ 
what  is  denied  by  the  defendants,  that  the  principle  of  its 
device  is  solely  that  of  hydrostatic  pressure.  It  may  also  be 
assumed  that  Siebert  first  introduced  this  principle  in  an 
automatic  oiler  of  steam-engines.  The  important  question 
in  the  case  seems  to  me  to  be  the  validity  of  the  second  and 
third  claims  of  the  re-issue,  if  those  claims  are  to  receive  the 
construction  which  would  naturally  be  given  to  the  language 
which  is  used. 

When  Siebert  applied  for  his  original  patent  in  1869  he 
was  manifestly  ignorant  that  the  principle  of  hydrostatic 
pressure  was  contained  in  his  device.  This  is  manifest  from 
the  entire  specification,  which  attributes  the  action  of  the 
piston,  in  forcing  the  oil  through  the  delivery  cock,  entirely 
to  the  pressure  of  the  steam  admitted  through  the  cock  at 
the  base  of  the  verticle  pipe.  For  example,  the  patentee 
says :  ''A  cock  admits  steam  behind  the  piston,  and  forces  it 
slowly  forward,  while  another  cock,  at  the  opposite  end  of 
the  cylinder,  allows  the  tallow  to  pass  to  its  destination.  At 
the  back  of  the  cylinder  is  the  cock,  G,  which  admits  the 
steam,  by  the  pressure  of  which  the  piston  is  forced  along.** 
There  is  no  mention  in  the  claim  of  the  vertical  pipe,  or  of 
hydrostatic  pressure.  Indeed,  the  vertical  pipe  did  not 
appear  in  the  drawings,  though  it  was  shown  in  the  model. 
Subsequent  investigations  having  led  Siebert  to  discover,  in 
May,  1879,  the  value  of  hydrostatic  pressure,  ''he  caused  to 
be  made  a  new  arrangement,  by  which  the  lubricant  reservoir 
was  made  to  stand  vertically,  instead  of  horizontally,  as  in 
his  first  invention,  and  hydrostatic  pressure  was  applied  near 
its  base,  at  the  bottom  of  the  lubricant.  For  this  arrange- 
ment he  took  out  his  patent  of  February,  1871«  ^  The  princi* 
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pie  was  manifestly  the  same  as  that  revealed  in  the  earlier 
patent,  though  the  arrangement  for  its  operation  'was  differ- 
ent."    OarraU  v.  Siebert,  98  U.  S.  75. 

After  the  patent  of  1871  had  been  granted,  the  patentee 
sought  and  obtained  a  re-issue  of  the  patent  of  1869.  The 
re-issue  described  the  invention  as  follows:  "My  invention 
consists  in  a  novel  method  of  feeding  the  oil  to  the  cylinders^ 
said  feed  being  accomplished  by  means  of  hydrostatic  pres- 
sure, operating  through  devices  substantially  as  herein  de-^ 
scribed.  In  the  general  mode  of  feeding  oil  to  cylinders, 
the  opening  through  which  the  oil  passes  to  the  valves  or 
other  parts  is  the  only  point  where  the  lubricant  is  exposed 
to  the  effect  of  the  steam  pressure,  and  the  oil  is  subjected  to 
constant  ebullition,  and  an  irregularity  of  feed  is  a  necessary 
result.  If  steam  can  be  applied  on  each  side  of  the  body  of 
the  lubricant,  so  as  to  produce  a  state  of  equilibrium,*  and 
then  some  constant  and  regularly-augmented  power  be 
brought  into  operation  to  disturb  this  equilibrium  in  one  di- 
rection, the  oil  will  be  forced  in  that  direction,  and  be  sup- 
plied with  a  regularity  depending  upon  the  regularity  of  the 
augmentation  of  the  power  used  to  disturb  the  equilibrium  of 
the  steam  pressure  on  the  lubricant.  One  of  the  powers  I 
use  to  disturb  the  steam  equilibrium  is  a  hydrostatic  column, 
formed  by  the  condensation  of  steam  in  an  extended  pipe,  to 
form  one  of  the  steam  connections,  to  create  the  equilibrium 
before  mentioned." 

Again  he  says:  "The  steam,  becoming  condensed  in  the 
pipe,  N,  forms  a  hydrostatic  column  behind  the  piston,  and 
this  column,  acting  in  conjunction  with  the  steam  in  pipe  N, 
overcomes  the  pressure  from  pipe  M,  and  the  piston  is  forced 
slowly  and  regularly  in  the  direction  of  the  arrow,  thus  giv- 
ing a  constant  and  regular  feed  of  the  lubricant  through  the 
supply  pipe,  M,  and  the  continued  condensation  of  the  steam' 
regularly  augmenting  and  supplying  the  hydrostatic  column.^ 

The  testimony  shows  that  the  active  principle  for  expelling' 
the  lubricant  from  the  cylinder  is  the  hydrostatic  column  in 
the  vertical  pipe,  and  that  steam  aids  hydrostatic  pressure  to 
this  small  extent:    ''Upon  the  jrear  side  of  the  piston  the 
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steam  exerts  a  pressure  upon  the  whole  area;  upon  the  front 
side  of  the  piston  the  steam  exerts  a  force  upon  the  whole 
area,  less  the  area  of  the  piston-rod,  upon  which  small  area 
is  only  exe^rted  the  pressure^  of  the  atmosphere.  Therefore, 
steam  of  greater  than  atmospheric  pressure  would  assist  in 
driving  the  piston  forward,  and  expelling  the  lubricant  by  this 
small  difference.'* 

There  is,  however,  some  slight  assistance  by  the  force  of 
steam.  It  will  be  observed  that  the  specification  acknowl- 
edges steam  as  one  of  the  propelling  forces. 

This  is  the  state  of  the  facts:  The  patentee  had  invented 
a  lubricator,  the  efficient  agent  in  which  was  the  pressure  of 
steam,  as  he  supposed.  The  device  was  patented  as  for  a 
lubricator  acting  by  steam  pressure.  Subsequent  investiga- 
tions led  him  to  the  conclusion  that  although  steam  rendered 
slight  assistance,  hydrostatic  pressure  was  the  active  agent. 
He  made  a  new  arrangment  of  parts  in  which  the  latter  prin- 
ciple only  was  used,  and  the  second  device  was  patented. 
The  patentee  now  seeks,  by  a  re-issue  of  the  first  patent,  to 
obtain  a  patent  from  1869  which  shall  cover  the  method  of 
feeding  a  lubricant  by  means  of  hydrostatic  pressure  alone, 
operating  through  devices  substantially  as  shown. 

It  is  not  contended  that  the  patentee  has  not  a  right  to 
introduce  in  his  re-issue  the  vertical  pipe  which  had  been 
left  out  of  the  drawings,  and  to  claim  that  arrangement  of  all 
the  parts  of  his  device  which  he  actually  invented,  whereby 
the  lubricant  was  fed  by  hydrostatic  pressure  or  steam  press- 
ure, or  both;  in  other  words,  the  first  claim  of  the  re-issue. 
But  it  is  insisted  that  an  introduction  into  the  claims  of  mat- 
ter which  discards  steam  pressure,  with  the  piston,  as  an 
agent  for  feeding  the  oil,  and  thus  changes  the  nature  of  the 
invention  which  was  originally  applied  for,  is  an  introduc- 
tion of  new  matter.  I  am  of  opinion  that  the  last  two 
claims,  if  construed  in  any  other  way  than  by  such  limita- 
tions as  shall  confine  them  to  the  mechanism  specified  in  the 
first  claim,  substantially  as  described,  are,  under  the  recent 
decisions  of  the  supreme  court,  an  undue  enlargement  of 
the  original  patent. 
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The  additions  come  within  the  definition  of  new  matter  in 
Powder  Co.  v.  Powder  Works,  98  U.  8. 126 :  •*By  *new  matter* 
we  suppose  to  be  meant  new,  eabstantive  matter,  such  as 
would  have  the  effect  of  changing  the  invention,  or  of  intro- 
ducing what  might  be  the  subject  of  another  application  for 
a  patent.  **  The  point  is  not  whether  means  for  the  applica- 
tion of  the  principle  of  hydrostatic  pressure  had  not  been 
invented  by  Siebert,  and  whether  he  had  not  mistaken  the 
nature  of  his  invention  when  he  applied  for  a  patent,  but  it 
is  whether  it  is  proper  for  him  to  introduce  into  the  claims  of 
the  re-issue  a  somewhat  different  invention  from  that  which 
he  had  made  when  the  original  patent  was  granted;  for  it 
cannot  be  forgotten  that  the  invention  which  he  actually  m4de 
was  a  lubricator  by  hydrostatic  and  steam  pressure,  though 
it  is  true  that  hydrostatic  pressure  was  the  active  principle 
and  was  "revealed"  in  the  invention. 

''The  legislature  was  willing  to  concede  to  the  patentee  the 
right  to  amend  his  specification,  so  as  fully  to  describe  and 
claim  the  very  invention  attempted  to  be  secured  by  the  orig- 
inal patent,  and  which  was  not  fully  secured  thereby  in  con- 
sequence of  inadvertence,  accident,  or  mistake ;  but  was  not 
willing  to  give  him  the  right  to  patch  up  his  patent  by  the 
addition  of  other  inventions,  which,  though  they  might  be  his, 
had  not  been  applied  for  by  him,  or,  if  applied  for,  had  been 
abandoned  or  waived.  For  such  inventions  he  is  required  to 
make  a  new  application,  subject  to  such  rights  as  the  public 
and  other  inventors  may  have  acquired  in  the  meantime.  ** 
Powder  Co.  v.  Powder  Works,  cited  supra. 

The  case  is  a  different  one  from  that  of  the  Yale  Lock  Manvfg 
Co.  V.  Scovill  Manufg  Co.,  recently  before  this  court.  In  that 
case  the  invention  described  in  the  re-issue  was  manifestly  the 
same  which  formed  the  subject  of  the  original  specification, 
but  was  there  cramped  within  too  narrow  bounds.  In  this 
case,  the  invention  which  is  described  in  the  last  two  claims 
of  the  re-issue  is  not  the  same  which  was  the  subject  of  the 
original  specification,  and  those  claims  are  therefore  void. 

The  bill  should  be  dismissed. 


Digitized  by  VjOOQIC 


884  FEDBBAL  BEPOBTBB. 

BioNAiIti  V.  Habvey  and  another. 

lOircuU  Court,  N.  D,  New  York.    October  25, 1880.) 

L  Rb-Issited  Letters  Patent  granted  to  John  Deuchfield,  January  16, 
1872,  for  14  years  from  April  20, 1858,  "for  an  improvement  in  cool- 
ing and  drying  meal,"  hetd,  not  void  for  want  of  novelty. 

2.  Same — Identitt  of  Patentee. — A  re-issue  to  John  Deuchfield  is  not 
void  because  the  original  patent  was  issued  to  John  DcTichfield,  where 
the  change  in  the  letter  was  a  mere  clerical  and  accidental  mistake  of 
the  patent-office,  and  no  question  had  been  raised  at  the  taking 
of  the  proofs  as  to  the  identity  of  the  patentee,  and  where  there  was  in 
fact  sufficient  evidence  given  to  show  that  the  original  and  re-issue 
.were  issued  to  the  same  i)erson. 

Benjamin  F.  Thurston  and  Edward  S.  Jenney,  for  plaintiff. 

Oeorge  Harding  and  George  B.  Selden,  for  defendants. 

Blatchfobd,  C.  J.  This  suit,  is  brought  on  re-issued  letters 
patent  granted  to  John  Deuchfield,  January  16,  1872,  for 
14  years  from  April  20, 1858,  "for  an  improvement  in  cooling 
and  drying  meal."  It  is  the  same  patent  which  was  the 
subject  of  the  suit  in  Herring  y.  Nelson,  14  Blatchf.  293. 
In  that  case,  after  full  consideration,  the  re-issued  patent  was 
sustained  against  the  objections  that  it  was  not  for  the  same 
invention  as  the  original  patent;  that  new  matter  had  been 
introduced  into  the  specification  of  the  re-issue  contrary  to 
the  statute;  and  that  the  patentee  was  not  the  first  inventor 
of  what  is  claimed  in  the  first  claim  of  the  re-issued  patent. 

The  defendants  in  the  present  case  do  not  ask  for  a  review 
or  reconsideration  of  any  of  the  specific  questions  disposed  of 
in  the  former  case.  But  two  new  matters  are  brought  up  on 
the  question  of  novelty.  One  is  a  patent  granted  in  England, 
December  8,  1853,  to  Joseph  Bobinson.  The  other  is  an 
addition  granted  July  31,  1840,  to  a  French  patent  granted 
April  21,  1837,  to  one  Cartier. 

The  Bobinson  patent  cannot  be  held  to  be  an  anticipation. 
It  is  clear,  from  the  drawings  of  the  plaintiff's  patent,  that 
the  curbs  of  the  mill  are  open  curbs,  as  distinguished  from  close 
curbs ;  that  is,  are  the  open  curbs  which  were  in  general  me 
in  the  American  mills  at  the  time.     Open  curbs  are  curbs  or 


Digitized  by  VjOOQIC 


BIQNALL  V.  SWVBT.  835 

covers  over  the  upper  millstone,  provided  with  a  circular 
opening  over  the  ^e  of  the  upper  stone.  This  enables  the 
air  in  the  plaintiff's  arrangement  to  pass  over  the  top  of  the 
upper  stone,  and  through  the  annular  space  between  the 
outer  edges  of  the  stones  and  the  inside  of  the  curb,  and 
thence,  with  the  meal,  through  the  closed  meal  spouts,  into 
and  through  the  closed  meal  chest. 

In  the  Bobinson  patent  the  small  orifice  in  the  center  of  the 
top  of  the  curb  is  tightly  stopped  up  by  a  tube  which  extends 
downward  into  the  eye  of  the  upper  stone,  the  outside  of  the 
tube  filling  the  interior  of  the  eye.  The  object  must  have 
been,  as  the  necessary  operation  was,  to  prevent  the  passage 
of  air  over  the  top  of  the  upper  stone,  inside  of  the  curb,  and 
to  force  it  to  go  down  into  the  eye  and  between  the  grinding 
faces  of  th^  stones.  Thus,  the  operation  is  the  reverse  of  that 
in  the  plaintiff's  patent.  Moreover,  Bobinson  has  no  current 
of  air  traversing  the  length  of  the  meal  chest  and  carrying  off 
the  moisture  which  arises  from  the  meal  as  the  screw  con- 
veyor operates  upon  it.  The  elements  combined  in  Bobin- 
son's  are  not  combined  in  the  same  way  as  in  the  plaintiff's 
patent,  to  produce  the  same  result  by  the  same  mode  of  opera- 
tion. 

As  to  the  Gartier  arrangement,  which  is  the  one  most  earn, 
estly  pressed,  I  have  examined  with  care  all  the  evidence  in 
regard  to  it.  It  would  be  unprofitable  to  discuss  such  evi- 
dence minutely.  It  is  sufficient  to  say  that  the  description 
and  drawings  of  Gartier  do  not  furnish  such  clear  and  defi- 
nite information  as  to  enable  a  skilled  person,  beyond  any  rea- 
sonable doubt,  by  following  them,  without  aid  from  anything 
not  known  when  they  were  made,  to  construct  an  apparatus 
like  the  plaintiff's.  They  do  not  meet  the  requirement  of 
law  in  regard  to  what  is  necessary,  in  a  prior  description  and 
drawings,  to  defeat  a  subsequent  patent.  They  are  neither 
full  nor  clear  nor  exact.      ^ 

The  only  other  point  urged  in  defence  is  that  the  original 
patent  was  granted  to  John  Denchfield,  and  that  the  re-issue 
is  to  John  Det£chfield,  and  is  therefore  void.  The  re-issued 
patent  states  that  the  original  was  issued  to  "him/  that  is. 
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JohnDer^hfield;  that  it  bad  been  surrendered  and  cancelled, 
and  that  a  new  patent  has  been  ordered  to  issue  to  *'him." 
The  plaintiff  has  put  in  evidence  a  certificate  of  extension 
which  states  that  on  the  petition  of  John  Deuchfield  for  the 
extension  of  the  patent  granted  to  him  April  20,  1858,  and 
re-issued  January  16, 1872,  it  is  extended  for  seven  years  from 
April  20, 1872.  An  original  patent  is  in  evidence  which  was 
granted  to  John  Denohfield,  April  20, 1858,  for  14  years  from 
that  day;  and  there  is  no  dispute  that  that  is  the  patent 
which  was  surrendered  when  the  re-issued  patent  to  John 
Det^hfield  was  granted,  and  that,  no  original  patent  was 
granted  to  John  Deuchfield  unless  the  one  so  granted  to  John 
De/ichfield  was  one.  The  real  name  of  the  man  was  Dench- ' 
field.  The  mistake  was  clearly  one  made  in  the  patent  office — 
a  clerical  and  accidental  mistake  in  taking  the  letter  n  to  be 
the  letter  u. 

The  defendants  did  not,  at  any  stage  of  the  taking  of  th^ 
proofs  in  the  cause,  raise  any  question  as  to  the  identity  of 
the  person  to  whom  the  re-issue  was  granted  with  the  original 
patentee,  either  when  the  documentary  proofs  were  being  put 
in  or  when  the  oral  testimony  was  being  taken.  In  the 
defendants  proofs  the  questions  to  their  witnesses,  and  the 
answers  thereto,  refer  to  the  re-issue  as  having  been  granted 
to  John  Denchfield,  and  as  having  been  granted  to  the  same 
person  to  whom  the  patent  of  April  20,  1858,  was  granted. 
If  the  point  had  then  been  suggested  doubtless  the  plaintiff 
would  have  proved,  in  fact,  the  identity  of  John  Dewchfield 
with  John  Denchfield.  Such  identity  seems  to  have  been 
shown  in  Herring  v.  Nelson,  the  evidence  in  which  case  is 
made  part  of  this  case  by  stipulation  and  notice.  The  ques- 
tion is  one  of  identity  merely.  Panes  v.  Whitbread,  11  C.  B. 
406;  Jackson  v.  Boneham,  15  John.  226;  Jackson  v.  Cody,  9 
Cow.  140.  The  defendants  gave  no  evidence  to  show  that 
there  was  any  such  person  as  John  Deuchfield,  or  that  the 
re-issue  was  not  intended  to  be  issued,  or  was  not,  in  fact, 
issued,  to  the  same  person  to  whom  the  original  patent  was 
granted.  Indeed,  there  is  sufficient  in  the  proofs,  in  the 
evidence  given  by  the  plaintiff  as  a  witness,  to  show  that  the 
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person  to  whom  the  original  patent  was  granted,  and  whose 
name  was  John  DeTiohfield,  was  the  person  to  whom  the 
re-issue  was  granted.  Such  proof  is  always  competent  in  a 
ease  like  this.  Jackson  y.  Stanley,  10  John.  133.  Bee  North- 
western Fire  Extinguisher  Co,  v.  Philadelphia  Fire  Extinguisher 
Co.  6  0.  G.  of  Pat.  Office,  34.  Infringment  of  the  first  claim 
of  the  re-issue  is  proved,  and  not  contested.  As  the  patent 
has  expired  there  can  be  no  injunction,  but  the  plaintiff  'is 
entitled  to  the  usual  decree,  in  other  respects^  in  regard  to 
said  first  claim. 


ObhanoyioHi  Master  of  the  Bark  Bebecca;  v.  Thb  Stham-Tuo 

America.* 

{(Hrcuii  Gcmiy  E.  J>.  Pmnsi/loania.    October  2S,  1880.) 

L  Admiramt— Collision— Towino—Ordkr  m  which  VBasEi*  should 
BB  Towed. — ^A  tag  held  responsible  for  damages  bj  a  collision  be- 
tween two  vessels  in  tow  while  passing  through  a  narrow,  shallow 
channel,  where  it  appeared  that  one  of  the  vessels  was  known  to  be 
a  bad  steering  vessel,  and  had  been  placed  bj  the  master  of  the  tug 
behind  the  other  vessel. 

^   BaMB— OOHTKIMUTORY   NbOLIGBNCB— ORDER    GiVEN    AT   MOMEKT   09 

IiocnncBrr  Peril. — The  injured  vessel  hdd  not  to  be  liable  for  an  or- 
der given  at  a  moment  of  imminent  peril,  caused  hj  the  bad  steering 
of  the  other  vessel. 

8.  Bamb— Damage— Bills  for  Repairs  —  When  Prima  Facib  £vi. 
DENCE. — Upon  the  question  of  the  amount  of  repairs  necessitated  by 
a  collision,  the  testimonj  of  the  master  as  to  the  aggregate  cost  of  the 
repairs,  and  the  testimony  of  the  vessel's  agent  as  to  the  payment  of 
the  bills,  together  with  the  production  of  the  bills  receipted,  consti- 
tute prima  fac(e  evidence  of  the  amount  of  damage,  without  calling 
the  men  who  did  the  work. 

4.  Bamb— Loss  BT  Detention— Rate  ov  DEMtraRAGE— When  Prima 
Facie  Evidehoe. — Upon  the  question  of  damages  by  detention  while 
undergoing  repairs,  the  rate  of  demurrage  fixed  by  the  vessel's  char- 
ter-party, accompanied  by  evidence  that  it  is  the  rate  adopted  by  the 
maritime  exchange  of  the  port,  is  prma  facie  evidence  of  the  amount 
of  loss. 

Appeal  from  the  decree  of  the  district  court,  in  admiralty. 

♦Reported  by  Frank  P.  Prichard,  Esq.,  of  the  Philadelphia  bar. 
v.4,no.4— 22 
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Libel  by  the  master  of  the  bark  Bebecca  against  the 
Bteam-tug  America,  for  damages  caused  by  collision  with  an- 
other bark  while  both  vessels  were  being  towed  to  sea  by 
the  tug.  The  facts  in  regard  to  the  collision  are  fully  set  forth 
in  the  opinion  of  the  court.  The  district  court  decided  in 
favor  of  libellant,  (see  report  of  case,  36  Legal  Intel.  279,)  and 
referred  the  case  to  a  commissioner  (Wayne  MacVeagh,  Esq.,) 
to  ascertain  the  amount  of  the  damage.  Before  the  commis- 
sioner the  master  testified  as  to  the  aggregate  cost  of  the 
repairs.  The  agent  of  the  owners  then  testified  that  he  paid 
the  various  bills  for  repairs,  making  up  that  aggregate,  which 
bills,  approved  by  the  master  and  properly  receipted,  he  pro- 
duced. He  admitted,  however,  that  he  had  no  personal 
knowledge  that  the  repairs  had  been  made.  The  persons 
who  did  the  work  were  not  called.  The  respondent  declined 
to  take  any  testimony  on  this  subject  until  the  libellant  had 
offered  better  evidence,  and  asked  the  commissioner  to  report 
that  the  evidence  offered  was  insufficient.  The  commissioner 
reported  that  the  evidence  was  prima  facie  sufficient,  (citing 
Goote  on  Adm.  Pr.  96,)  and  allowed  the  amount  claimed. 

With  regard  to  the  damages  caused  by  the  vessel's  deten- 
tion, it  appeared  that  the  rate  of  demurrage  fixed  by  her 
charter-party  was  J615.  It  was  proved  that  this  was  the  rate 
adopted  in  charter-parties  used  by  the  maritime  exchange 
of  Philadelphia.  The  commissioner  (citing  Goote  on  Adm. 
Pr.  87)  held  that  this  was  prima  facie  evidence  of  the  loss, 
and,  there  being  no  evidence  to  show  that  it  was  unreasona- 
ble, adopted  it  as  the  measure  of  damages.  The  district 
court  confirmed  the  report  of  the  commissioner,  and  entered 
a  decree  for  libellant  in  accordance  therewith.  See  report  of 
case  in  8  Weekly  Notes,  328.     Bespondent  took  this  appeal* 

J.  Warren  CouUtoriy  for  appellant. 

Henry  G.  Ward  and  Henry  Flanders^  for  appellee, 

MoKennan,  G.  J.  The  master  of  the  steam-tug  America 
contracted  with  the  master  of  the  bark  Bebecca  to  tow  her 
to  Bombay  Hook,  or  to  sea,  from  the  port  of  Philadelphia, 
with  the  understanding  that  an  additional  smaller  vessel 
might  be  taken  in  the  tow. 
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On  the  first  of  December,  1877,  the  America  took  the  Be- 
becca  in  tow  and  proceeded  down  the  Schuylkill,  and  at  the 
mouth  of  that  river  took  also  in  tow  the  bark  Dudman,  which 
was  of  two  feet  less  draught  than  the  Bebecca,  but  of  wider 
beam.  The  tow  was  made  up  by  placing  the  Bebecca  next  to 
the  tug,  and  the  Dudman  in  the  rear  of  the  Bebecca,  to  which 
she  was  attached  by  a  hawser.  This  arrangement  of  the  tow 
was  made  against  the  objection  of  the  master  of  the  Bebecca, 
who  desired  his  vessel  to  be  placed  in  the  rear.  The  Dudman 
was  known  to  the  master  of  the  tug  to  be  a  bad-steering  vessel, 
and  in  going  down  the  Delaware  river  she  steered  wildly, 
sheering  from  side  to  side.  When  the  vessels  approached 
the  channel  buoy,  at  the  bight  of  Newcastle,  where  the  Dela- 
ware river  is  narrowest,  the  pilot  of  the  Bebecca  put  her  helm 
hard  a-port,  in  order  to  bring  her  in  line  with  the  government 
range  lights,  and  pass  in  mid-channel,  just  to  the  eastward 
of  the  buoy,  the  tug  pursuing  her  course  unchanged,  keeping 
on  the  port  bow  of  the  Bebecca,  eastward  of  the  channel. 
Just  at  this  time  the  Dudman,  having  taken  a  sheer  to  the 
westward,  drew  the  Bebecca  out  of  her  proper  course,  throw- 
ing her  head  to  the  eastward,  so  that,  with  the  helm  hard 
a-port,  she  kept  going  to  port,  instead  of  starboard,  until  she 
grounded  on  Goose  island  bar.  When  the  Bebecca  went 
aground  the  Dudman's  sheer  to  the  westward  was  broken, 
and  she  pulled  around  to  the  eastward  again.  At  this  time 
the  pilot  of  the  Bebecca  hailed  the  Dudman  to  put  her  helm 
hard  a-starboard,  and  immediately  thereafter  she  struck  the 
Bebecca  in  the  port  center,  causing  the  injury  complained  of. 

It  is  obvious  that  the  collision  was  the  result  of  two  causes 
— First,  the  very  bad  steering  qualities  of  the  Dudman;  and, 
secondf  the  arrangement  of  the  tow  with  the  Dudman  in  the 
rear.  If,  by  her  ready  obedience  to  her  helm,  she  had  been 
under  the  control  of  her  pilot,  or  she  had  been  placed  ahead 
instead  of  behind  the  Bebecca,  the  collision  would  not  have 
occurred.  The  master  of  the  tug  well  knew  that  the  Dudman 
steered  badly,  and  this  was  made  manifest  in  the  passage 
down  the  Delaware,  and  he  ordered  the  relative  positions  of 
the  vessels  in  the  tow.    Was  the  collision,  then,  avoidable  by 
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the  exercise  of  reasonable  skill  and  care  on  the  part  of  the 
master  of  the  tug?  This  question  is  clearly  and  concisely 
answered  by  the  district  judge  in  his  opinion,  which  I  adopt : 

''Was  there  carelessness  in  taking  the  Dudman  along?  If, 
as  alleged,  her  steering  qualities  were  so  bad  as  to  render  her 
virtually  unmanageable  in  the  river,  and  the  respondent  was 
aware  of  this,  there  was.  That  she  was  a  bad  steerer — 
indeed,  very  bad — ^is  abundantly  shown.  The  witnesses  agree 
respecting  it.  The  master  of  the  tug  says  she  <  steered  badly; 
sheered  all  over  the  river  going  down,  first  on  one  quarter 
and  then  on  the  other  of  the  Bebecca;'  and  the  mate  of  the 
tug  says  she  'steered  wildly  going  down  the  river.'  Captain 
Wilkins,  called  by  the  respondent,  says  she  steered  so  badly 
that  it  required  two  boats  to  take  her  down  the  Schuylkill ; 
and  when  the  respondent  met  and  took  her  in  tow  on  this 
occasion  she  was  being  thus  conducted  by  the  joint  efforts  of 
two  tugs.  That  the  respondent  was  aware  of  her  peculiarity 
in  this  respect  is  equally  clear.  He  had  towed  her  before, 
and  knew  she  steered  badly;  he  so  testifies.  It  does  not 
appear  that  he  ever  towed  her  in  company  with  another  ves- 
sel before  this  occasion,  or  attempted  to  do  so;  and,  if  he  had 
been  without  such  previous  knowledge,  what  he  observed  in 
passing  down  the  river  should  have  warned  him  of  the  danger 
of  taking  such  a  tow  through  the  narrow,  shallow  channel 
near  Newcastle. 

''And  while  a  proper  regard  for  the  libellant*s  safety  forbade 
taking  the  Dudman  along,  in  my  judgment  it  especially  for- 
bade taking  her  astern  of  the  IxbeUant's  vessel.  Without  con- 
sidering the  order  in  which  two  vessels  of  unequal  draft,  with 
proper  steering  capacity,  should  be  placed  in  a  tow,  (about 
which  decided  opinions  were  expressed  by  the  court  in  The 
Morton,  1  Brown,  Adm.  139;  The  Zouave,  Id.  110;  and  The 
Sweepstakes,  Id.  609 ;  though  practical  seamen,  as  the  evidence 
here  shows,  seem  to  disagree  respecting  it,)  I  feel  no  hesita- 
tion in  saying  that  to  place  this  unmanageable  craft  behind, 
In  passing  through  a  narrow,  shallow  channel,  was  calculated 
to  produce  disaster.  The  width  in  the  bight,  at  places,  does 
not  exceed  70  yards,  and  the  depth,  with  the  tide  as  it  was 
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at  the  time  of  the  accident,  is  32  feet.  The  draught  of  the 
Bebecca  is  20^  feet.  As  obedient  to  her  wheel  as  she  is 
shown  to  be,  she  would  respond  very  tardily  when  within  a 
foot  and  a  half  of  the  bottom,  and  find  some  difficulty  in  con- 
trolling her  course.  With  the  Dudman  wildly  tugging  at 
her  stem  she  would  be  helpless,  very  likely  to  ground,  and 
be  run  into  by  her  unwieldly  companion.  And  this  is  pre- 
cisely what  occurred." 

This  is  enough  to  show  that  the  master  of  the  tug  did  not 
exercise  that  degree  of  good  judgment  and  forethought  which 
a  careful  discharge  of  his  duty,  under  the  circumstances, 
demanded,  and  that  to  liis  dereliction  in  this  regard  the  loss 
eomplained  of  is  ascribable. 

Nor  am  I  able  to  affirm  the  contention  of  the  respondent 
that  the  Eebecca  responsibly  contributed  to  the  collision  by 
the  order  or  request  communicated  by  her  pilot  to  the  Dud- 
man, just  before  the  vessels  came  in  contact,  to  put  the  helm 
of  the  latter  hard  a- starboard.  Under  all  the  circumstances, 
the  effect  of  such  a  maneuver  was,  at  least,  problematical, — 
the  opinion  of  the  witnesses  as  to  this  decidedly  differs, — ^but 
it  is  sufficient  to  say  that,  even  if  it  was  a  mistake,  no  fault 
can  be  imputed  to  the  Bebecca,  because  it  was  given  at  a 
moment  of  imminent  peril,  caused  by  the  misconduct  of  the 
Dudman. 

There  ought,  then,  to  be  a  decree  in  favor  of  the  libellant; 
but  for  what  sum?  The  commissioner,  to  whom  the  ascer- 
tainment of  the  damages  was  referred  by  the  district  court, 
reported  the  sum  expended  for  repairs  to  the  Bebecca,  and 
the  damages  resulting  from  the  loss  of  her  use,  upon  the 
basis  of  the  demurrage  stipulated  for  in  her  charter-party, 
and  for  these  sums,  with  other  proper  allowances,  the  decree 
of  the  district  court  was  made. 

But  it  IB  contended  that  these  claims  were  allowed  upon 
insufficient  or  improper  evidence.  Payments  were  made  to 
persons  who  rendered  bills  for  repairs  made  upon  the  Be- 
becca, which  were  certified  by  the  master,  who  superintended 
the  work,  by  the  agent  of  the  libellant.  This  was  primary 
proof  of  the  expenditure,  of  its  purpose  and  its  necessity,  and, 
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unless  answered  by  counter  proof,  was  altogether  sufficient  to 
justify  the  allowance  of  such  payments. 

So,  also,  as  to  the  damages  for  detention  of  the  vessel. 
Demurrage,  as  such,  is  not  claimable;  but  why  may  not  a 
rate  of  demurrage,  fixed  by  the  vessel's  charter  and  estab- 
lished by  the  rules  of  the  maritime  exchange,  and  which, 
therefore,  would  have  been  conceded  to  her  if  delayed  by  her 
charterer,  be  taken  as  a  measure  of  fair  compensation  for  a 
similar  loss  caused  by  the  act  of  a  wrong-doer  ?  I  think  the 
conmiissioner  rightly  received  the  evidence/and  that  it  justi- 
fied his  conclusion  from  it. 

There  must  be,  therefore,  a  decree  in  favor  of  the  libellant, 
and  against  the  respondent  and  his  stipulator,  for  $1,973.04, 
with  interest  from  December  15^  1877,  to  this  date,  and  costs. 


Clayton  and  others  v.  Thb  Schooner  Eliza  B.  Emort 

{Cirouit  Ocuri^  D,  New  Jert^,    November  10, 1860.) 

L  Part  Owners— Removal  of  Master.— The  majority  in  interest  of 
the  owners  of  a  vessel  have  the  power  to  remove  the  master,  whether 
he  be  a  part  owner  or  not,  and  to  resume  possession  of  such  vessel 
at  their  own  pleasure. 

2.  Baiob— Sams— Written  Agreement.— In  the  case  of  a  part  owner 

only  a  written  agreement,  entitling  such  part  owner  to  possession,  can 
defeat  the  exercise  of  such  right. 

3.  Same— "  Sailino   Rioht"— Estoppel.— Specific  Performance.— A 

contract  for  the  sale  of  a  "  sailing  right "  by  the  part  owner  of  a  ves- 
sel is  not  susceptible  of  specific  enforcement,  either  by  way  of  estoppel 
or  by  a  direct  proceeding  for  that  purpose. 

4  Same— Same— Beeagh—Remedt.— The  only  remedy  for  a  breach  of 
such  contract,  if  any,  is  an  action  for  damages. 

In  the  Matter  qf  the  Schooner  Eliza  P.  Emory,  3  Fed.  Rep.  241,  re- 
teraed. 

Appeal  by  libellants  from  the  decree  of  the  district  court  in 
admiralty. 

Flanders  d  Grey,  for  libellants. 
J.  Warren  Coulston,  for  claimants. 


Digitized  by  VjOOQIC 


CLATTON   V*  SGHOONEB    ELIZA.   B.  EMOBT.  84S 

McEbnnan,  0.  J.  The  libellants  represent  the  majority  in 
interest  of  the  owners  of  the  schooner  Eliza  B.  Emory,  and 
have  brought  this  suit  to  obtain  possession  of  the  vessel.  It 
is  not  denied  that,  under  ordinary  circumstances,  this  right 
will  be  enforced  against  the  minority  interest  in  a  vessel,  in 
favor  of  the  majority,  but  it  is  contended  that  John  B.  Clay- 
ton, whose  interest  must  be  united  with  that  of  the  other 
libellants  to  make  up  a  majority  of  the  proprietary  shares  of 
the  vessel,  is  estopped  from  asserting  his  right  as  owner,  and 
that,  therefore,  a  majority  of  the  owners  is  not  represented  in 
the  libel. 

John  B.  Clayton  was  one  of  the  original  owners  of  the 
Eliza  B.  Emory,  and  sailed  her  for  some  time  as  master.  In 
April,  1874,  Clayton  sold  to  Weeks,  as  respondent,  one- 
sixteenth  for  $1,750,  as  a  "sailing  right  of  the  vessel,"  and 
executed  a  bill  of  sale  in  the  ordinary  form  for  the  sixteenth 
part  of  the  vessel.  Weeks  was  then  mate,  took  command, 
and  sailed  the  vessel  until  the  filing  of  this  libel.  It  is  alleged 
that  the  value  of  a  sixteenth  was  considerably  below  $1,750, 
and  that  the  difference  between  the  real  value  of  such 
interest  and  the  sum  paid  was  the  consideration  of  the 
'* sailing  right."  Hence  it  is  urged  that  John  B.  Clayton, 
having  subsequently  acquired  another  interest  in  the  vessel, 
cannot  gainsay  the  right  of  Weeks  to  retain  possession  of  her. 
The  only  ground  upon  which  an  estoppel  can  be  supported,  if 
at  all,  is  to  be  found  in  the  testimony  of  Weeks,  which  is  to 
the  effect  that  Clayton  offered  to  sell  him  one-sixteenth  '*as  a 
sailing  right  of  the  vessel,"  and  that  he  bought  that  interest 
at  more  than  it  was  worth,  because  he  understood  that  he  was 
thereby  acquiring  the  ''sailing  right;"  or,  in  other  words,  that 
if  Weeks  bought  a  sixteenth  he  would  thereby  acquire  a  right 
to  the  possession  of  the  vessel,  and  to  sail  her  as  master. 
Now  this  is  not  the  statement  of  a  fact  within  the  knowledge 
of  one  party  upon  whose  representation  of  its  existence  the 
other  party  relied  and  was  misled,  but  it  was  the  statement 
of  a  legal  result  as  to  which  both  parties  might  form  their  own 
judgment,  as  they  had  like  means  of  information  respecting 
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it.  Weeks  must  be  presumed  to  have  known  that  tite  legal 
right  to  the  possession  and  control  of  the  vessel  pertained  to 
the  majority  interest  in  her,  and  that  he  could  acquire  the 
right  to  sail  her  only  from  this  interest.  He  is  not  in  a  posi- 
tion, then,  to  invoke  the  doctrine  of  estoppel,  because,  if  he  has 
made  a  futile  contract,  with  his  eyes  wide  open,  he  cannot 
secure  indemnity  for  a  consequent  loss  by  an  unauthorized 
retention  of  the  vessel. 

Indefinite  as  is  the  testimony  of  Weeks,  I  think  that,  when 
the  whole  of  the  evidence  is  considered,  it  imports  only, 
an  agreement,  at  the  time  of  the  purchase  by  Weeks,  that  he 
should  succeed  Clayton  in  command  of  the  vessel.  Clayton 
so  testifies,  and  it  is  not  without  support  in  the  testimony  of 
Weeks,  when  he  says  that  Clayton  agreed  that  he  should  "go 
in  her,"  but  did  not  recollect  what  he  said.  I  think  it  is 
more  than  probable  that  the  illusory  "sailing  right"  hath  this 
extent  no  more.  Accordingly  Clayton  turned  over  the  pos- 
session of  the  vessel  to  Weeks,  who  sailed  her  thereafter  as 
master,  with  the  acquiescence  of  the  other  owners.  He  thus 
got  all  thi^t  he  bargained  for,  and  is  without  justification  for 
his  detention  of  the  vessel. 

The  absolute  right  of  the  owners  of  a  vessel  to  displace  the 
master,  and  so  reclaim  possession  of  it,  is  so  well  settled  now 
as  to  be  incontestable.  It  rests  upon  reasons  of  public  pol- 
icy which  are  peculiarly  applicable  to  that  species  of  property* 
It  may  be  exercised  without  cause,  even  against  a  master,  in 
violation  of  the  contract  engaging  him.  Thus,  in  Montgom-' 
try  V.  The  Owners  of  the  QeneraL  Greene^  Bee's  R.  388,  Judge 
Hopkinson  affirmed  the  right  of  the  owners  to  dismiss,  at 
their  pleasure,  a  master  who  had  been  employed  for  a  partic- 
ular voyage,  whose  cargo  was  on  board,  for  which  he  had 
signed  bills  of  lading,  and  who  was  all  ready  and  just  about 
to  sail.  In  affirming  the  decree  the  high  court  of  errors  and 
appeals  say,  {Montgomery  v.  Henry,  1  Dall.  51 :)  "As  to  the 
other  point,  the  dismission  of  the  captain,  we  are  of  the  opin- 
ion that,  upon  a  general  retainer  for  no  particular  voyage,  the 
captain  may  be  dismissed  at  any  time  without  cause  assigned; 


i 


Digitized  by  VjOOQIC 


CLAYTON  V.  BOHOOKBB  SLIZA  B«  BMOBT.  845 

but  that  where  there  is  a  charter-party,  bills  of  lading,  and  a 
particular  voyage  agreed  upon,  though  the  owners  may  dis- 
miss the  captain,  yet  they  would  be  liable  in  a  common-law 
court." 

But  the  master  here  is  also  a  part  owner.  Does  that  give 
him  any  better  right  to  hold  the  vessel  than  ho  would  other* 
wise  have?  A  decisive  answer  is  furnished  by  section  4250 
of  the  Bevised  Statutes.  It  is  there  enacted  that  the  major- 
ity ownership  of  a  vessel  shall  have  the  same  power  to  remove 
a  master,  who  is  also  part  owner,  as  such  majority,  if  owners, 
have  to  remove  a  master  not  an  owner;  but  that  they  ''shall 
not  apply  where  there  is  a  valid  written  agreement  subsist- 
ing, by  virtue  of  which  such  master  would  be  entitled  to  pos- 
session." 

This  not  only  confers  upon  a  majority  of  owners  the  abso- 
lute power  to  remove  a  part  owner  from  the  command  and 
possession  of  a  vessel,  because  such  power  is  exercisable  by 
them  against  one  who  is  not  an  owner,  but  by  the  clearest 
implication  it  enacts  that  nothing  but  a  written  agreement, 
entitling  a  part  owner  to  possession,  shall  be  available  against 
this  right  of  the  majority.  Now,  if  such  a  contract  in  its  most 
comprehensive  aspect,  as  is  alleged  here,  had  been  set  up 
against  all  the  libellants,  would  it  not  be  clearly  insufficient, 
under  the  statutes,  to  defeat  their  right  to  the  control  and  pos- 
session of  the  vessel?  Can  it,  then,  have  any  greater  effect 
against  only  one  of  them?  Obviously,  such  a  discrimination 
has  not  the  slightest. 

It  results,  therefore, — 

1.  That  the  majority  (in  interest)  of  the  owners  of  a  vessel 
have  the  power  to  remove  the  master,  whether  he  be  part  owner 
or  not,  and  to  resume  possession  of  her  at  their  own  pleasure. 

3.  That  in  the  case  of  a  part  owner  only  a  written  agree- 
ment, entitling  such  part  owner  to  possession,  can  defeat  the 
exercise  of  such  right. 

3.  That  the  contract  set  up  here  is  not  susceptible  of  spe- 
cific enforcement,  either  by  way  of  estoppel  or  by  a  direct  pro- 
ceeding  for  that  purpose,  and  hence  is  no  defence  against  the 
libel. 
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4.  That  the  only  remedy  of  the  respondent  for  a  breach  of 
such  contract,  if  he  has  any,  is  an  action  for  damages.  There 
must,  therefore,  be  a  decree  for  the  libellants  according  to  the 
prayer  of  their  libel,  which  will  be  prepared. 


Yon  Lingen  and  others  v.  Dayidson  and  others. 
(Libel.) 

Datidsoh  and  others  v.  Yon  Lingen  and  others. 
(Cross-LibeL) 

{OireuU  Court,  D.  Maryland,    November  8, 1880.) 

1.  Charter-Paktt — "About  to  Sail."— The  words  "  about  to  sail  from 

Benizaf  with  cargo  for  Philadelphia,"  contained  in  a  charter-party, 
Jidd  to  mean,  under  the  circumstances  of  this  case,  (ibout  ready  to  sail 
with  cargo. 

2.  Bake— Same.— J3e2(2,  further^  therefore,  that  a  vessel  not  more  than 

three-eleyenths  loaded,  and  the  time  of  finishing  subject  to  all  the 
contingencies  of  wind,  weather,  labor,  and  boats  incident  to  an  open 
roadstead  on  the  northern  coast  of  Africa,  was  not  "about  to  sail" 
within  the  meaning  of  the  charter-party. 

Von  Lingen  v.  Davidson,  1  Fed.  Rsf.  178,  reversed. 

PACTS  POUND  BY  THE  COUBT. 

(1.)  The  British  steamer  Whickham,  owned  by  T.  H. 
Davidson  and  others,  the  defendants  in  the  original  libel, 
sailed  from  Shields  on  the  ninth  of  July,  1879,  bound  for 
Lisbon,  where  she  arrived  on  the  16th,  and,  having  discharged 
her  cargo,  sailed  again  in  ballast  on  the  23d  for  Benizaf,  on 
the  coast  of  Morocco,  to  take  a  load  of  iron  ore  under  a 
charter  for  Philadelphia.  She  passed  Gibraltar  on  the  25th» 
and  arrived  at  Benizaf  at  4 :  30  p.  m.  of  Saturday,  the  26th. 
She  began  taking  in  cargo  under  the  charter  for  Philadelphia 
during  the  forenoon  of  Monday,  the  28th.  On  that  day  she 
took  on  board  115  tons,  and  on  the  29th  about  90  tons,  but 
on  the  30th  none,  and  on  the  31st  only  four  boat  loads.    Dur- 
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ing  this  time  there  was  delay  in  delivering  the  cargo  on 
board,  as  other  vessels  in  port  were  entitled  to  precedence  in 
loading.  After  the  31st  the  cargo  was  pat  on  board  with  as 
much  dispatch  as  could  have  been  expected  at  that  place,  and 
it  was  all  in  on  the  seventh  of  August,  at  5 :  30  p.  m.  An  hour 
later  the  vessel  sailed,  and,  stopping  five  hours  at  Gibralter  for 
coal  on  the  9th,  arrived  at  Philadelphia  on  the  second  of  Sep- 
tember.    She  completed  her  unloading  at  that  port  on  the  7th. 

(2.)  The  usual  cargo  at  Benizaf  is  iron  ore.  In  loading, 
a  vessel  lies  out  in  the  stream  about  a  quarter  of  a  mile  from 
the  shore,  and  the  ore  is  taken  to  her  in  small  boats  of  from 
five  to  seven  tons  burden  each.  It  is  then  passed  up  the 
ship's  side  in  baskets.  Two  or  three  stages  are  put  up  be- 
tween the  boats  and  the  ship's  decks,  and  two  men  on  each 
stage  receive  and  pass  the  baskets.  This  is  the  only  way  of 
loading  such  cargo  at  that  port. 

(3.)  About  the  first  of  August,  Gregg  &  Co.,  a  firm  of  ship- 
brokers  in  Philadelphia,  were  authorized  by  cable  cnessage 
froni  the  owners  in  England  to  get  a  charter  for  the  Whick- 
ham  to  carry  grain  from  the  United  States  on  her  return 
voyage.  Not  being  able  to  do  this  in  Philadelphia,  the  firm, 
on  the  first  of  August,  telegraphed  Mr.  Erickson,  a  ship 
broker  in  Baltimore,  to  look  for  a  charter  in  that  city.  In 
their  telegram  it  was  said  that  the  vessel  "had  sailed,  or  was 
about  to  sail,  from  Benizaf  with  cargo  for  Philadelphia."  The 
precise  form  of  the  authority  given  by  the  owners  to  Gregg  & 
Co.  is  nowhere  shown  from  the  evidence,  further  than  may 
be  inferred  from  the  telegram  to  Erickson. 

(4.)  A  short  time  before  the  first  of  August,  Schumacker  & 
Co.,  of  Baltimore,  the  original  libellants,  employed  Mr.  Ford, 
another  ship-broker  in  that  city,  to  procure  them  a  vessel  to 
take  a  cargo  of  grain  to  Europe  which  they  were  under  con- 
tract to  ship  in  August.  He  finding  that  steamers  for  that 
month  were  scarce,  and  hearing  of  the  Whiokham,  took  Mr. 
Erickson  to  the  office  of  Schumacker  &  Co.,  and  suggested 
that  she  might  do.  At  the  interview  which  then  took  place  it 
was  understood  by  all  parties  that  a  vessel  was  wanted  that 
could  be  loaded  in  August,  and  that  no  other  would  answer 
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the  purpose*  Schumaoker  &  Co.,  doubting  whether  the 
Whiokhaxn  could  azrive  in  time,  wanted  a  guaranty  that  she 
would,  but  this  was  declined.  All  parties  then  made  their  cal- 
culations as  to  the  probable  time  of  her  arrival  upon  the  basis 
of  the  language  in  the  telegram,  and  finally  Schumacker  & 
Go.  agreed  to  take  her;  first,  however,  providing  that  she 
might  be  loaded  in  Philadelphia  or  Baltimore  at  their  option, 
intending  if  she  did  not  arrive  in  time  for  Baltimore  to  get  her 
cargo  under  their  contract  at  Philadelphia.  In  these  calcu- 
lations it  was  assumed  by  all  that  she  would  get  away  from 
Benizaf  not  later  than  the  second  of  August,  and  that  her 
voyage  across  would  probably  be  about  20  days.  This  aU 
occurred  at  Baltimore  on  the  first  of  August,  and  it  does  not 
appear  from  the  evidence  that  any  of  the  parties,  either  in 
Philadelphia  or  Baltimore,  knew  anything  of  the  movements 
of  the  Vessel  except  as  they  were  to  be  inferred  from  the  tel- 
egram. There  was  no  communication  with  Benizaf  by  tele- 
graph, the  nearest  telegraphic  station  being  at  Gibraltar,  which 
was  a  day's  sail  away. 

(5.)  As  soon  as  the  bargain  was  concluded,  Erickson  sent 
to  Gregg  &  Co.  for  a  charter-party  in  form.  They  imme- 
diately sent  the  draft  of  one  in  which  the  vessel  was  described 
as  ''sailed  from  or  loading  at  Benizaf.*'  This  Schumacker  & 
Go.  declined  to  accept  on  the  ground  that  their  agreement 
was  for  a  vessel  that  ''had  sailed  or  was  about  to  sail  from 
Benizaf  with  cargo  for  Philadelphia. **  This  being  communi- 
cated to  Gregg  &  Go.  they  at  once  sent  forward  a  new  draft 
to  meet  the  wishes  of  Schumacker  &  Go.,  and  using  the 
language  they  insisted  upon.  This  new  draft  reached  Balti- 
more on  the  second  of  August,  and  was  duly  executed  by  all 
parties*  This  is  the  instrument,  a  copy  of  which  is  marked 
Exhibit  A,  and  filed  with  the  original  libel.  From  this  it 
appears  thai;  in  the  printed  blank  which  was  used  there  were 
the  following  words:  ''Gharterers  to  have  option  of  cancel- 
ling this  charter-party  should  vessel  not  have  arrived  at  load- 
ing port  prior  to .''  These  words  were  erased  by  draw- 
ing a  pen  through  them  before  signing. 

(6.)  Schumacker  &Go.  having  ascertained,  on  the  ninth  of 
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Attgast,  that  the  steamer  passed  Gibraltar  outwards  from  Ben- 
izaf  on  that  day,  aud  being  then  satisfied  that  she  woald  not 
arrive  in  time  to  load  either  at  Baltimore  or  Philadelphia  in 
August,  at  onoe  set  about  securing  another  vessel,  and  on  the 
16th  got  one,  whioh  they  afterwards  loaded  at  an  increased 
cost  of  freight  to  them  over  what  they  would  have  been  com- 
pelled to  pay  the  Whickham  of  $1,988.25.  It  is  agreed  that 
this  new  charter  was  effected  on  as  favorable  terms  as  it 
could  have  been  in  the  month  of  August,  and  that  if  Schu- 
macker  &  Go.  are  entitled  to  recover  at  all  ii  must  be' for  the 
increase  in  the  cost  of  freight  which  they  paid. 

(7.)  The  discharge  of  the  cargo  of  iron  ore  from  the 
Whickham  was  completed  with  dispatch  at  Philadelphia, 
and  on  the  seventh  of  September  she  sailed  for  Baltimore, 
where  she  arrived  on  the  9th,  and  was  tendered  Schumaker 
&  Co.,  under  the  charter,  on  the  11th.  They  declined  to 
accept  her  for  the  reason  that,  as  they  claimed,  when  the 
charter-party  was  entered  into  she  had  neither  sailed  nor 
was  about  to  sail  from  Benizaf,  within  the  meaning  of  that 
provision  in  the  charter,  as  understood  by  the  parties.  An* 
other  charter  was  then  obtained,  but  at  a  loss  to  her  of 
$4,098.18,  as  of  May  10, 1880.  It  is  agreed  that  the  charter 
was  as  favorable  as  any  that  could  have  been  effected,  and 
that  if  her  owners  are  entitled  to  recover  at  all,  it  must  be  for 
the  above  amount  as  their  loss. 

Blackiaton  d  Thomas^  for  appellants* 

A.  Sterling,  Jr.,  Esq.,  for  appellees. 

Waftb,  C.  J.  The  only  question  in  this  case  is  whether,  on 
the  first  of  August,  1879,  the  Whickham  was  "about  to  sail  from 
Benizaf  with  cargo  for  Philadelphia,**  within  the  meaning  of 
that  term  as  used  in  the  charter  sued  on.  The  owners  in 
England,  having  accepted  the  contract  made  for  them  by 
their  agents  in  Philadelphia  and  Baltimore,  are  bound  by  its 
terms  just  as  their  agents  would  be  were  they  principals. 
The  language  used  must  therefore  be  interpreted,  if  possible, 
as  the  parties  in  Baltimore  understood  it  when  they  were  con- 
tracting. 
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It  is  conceded  that  if  the  Whiokham  was  "about  to  safl,"* 
giving  that  phrase  the  effect  it  was  intended  to  have,  Schu- 
macker  &  Co.  took  the  risk  of  her  arrival  in  time  to  answer 
the  purposes ;  but  if  she  was  not,  that  the  warranty  to  that 
effect  was  broken,  and  her  owners  must  make  good  the  loss 
oaused  by  the  breach. 

"About"  is  a  relative  term.  It  may  indicate  one  thing 
when  applied  to  one  state  of  facts,  and  another  under  differ- 
ent circumstances.  "Contracts,  when  their  meaning  is  not 
clear,  are  to  be  construed  in  the  light  of  the  circumstances 
surrounding  the  parties  when  they  were  made,  and  the  prac- 
tical interpretations  which  they,  by  their  conduct,  have  given 
the  provisions  in  controversy.**  Lowber  v.  Bangs,  2  Wall. 
737.  The  prominent  fact  in  this  case  is  that  a  vessel  was 
wanted  to  load  at  Baltimore  in  August.  This  was  brought 
directly  to  the  attention  of  all  the  contracting  parties,  and  it 
was  well  understood  that  Schumacker  &  Co.  would  not  take 
the  Whickham  unless  there  was  a  reasonable  probability  of 
her  arrival  in  time.  That  the  charter  would  not  have  been 
made  if  it  had  been  known  that  she  could  not  get  away  from 
Benizaf  until  the  evening  of  the  7th  is  apparent  from  the  fact 
that,  as  soon  as  it  was  ascertained  she  did  not  pass  out  from 
Gibraltar  until  the  9th,  steps  were  taken  to  get  another  vessel 
in  her  place.  In  addition  to  this,  the  testimony  shows  that 
when  the  parties  were  making  their  calculations  as  to  the  time 
she  would  probably  reach  Baltimore,  it  was  assumed  that  she 
either  had  sailed,  or,  at  the  latest,  would  sail  on  the  next  day, 
which  was  the  second  of  August.  It  was  not  supposed  that 
her  time  to  Philadelphia  would  be  less  than  20  days,  and  this, 
with  a  reasonable  allowance  for  unloading,  could  not  put  her 
in  Baltimore  earlier  than  the  28th  or  29th,  if  she  sailed  as  late 
as  the  2d.  Her  actual  time  to  Philadelphia  exceeded  the  esti- 
mate, but  this,  if  her  sailing  had  been  prompt,  would  have  been 
at  the  risk  of  the  charterers. 

Parol  evidence  is  not  admissible  to  vary  the  terms  of  a 
written  instrument,  but,  where  ambiguity  exists,  it  may  be 
given  in  aid  of  interpretation  to  show  the  facts  and  circum- 
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BtancoB  in  the  midst  of  which  the  parties  were  acting.  These 
assumptions  and  calculations  are  facts  in  the  light  of  which 
this  indefinite  word  is  to  be  read.  Since  **about"  may  mean 
a  longer  or  shorter  period,  according  to  circumstances,  these 
circumstances  tend  to  show  what  limitation  the  parties  put 
upon  it  in  this  transaction. 

Another  important  fact  is  found  in  the  practical  interpreta- 
tion which  the  parties  have,  by  their  conduct,  put  on  the 
language  they  have  used.  Gregg  &  Co.,  in  Philadelphia,  seem, 
to  have  assumed  that  the  vessel  would  be  about  to  sail  from 
Benizaf  with  cargo,  within  the  meaning  of  their  telegraphic 
authority  to  Erickson,  if  she  were  there  loading,  and  they 
consequently,  in  their  first  draft  of  the  charter-party,  de- 
scribed  her  as  ''sailed  or  loading  at  Benizaf.**  This,  how- 
ever, did  not  meet  the  views  of  Schumacker  &  Co.,  and  they 
declined  to  enter  into  the  contract  on  those  terms,  claiming 
that  they  had  agreed  for  a  vessel  that  was  ''about  to  sail.** 
In  this  way  they,  in  effect,  said  that,  according  to  their  un- 
derstanding of  the  language  upon  which  they  had  been  act- 
ing, a  vessel  might  not  be  "about  to  sail**  if  she  was  only  load- 
ing at  such  a  port  as  Benizaf,  and  with  such  a  cargo  as  she 
was  getting  there.  To  this  suggestion  Gregg  &  Go.  appar- 
ently assented  without  objection,  for  they  immediately  sent 
forward  the  new  charter-party,  with  their  signature  affixed, 
in  which  the  vessel  was  described  in  accordance  with  the  lan- 
guage they  had  used  in  their  telegram  to  Erickson.  Such 
conduct  shows  clearly  that  the  word  "about**  was  used  ad- 
visedly, as  indicating  some  shorter  period  of  time  than  load- 
ing would  necessarily  imply. 

Under  these  circumstances  it  seems  to  me  clear  thai  the 
parties  must  have  understood  their  language  to  mean  that  the 
Whickham  had  either  sailed  or  was  about  ready  to  sail  with 
cargo.  It  is  difficult  to  reconcile  any  other  interpretation 
with  the  undisputed  facts  in  reference  to  which  the  parties 
were  acting.  Taking  this  as  the  effect  of  the  contract,  I  have 
had  no  difficulty  in  reaching  the  conclusion  that  the  vessel 
was  not  in  the  condition  she  was  represented  to  be.  Her 
carrying  capacity  was  something  over  1,100  tons.     Hex 
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cargo  was  iron  ore,  which  could  only  be  pnt  on  board  in  a 
particular  way,  and  by  hand,  without  the  use  of  machinery. 
Less  than  300  tons  were  then  in,  and  although  the  utmost 
diligence  was  employed  the  remainder  was>iot  got  on  board 
until  late  in  the  sixth  day  afterwards.  In  short,  she  was  not 
more  than  three-elevenths  loaded,  and  the  time  of  finishing 
was  subject  to  all  the  contingencies  of  wind,  weather,  labor, 
and  boats  incident  to  an  open  roadstead  on  the  northern 
coast  of  Africa. .  Certainly  in  this  condition  she  could  not  be 
considered  as  ready  to  sail.  At  most  she  was  only  loading, 
with  the  time  of  her  sailing  to  a  great  extent  uncertain.  It 
is  true  that  the  term  '"about"  implies  in  such  a  connection  the 
lapse  of  some  time,  but  not  enough,  as  it  seems  to  me,  in  this 
case,  to  enable  the  vessel  to  do  what  was  required  of  her  to 
put  herself  in  a  condition  to  sail  with  cargo  under  her  charter 
from  Benizaf  to  Philadelphia. 

It  follows  that  the  original  libellants  are  entitled  to  recover, 
and  that  the  cross-libel  must  be  dismissed.  A  decree  may  be 
prepared  accordingly, 

CONCLUSIONS  OF  LAW. 

.  1.  That  the  Whickham  was  not  about  to  sail  from  Benizaf 
on  the  first  of  August,  within  the  meaning  of  that  term  as  used 
in  the  charter-party. 

2.  That  Schumacker  &  Co.  are  entitled  to  recover  trom  the 
defendants  to  their  libel  the  sum  of  $1,988.25,  and  the  inter- 
est thereon  from  September  11,  1879. 

3.  That  the  cross-libel  of  T.  H.  Davidson  and  others  must 
be  dismissed. 
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Bhtth  v.  MoEat  and  others. 
l(hr&uUOourttJBI.J>.  Michigan.    Noyember  9, 1880.) 

1.  Rehotal— Pbtitioh— Partib»— Act  of  Harch  8, 1875,  4  2,  Firbt 
0LAi7SB.~The  first  clause  of  the  second  section  of  the  removal  act  of 
March  3, 1875,  relates  only  to  cases  in  which  there  is  a  single,  indivisi- 
ble controversy,  and  in  which  all  the  individuals  upon  the  moving 
side  are  necessary  parties  to  such  controversy.  In  such  case  all  of  the 
individuals  upon  such  side  must  unite  in  the  petition  for  removaL 

X  Bame—Samb— Same— Act  of  Kabch  3, 1876, 4  2, 8Bcoin>  Claube.— The 
second  clause  contemplates  cases  in  which  there  are  persons  whose 
presence  is  not  necessary  to  the  determination  of  the  main  contro- 
versy ;  in  which  case  either  one  or  more  of  their  co-parties  may  peti« 
tion  for  removal,  though  all  be  citizens  of  the  same  state. 

8.  8amb— Same — Same. — Hence,  where  A.,  a  citizen  of  New  York,  sued 
B.,  C,  D.,  E.,  and  F.,  citizens  of  Michigan,  and  B.  filed  a  petition  for 
remove,  alleging  that  the  controversy  was  wholly  between  the  plain- 
tiff and  B.,  C,  D.,  and  E.,  and  that  F.  was  not  a  necessary  party  to  the 
trial  of  such  controversy,  hdd,  that  the  case  was  properly  removed. 

Motion  to  Bemand. 

This  was  an  action  of  replevin  originally  commenced  in  the 
state  oonrt  by  John  L.  Smith,  a  oitizen  of  the  state  of  New 
York,  against  John  McKay,  Eugene  Bobinson,  Jesse  H.  Far- 
rell,  Henry  Bose,  (impleaded  as  John  Doe,)  and  J.  P.  John- 
son,  all  citizens  of  the  state  of  Michigan.  The  petitipn  for 
removal  was  made  by  defendant  McKay  alone,  and  set  forth, 
in  addition  to  the  other  material  allegations,  that  he  was  ''a 
citizen  of  the  state  of  Michigan;  that  Eugene  Bobinson, 
Jesse  H.  Farrell,  Henry  Bose,  (impleaded  as  John  Doe,)  were 
and  are  also  citizens  of  the  state  of  Michigan,  and  that  the 
controversy  in  said  sait  is  and  the  issues  are  wholly  between  the 
plaintiff,  the  petitioner,  and  the  other  defendants  above  named; 
that  the  said  defendant  J.P.Johnson  is  not  a  necessary  party 
to  or  in  the  trial  of  said  controversy  or  issues,  or  any  of  them, 
and  said  Johnson  also  was  and  is  a  citizen  of  the  state  of 
Michigan."  Motion  was  made  to  remand  upon  the  ground 
that  only  one  of  the  defendants  petitioned  for  the  removal, 

Beakea  d  Cutcheon,  for  motion. 

Moore  db  Canjield,  for  petitioning  defendant, 

v,4,no.6— 23 
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Brown,  D.  7.  This  suit  was  removed  usder  the  second 
section  of  the  act  of  M^rcb  S,  1875.  This  section  provides 
for  the  removal  of  suits  between  citizens  of  different  states 
in  two  classes  of  cases:  First,  cases  in  which  there  shall 
be  a  controversy  between  citizens  of  different  states,  in  which 
case  "either  party"  may  remove  the  suit  into  the  proper 
circuit  court;  second,  cases  in  which  there  shall  be  a  contro- 
versy ''between  citizens  of  different  states,  and  which  can  be 
fully  determined  as  between  them,"  in  which  case  "either  one 
or  more  of  the  plaintiffs  or  defendants  actually  interested  in 
such  controversy  may  remove  said  suit  to  the  circuit  court  of 
the  United  States. "  '—-^.'  .     _ . .  ,-v. 

In  construing  the  first  clause  of  this  section  it  has  been 
uniformly  held  that  the  words  "either  party"  conrprehend  all 
the  individuals  upon  one  side  of  the  controversy,  and  that  all 
such  individual  parties  must  unite  in  the  petition.  The  Re- 
.  moval  CaseSy  100  U.  S.  457;  C.  dt  St.  L.,  etc.,  R.  Co.  v.  Ma- 
comb,  9  Eep.  669;  Ruckman  v.  Palisade  Land  Co.  1  Fed.  Eep. 
867;  In  re  Eraser's  Estate,  6  Rep.  357;  National  Bank  v. 
Dodge,  25  Int.  Rev.  Rec.  804. 

These  decisions  were  a  mere  application  to  the  act  of  1875 
of  the  rule  which  had  obtained  with  reference  to  removal 
under  previous  acts.  Under  the  judiciary  act  of  1789  it  had 
been  well  established  that  all  of  the  defendants  muEft  unite 
in  a  petition  for  removal.  Smith  t.  Rines,  2  Sum.  338; 
BeardsUy  v.  Terrey,  4  Wash.  286;  Ward  v-  Arredondo,  1 
Paine,  410. 

The  second  clause  of  section  2,  under  which  the  removal  of 
this  case  must  be  supported,  if  at  all,  was  undoubtedly  in- 
tended to  apply  to  a  different  class  of  cases  from  those  men- 
tioned in  the  first  clause;  otherwise  the  first  clause  is  unnec* 
sary.  The  first  clause,  as  well  as  the  second,  contemplates  a 
controversy  wholly  between  citizens  of  different  states,  And 
which  can  be  fully  determined  as  between  them.  But  it  would 
not  be  consonant  with  sound  principles  of  construction  to  say 
that  both  of  these  clauses  meant  the  same  thing,  and  gave  the 
parties  the  option  of  petitioning  jointly  or  severally.  The  sec- 
ond clause  evidently  contemplates  not  only  a  controversy 
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wholly  between  citizens  of  different  states,  and  which  can  be 
folly  determined  as  between  them,  but  the  existence  of  other 
plaintiffs  or  defendants  who  are  not  necessary  to  such  con- 
troversy. We  understand  this  to  be  conceded  by  both  sides. 
The  real  question  is  whether  such  other  plaintiffs  or  defendants 
shall  be  citizens  of  different  states  from  the  other  co-plaintiffs 
or  co-defendants.  The  plaintiff  in  this  case  insists  th^t,  inas- 
much as  all  of  the  defendants  are  citizens  of  the  state  of  Mich- 
igan, they  must  all  unite  in  the  petition,  and  that  it  could 
only  be  upon  the  hypothesis  that  Johnson,  whose  presence  is 
not  necessary  to  this  controversy,  is  a  citizen  of  the  same  state 
with  the  plaintiff.  That  would  entitle  one  or  more  of  the 
other  defendants  to  remove  the  case  under  the  second  clause. 
On  the  other  hand,  it  is  claimed  that  the  first  clause  only 
applies  where  all  of  the  defendants  are  necessary  parties  to 
the  controversy,  in  which  case  it  is  admitted  that  all  must 
join;  but  that,  if  there  is  a  defendant  who  is  not  a  necessary^ 
party  to  this  controversy,  the  other  defendants,  or  either  of 
them,  may  petition  for  the  removal,  although  such  non-inter- 
ested defendant  may  be  a  citizen  of  the  same  state  with  them- 
selves. It  is  very  probable  that,  in  enacting  this  section,  the 
legislature  had  in  mind  the  existence  of  defendants  whose 
citizenship  would  prevent  a  removal  of  the  case  by  the  other 
defendants;  but  the  language  of  the  act  bears  no  such  con- 
struction. 

The  fact  that  the  more  interested  defendant  shall  be  a 
citizen  of  the  same  state  with  the  plaintiff,  or  of  any  other 
state  than  the  other  defendants,  is  nowhere  suggested  in  that 
clause,  and  any  such  construction  would  require  us  to  interpo- 
late words  which  are  not  there  found. 

Such  a  restriction  is  found  in  the  removal  act  of  1867,  (Bev. 
8t.  §  639,  subd.  2.)  By  this  subdivision  a  removal  is  provided 
for  when  the  suit  is  by  a  citizen  of  the  state  wherein  such  suit 
is  brought  against  a  citizen  of  the  same  state  and  a  citizen 
of  another  state,  in  which  case  it  may  be  removed,  as  against 
such  citizen  of  another  state,  upon  his  petition;  if,  so  far  as 
it  relates  to  him,  the  suit  is  brought  for  the  purpose  of 
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restraining  or  enjoining  him,  or  is  a  suit  in  whioli  there  can 
be  a  final  determination  of  the  controversy,  so  far  as  concems 
him,  without  the  presence  of  the  other  defendants  as  parties 
in  the  cause.  Now,  if  the  second  clause  of  the  second  section 
of  the  act  of  March  8,  1875,  was  intended  to  cover  cases  of 
this  kind,  it  would  have  been  natural  and  easy  to  repeat  the 
language  of  the  act  of  1867.  Instead  of  that,  however,  we 
find  that  it  is  only  necessary  that  there  shall  be  a  controversy 
wholly  between  oitizens  of  different  states,  and  which  can  be 
fully  determined,  as  between  them,  without  the  presence  of 
other  plaintiffs  or  defendants  who  may  have  been  joined  with 
them  as  parties  to  the  case.  If  it  were  otherwise,  then  the 
presence  of  the  unnecessary  defendant,  who  might  be  unwill- 
ing to  have  the  case  removed,  could  in  any  case  prevent  such 
removal. 

Upon  a  careful  reading  of  this  section  I  have  concluded 
that  the  first  clause  relates  only  to  cases  in  which  there  is  a 
single  indivisible  controversy,  and  in  which  all  the  individuals 
upon  the  moving  side  are  necessary  parties  to  such  con* 
troversy.  In  such  case  all  of  the  individuals  upon  such  side 
of  the  controversy  must  unite  in  the  petition.  The  second 
clause  contemplates  cases  in  which  there  shall  be  parties 
whose  presence  is  not  necessary  to  the  determination  of  the 
main  controversy,  in  which  case  either  one  or  more  of  their 
co-parties  may  petition  for  removal,  even  though  all  be  citizens 
of  the  same  state. 

This  is  the  case  set  forth  in  the  petition  for  removal  in  this 
oause»  and  the  motion  to  remand  must,  therefore,  be  denied. 
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BSHB  V.  GoNMBOnOUT  MUT/  LiFB  Ins.  Co. 
{(Hrcuit  Caurtf  W.  D.  T&nnmee.    ,  1880.) 

1.  New  Tbiait^Osabob  of  thb  Court— Weight  of  Tbstimont.— The 

court  may  comment  on  the  facte,  but,  in  doing  so,  should  be  careful 
not  to  assume  to  decide  the  matter  of  fact  itself,  nor  to  take  from  the 
jury  the  right  of  weighing  the  evidence  and  determining  its  force  and 
effect  to  prove  the  entire  issue.  Therefore,  an  instruction  which,  in 
seeking  to  explain  the  meaning  of  certain  words  or  phrases,  overloolcs 
or  ignores  aU  the  proof  offered  by  the  other  side,  and  calls  the  atten- 
tion of  the  Jury  only  to  the  strong  features  in  the  party's  own  favor, 
was  properly  refused  as  a  charge  upon  the  weight  of  testimony,  and  a 
new  trial  should  not  be  granted  for  such  refusal 

2.  EVIDEKCB— ESTOFPBL  BT  A  BWOKR  StATBMEZVT— RXTLB  STATED.— It  is 

misleading  a  Jury  to  call  the  rule  of  public  policy  which  concludes  s 
party  from  contradicting  her  oath  deliberately  made,  in  the  course  of 
Judicial  proceedings,  an  estoppel.  It  is  an  established  rule  of  evidence 
in  Tennessee  that  such  an  oath,  made  with  a  toilful  inierUion  to  noear 
faUdy^  cannot  be  contradicted ;  but  it  does  not  operate  as  an  estoppel 
unless  the  opposite  party  has  acted  upon  it,  or  been  prejudjced  by  it, 
in  whicn  case  it  cannot  be  contradicted  at  all,  however  innocently 
made.  Where,  however,  it  does  not  assume  the  character  of  a  techni- 
cal estoppel,  the  Jury  may  find  the  truth  from  the  proof  at  large,  if 
the  party  shows  satisfactorily  that  the  oath  was  not  made  with  the  in- 
tention to  swear  falsely. 

Motion  for  New  Trial. 

The  plaintiff  having  sued  the  defendant  company  on  a  pol- 
icy of  life  insurance,  and  procured  a  verdict  and  judgment  for 
$2,881,  the  defendant  moved  for  a  new  trial.  The  defence 
was  that  at  the  time  the  policy  issued  the  life  assured,  con- 
trary  to  the  warranty  in  the  policy  and  application,  was  ad- 
dicted to  the  use  of  spirituous  liquors;  that  after  it  issued  he 
acquired  the  habit  of  intemperance  so  as  to  impair  his  health  or 
produce  delirium  tremens^  and  that  he  committed  suicide  by 
drowning.  Prior  to  the  death  of  her  husband  the  plaintiff  filed 
in  the  proper  state  court  a  petition  for  divorce,  on  the  ground 
of  habitual  drunkenness,  in  which  she  stated  that  her  husband 
had  been  for  four  years  an  habitual  drunkard  and  for  two  years 
subject  to  mania  a  potu.  This  petition,  being  sworn  to,  was 
introduced  in  evidence  by  the  defendant  company  against  the 
plaintiff,  and,  if  true,  conclusively  established  that  he  was  a 
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drunkard  at  the  time  the  policy  issued,  and  had  subsequently 
had  mania  a  potu,  which,  it  was  proved,  is  Bynonymous  with 
delirium  tremens.  Being  introduced  as  a  witness  on  this  trial, 
she  swore  that  the  facts  stated  in  the  petition  for  divorce  were 
not  true,  and  that  her  husband  had  never  acquired  habits  of 
intemperance  until  after  the  policy  was  issued;  and  much 
proof  was  introduced  on  both  sides  tending,  in  behalf  of  the 
plaintiff,  to  corroborate  her  present  statement,  and,  in  behalf 
of  the  defendant,  that  made  in  the  petition  for  divorce.  In 
attempted  explanation  she  introduced  proof  of  her  being  a 
foreigner,  bom  and  educated  in  France,  and  having  an  im- 
perfect knowledge  of  our  language;  that  she  was  in  great  dis- 
tress mentally;  was  rendered,  both  herself  and  children, 
wretched  by  the  habits  and  conduct  of  her  husband,  as  well 
as  being  reduced  to  want  and  suffering.  She  swore  that  it 
was  a  mistake  she  made  in  telling  her  lawyer  that  her  hus- 
band had  been  so  long  a  drunkard;  that  the  lawyer  wrote  the 
petition,  and  she  swore  to  it  without  knowing  the  force  and 
effect  of  the  words  used,  or  detecting  the  mistake. 

The  lawyer  swore  that  the  husband  was  his  own  relative; 
that  he  and  other  friends  advised  the  application  for  divorce, 
and  was  told  by  her  that  the  facts  were  as  stated  in  the  peti- 
tion, except  that,  having  seen  the  ravings  of  the  husband,  he 
himself  named  it  m>ania  a  potu,  and  thought  it  was  such.  He 
further  said  that  the  language  of  the  petition  was  his  own,  but 
that  he  read  it  over  to  her  and  she  swore  to  it.  He  also  testi- 
fied that  of  his  own  knowledge  the  husband  was  a  temperate 
man  in  1869,  when  the  policy  issued;  and  it  did  not  occur  to 
him,  at  the  time  he  wrote  the  petition  for  divorce,  that  the  fact 
of  his  being  a  drunkard  as  far  back  as  the  petition  stated  was 
not  true.  There  was  much  other  testimony  pro  and  con  upon 
this  and  all  the  issues  made  by  the  pleadings,  but  it  is  suf- 
ficiently stated  above  to  indicate  the  points  made  upon  this 
motion  for  a  new  trial. 

Among  other  things  the  court  cnarged  the  jury  as  follows: 
"If  you  believe  the  facts  stated  in  the  petition  for  divorce  to 
be  true,  it  is  an  end  of  this  case  and  the  plaintiff  cannot 
recover.    It  proves,  if  true,  conclusively,  that  the  life  assured 
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was  addicted  to  habits  of  intemperance  at  the  time  the  policy 
was  issued,  and  that  he  subsequently  had  delirium  tremens^ 
But  if  you  find  there  is  evidence  tending  to  show  that  the  facts 
stated  in  that  petition  are  not  true,  or  only  partially  true,  the 
question  then  arises,  what  force  and  effect  shall  you  give  to 
the  petition  ?  It  is  contended  by  the  defendant  company  that 
Mrs.  Behr,  the  plaintiff  here,  cannot  gainsay  it;  that  she  is 
estopped  to  deny  it,  whether  true  or  false.  There  is,  undoubt- 
edly, a  principle  of  law  which  holds  one  to  his  oath,  whether 
it  be  true  or  false,  very  rigidly  under  certain  circumstances. 
If  one  swear  falsely  to  a  state  of  facts,  and  you  act  on  it,  so 
that  if  he  be  allowed  to  deny  it  you  are  prejudiced,  it  is  an 
estoppel,  and  he  will  not,  under  any  circumstances,  be  allowed 
to  deny  it,  no  matter  how  innocent  he  be.  But  there  is  no 
evidence  in  this  case  that  the  defendant  company  has  in  any 
way  been  prejudiced  by  this  oath  of  Mrs.  Behr  to  the  petition. 
The  company  has  not  acted  on  it,  nor  suffered  by  it,  and  I  do 
not  think  the  rule  of  estoppel  applies  to  it  for  that  reason. 

''But  there  is  a  further  principle  of  4aw  to  be  considered, 
which  may  apply,  and  it  is  for  you  to  determine  how  the  fact 
is  in  this  case.  It  is  a  rule  of  public  policy  that  if  one  wil- 
fully and  deliberately  swears  falsely,  whether  anybody  acts 
on  it  or  not,  or  is  prejudiced  or  not,  he  cannot  be  heard  in  a 
court  of  justice  to  swear  to  the  contrary  when  his  interest 
demands  that  he  shall  change  his  oath.  But  if  he  has  inad*. 
vertently  or  mistakenly  sworn  to  a  state  of  facts  which  he 
now  says  is  not  true,  and  he  proves  to  your  satisfaction  that 
he  is  innocent  of  the  offence  of  intentional  false  swearing,  you 
may  look  to  the  proof  at  large  and  say  how  the  facts  really 
are.  If,  therefore,  you  find  from  the  facts  in  this  case  that 
Mrs.  Behr  has  explained  satisfactorily  to  you  how  she  came 
to  make  an  oath  which  she  now  says  is  not  true,  and  you  are 
of  opinion  that  she  is  innocent  of  making  a  wilfully  and 
deliberately  false  oath  to  obtain  a  divorce,  then,  and  only 
then,  will  you  be  allowed  to  look  at  the  other  proof  in  the 
case.  That  is  the  first  question  for  you  to  determine.  If 
you  find  it  against  her  she  cannot  recover. 

''But,  assuming  that  you  have  determined  that  question  in 
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her  favor,  then  you  may  look  fo  all  the  proof,  inolading  her 
admissions  in  that  petition,  and  say  how  the  truth  is.  Ad- 
missions under  oath,  made  with  a  knowledge  of  the  facts,  are 
the  very  highest  order  of  testimony  and  deserve  great  weight 
at  your  hands.  You  are  to  look  to  the  admissions  in  the 
light  of  the  surrounding  circumstances;  to  her  condition  men- 
tally; to  the  nature  and  character  of  her  means  of  informa- 
tion ;  to  the  fact  that  the  document  is  a  legal  proceeding, 
drawn  by  a  lawyer  and  read  over  to  her  by  him ;  to  the  ex- 
tent of  her  understanding  of  the  language  used;  to  the  object 
and  character  of  the  petition  itself,  and  to  every  fact  and  cir^ 
cumstance  found  in  the  proof  adding  strength  to  or  detract- 
ing from  the  sworn  statement,  and  say  what  weight  you  will 
give  to  it  under  all  the  circumstances.  Having  thus  weighed 
the  admission,  you  will  in  the  same  way  look  to  the  other 
proof  in  the  case,  weigh  it  in  the  same  inanner,  and  say 
whether  the  facts  be  as  the  plaintiff  now  claims  them  to  be, 
or  as  the  defendant  says  they  are.  If  you  find  that  Behr,  the 
deceased,  was,  at  the  time  he  took  out  the  policy,  addicted  to 
the  use  of  ardent  spirits,  the  plaintiff  cannot  recover;  or,  if 
you  find  that  he  subsequently  acquired  the  habit  of  intem- 
perance, so  as  to  impair  his  health  or  produce  delirium  tre^ 
mens,  she  cannot  recover." 

The  court  also  refused  to  give  the  following  charges  asked 
by  the  defendant  company,  viz. : 

"Ordinarily,  a  party  having  made  a  sworn  statement  of  facts 
in  the  course  of  a  judicial  proceeding,  (as,  for  instance,  such  a 
statement  as  is  made  in  the  petition  for  divorce  filed  by  Mrs. 
Behr,  and  given  in  evidence  in  this  case,)  is  absolutely  bound 
by  such  statement,  and  estopped  from  showing  that  such 
statement  was  not  true.  This  doctrine  has  its  foundation  in 
the  obligation  under  which  every  person  is  placed  to  speak 
and  act  according  to  the  truth,  and  in  the  policy  of  the  law 
to  suppress  the  mischiefs  that  would  arise  if  men  were  per- 
mitted to  deny  that  which,  by  their  solemn  and  deliberate 
acts,  they  have  declared  to  be  true.  The  conclusive  effect  of 
such  statements  can  only  be  obviated  by  clear  proof  that 
they  were  made  inconsiderately  or  by  mistake. 
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''If  the  statements  were  made  deliberately,  as  if  the  facts  were 
communicated  to  counsel  with  a  view  to  be  incorporated  in  a 
petition  for  a  divorce,  and  that  the  petition,  after  being  pre- 
pared, was  read  over  to  the  party  by  her  counsel,  and  then 
adopted  and  sworn  to,  they  cannot  be  said  to  have  been  made 
inconsiderately.  If  the  facts  were  peculiarly  within  the  per- 
sonal knowledge  of  the  party  making  the  statements,  and  if 
she  was  not  ignorant  in  regard  to  the  truth  or  falsehood  of 
the  facts,  then  the  sworn  statements  cannot  be  said  to  have 
been  made  by  mistake,  A  mistake,  to  have  the  effect  of 
removing  the  estoppel,  must,  at  all  events,  be  an  innocent  and 
excusable  mistake — arising  from  imperfect  knowledge  or  infor- 
mation. If  the  party  knows  the  facts  and  misstates  them, 
the  estoppel  concluded  her  from  showing  that  her  statement 
was  untrue.  It  is  not  sufficient  to  prove  that  the  sworn  state- 
ment was  untrue.  There  must  be  some  satisfactory  reason 
shown  why  the  truth  was  not  stated  in  the  first  instance,  and 
the  reason  shown  must  be  sufficient  to  establish  the  fact  that 
the  misstatement  was  innocently  made,  under  excusable  igno- 
rance of  the  actual  facts.  ** 

Humes  d  Poston,  for  plaintiff. 

Estes  <t  EUett,  for  defendant. 

Hammond,  D.  J.  The  errors  assigned  on  this  motion  are 
that  the  idea  of  estoppel  yuras  carefully  excluded  from  the  jury; 
that  the  conclusiveness  of  the  sworn  statement  was  made  to 
depend  wholly  upon  whether  or  not  the  plaintiff  had  been 
guilty  of  the  offence  of  wilful  and  deliberate  false  swearing, 
and  the  court  refused  to  explain,  as  asked  by  the  instruction, 
what  is  meant  by  ''inconsiderately"  and  "by  mistake"  mak- 
ing a  false  statement.  It  seems  to  me  that  so  much  of  the 
instruction  as  sought  to  explain  the  meaning  of  the  words 
** deliberately ,**  "inadvertently,**  and  "by  mistake"  is  asking  the 
court  to  take  from  the  jury  certain  questions  of  fact  in  the 
case,  and  to  determine  them  as  a  matter  of  law.  It  is  cer- 
tainly charging  the  jury  upon  the  weight  of  the  testimony, 
and  expressing  an  opinion  by  the  court  that,  under  the  cir- 
cumstances stated  in  the  instruction,  the  sworn  statement 
was  amde  deliberately,  and  not  inconsiderately  and  by  mi0» 
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take.  The  court  may  comment  on  the  facts  to  aid  the  jury 
in  reaching  a  just  conclusion,  but  should  be  careful,  in  doing 
80,  not  to  assume  to  decide  the  matter  of  fact  itself.  Farm- 
era*  BankY.  Harris,  2  Humph.  811;  BwrdeU  v.  Denig,  92  U. 
8.  716;  Life  Ins.  Co.  v.  Baker,  94  U.  S.  610. 

The  charge  refused  overlooks  the  proof  for  the  plaintiff, 
and,  calling  the  attention  of  the  jury  to  the  strong  features  in 
the  defendant's  favor,  asks  the  court  to  say  to  the  jury  that 
there  was  deliberation  in  making  the  statement,  and  no  inad- 
vertence or  mistake.  It  is  not  competent  for  the  court,  where 
there  is  evidence  tending  to  prove  the  entire  issue,  although 
it  is  conflicting,  to  give  an  instruction  which  shall  take  from 
the  jury  the  right  of  weighing  the  evidence  and  determining 
its  force  and  effect.  Weightman  v.  Washington  City,  1  Black, 
89,  49 ;  GreenUafy.  Birth,  9  Pet.  292;  Crane  v.  Morris,  6  Pet. 
698,  at  p.  617;  Lucas  v.  Brooks,  18  Wall.  436. 

It  is  very  difficult  in  some  cases  to  determine  whether  an 
instruction  is  on  the  facts  or  the  law  of  a  case,  and  its  cor- 
rectness must  depend  on  the  phraseology  used;  but  where 
the  jury  is  instructed  as  to  what  their  verdict  shall  be  on  the 
particular  point,  it  is  a  direction  on  the  effect  that  they  shall 
give  to  the  evidence.     Tracey  v.  Swartout,  10  Pet.  80. 

A  careful  reconsideration  of  this  charge  strengthens  the 
conviction  I  entertained  at  the  time  it  was  refused,  that  it  is 
a  partial  statement  of  the  facts,  accompanied  with  an  expres- 
sion of  opinion  by  the  court  as  to  the  effect  of  those  partic- 
ular facts  upon  the  general  fact  in  dispute— namely,  whether 
Mrs.  Behr  made  her  statement  under  oath  deliberately,  and 
without  inadvertence  or  mistake.  The  charge  was  therefore 
properly  refused. 

The  other  errors  assigned  proceed  upon  the  theory  that  the 
petition  for  divorce  was  an  estoppel,  and  the  court  erred  in 
not  saying  so  to  the  jury.  Undoubtedly  the  supreme  court  of 
Tennessee,  in  Hamilton  v.  Zimmerman,  5  Sneed,  40,  47,  calls 
the  principle  which  concludes  a  party  by  his  sworn  statement 
erroneously,  I  think,  when  applied  to  a  case  like  this,  an 
estoppel;  and  the  subsequent  cases,  following  the  language  of 
that  case,  continue  to  call  it  so.     CooUy  v.  Steele^  2  Head, 
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605,  608 ;  Tipton  v.  Powell,  2  Cald.  19,  23;  McCoy  v.  Pearce, 
Thomp.  Cas.  145,  148;  Seay  v.  Ferguson,  1  Tenn.  Ch.  287; 
Ament  v.  Brennan,  Id.  431 ;  Nelson  v.  Claybrook,  (Jackson, 
1880,)  M8S.  not  yet  reported. 

Bnt  all  these  cases  show  that  it  is  not  an  estoppel,  because, 
"with  one  accord,  they  say  that,  "if  made  inconsiderately  or  by 
mistake,  the  party  ought  certainly  to  be  relieved  from  the 
consequences  of  his  ei^or."  Now,  the  distinguishing  feature 
of  an  estoppelis  that  under  nd  circumstances  can  it  be  averred 
against;  it  is  not  susceptible  of  explanation  and  often  speaks 
against  the  truth,  and  for  this  reason  has  been  regarded  as 
odious.  It  was  given  that  name  "because  a  man's  own  act 
or  acceptance  stoppeth  or  closeth  up  his  mouth  to  allege  or 
plead  the  truth."  Bigelow,  Estop.  44.  Such  a  sworn  ad- 
mission may  become  an  estoppel,  as  it  may,  whether  sworn 
to  or  not,  if  parties  act  on  it,  or  would  be  prejudiced  by  it; 
and,  perhaps,  in  cases  where  no  explanation  can  be  given, 
and  the  party  is  caught  in  deliberately  attempting  to  cross 
himself  in  swearing  two  contrary  ways  about  the  same  fact, 
it  may,  in  one  sense,  be  called  an  estoppel  to  hold  him  to  his 
first  oath  and  not  permit  him  to  gainsay  it.  But  this  Very 
case  shows  that  it  is  misleading  to  call  it  so,  and  because  it 
has  been  done  we  are  now  asked  to  predicate  more  upon  the 
name  given  than  is  justified  by  the  cases  so  much  relied  on, 
and  to  extend  the  principle  settled  by  them  far  beyond  what 
the  supreme  court  ever  intended. 

It  would  make  a  most  odious  estoppel  to  forever  hold  a 
party  to  a  falsehood,  whether  any  one  has  been  injured  by  it 
or  not.  After  all,  it  is  only  a  question  of  the  force  and  effect 
of  the  petition  for  divorce  as  a  part  of  the  proof,  and  when 
once  it  is  admitted  that,  under  any  circumstances,  the  con- 
trary can  be  shown,  it  cannot, be  called  an  estoppel;  and  it 
seems  to  me  to  be  giving  the  adverse  party  an  unfair  advan- 
tage to  call  it  so,  and  likely  to  mislead  the  jury  to  the  detri- 
ment of  one  who  may  be  innocent  of  false  swearing.  In 
deference  to  these  cases,  which  have  established  a  rule  of 
evidence  binding  on  this  court,  as  well  as  all  others  in  Ten- 
nessee, I  charged  the  jury  that  the  plaintiff  here  was  bound 
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by  her  oath  anless  she  could  show,  to  the  satisfaction  of  the 
jury,  that  she  had  not  wilfully  made  a  false  oath  in  tho  first 
instance.  This  is  all  that  the  cases  cited  mean,  in  my  opin- 
ion, and  all  else  that  is  claimed  for  them  is  based  upon  an 
inference  drawn  from  the  use  of  the  word  "estoppel."  I  have 
found  none,  and  doubt  if  any  cases  elsewhere  will  support  the 
doctrine  that  a  man  is  ever  bound  by  a  false  oath  so  that  he 
cannot  show  the  truth  as  between  himself  and  others  who  are 
strangers,  and  have  been  neither  injured  nor  prejudiced 
by  the  original  falsehood. 

The  general  rule  elsewhere  is  not  in  accordance  with  the 
Tennessee  cases,  1  Greenl.  Ev.  §§  210-212.  But  in  the 
charge  I  gave  to  the  jury  I  have  followed  the  cases  strictly  in 
all  except  calling  the  principle  enunciated  an  estoppel.  It 
is  immaterial  by  which  name  it  is  called,  perhaps,  but  more 
was  sought  to  be  implied  from  the  word  than  the  cases  them- 
selves justified,  and  it  seemed  to  me  necessary  to  discard  it 
as  misleading.  In  view  of  what  was  actually  said  to  the  jury 
on  the  subject,  it  seems  to  me  that  no  error  was  committed 
of  which  the  defendant  can  complain. 

The  fact  that  the  jury  were  told  that  they  could  not  look  to 
the  proof  at  large  unless  they  acquitted  the  plaintiff  of  any 
intentional  and  wilful  false  swearing,  it  is  argued,  called  for 
a  trial  as  if  upon  an  indictment  for  perjury,  and  the  jury 
were  led  to  believe  that  they  would,  by  finding  against  her» 
substantially  fasten  upon  her  the  odium  of  perjury  or  false 
swearing,  and  were  thereby  led  to  prejudice  the  defendant's 
case  by  giving  more  effect  to  the  plaintiff's  proof  than  they 
should  have  done,  and  less  to  that  of  the  defendant  than  they 
would  have  done  if  they  had  been  told  that  they  must  simply 
determine  whether  she  had  made  the  oath  deliberately  and 
with  full  knowledge  of  the  facts,  or  under  circumstances 
showing  that  she  made  it  inadvertently  or  by  mistake. 

There  is  much  force  in  this  objection  to  the  charge,  and  it 
illustrates  the  inconvenience  of  applying  the  analogy  of  estop- 
pel to  the  mere  process  of  weighing  testimony.  The  cases 
cited  all  show  that  there  is  a  preliminary  question  to  be  tried, 
namely,  whether  there  was  an  innocent  mistake  made.    It  is 
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to  be  determined  whether  the  party  shall,  in  obedience  to  pub- 
lic policy,  be  precluded  from  contradicting  his  original  oath. 
He  is  not  to  be  so  precluded  unless  he  has,  deliberately  and 
with  full  knowledge,  taken  the  oath  without  inadvertence  or 
mistake  on  his  part.  If  he  has  done  this  he  cannot  contra- 
diet  or  offer  proof  of  others  to  contradict  it.  It  is  in  the  na- 
ture  of  a  penalty,  and  a  very  serious  one,  for  false  swearing. 
It  seems  to  me  plain  that  it  is  proper  to  say  to  the  jury  that, 
in  trying  this  question,  they  must  find  a  wilful  and  deliberate 
false  swearing  to  justify  them  in  inflicting  it.  Nothing  less 
should  work  the  serious  consequence  of  closing  the  plaintiff's 
moath,  so  that,  although  her  husband  had  been,  in  fact,  a 
drunkard  for  only  a  year,  for  example,  she  must  stand  by  her 
false  statement  that  he  had  been  such  for  four  years,  and 
thereby  lose  a  policy  to  which  there  is  no  defence  if  she  could 
show  the  truth. 

The  charge  given  is  a  necessary  result  of  the  doctrine 
invoked,  and  the  law  of  these  cases,  in  my  opinion,  requires 
that  this  conclwiveness  of  the  false  oath  shall  not  obtain  unless 
the  public  policy  against  false  swearing  requires  it.  I  sought 
to  avoid  the  effect  complained  of  in  the  charge,  by  telling  the 
jury  that  after  they  had  determined  the  preliminary  question 
in  favor  of  the  plaintiff,  they  would  then  look  at  the  admission 
under  oath  as  an  admission  of  great  weight,  and  determine 
the  force  and  effect  of  it  in  behalf  of  the  defendant.  The 
charge  is  very  favorable  to  the  defendant  in  that  respect,  and 
I  think  the  jury  understood  that  after  they  had  tried  the 
question  of  wilful  false  swearing,  they  should  give  the  petition 
for  divorce  the  fullest  weight  it  was  entitled  to  as  an  admis- 
sion by  her  going  to  prove  the  defendant's  case.  I  have  no 
doubt  from  the  proof  that  the  plaintiff  did  make  a  mistake  in 
swearing  that  her  husband  had  been  a  drunkard  four  years, 
and  think  it  is  fairly  proved  that  he  was  a  temperate  man 
when  he  took  out  the  policy.  The  proof  is  not  so  clear  as  to 
the  extent  of  his  subsequent  habits,  but  the  jury  has  found 
that  they  did  not  .impair  his  health  or  produce  delirium 
tremens,  and  I  am  satisfied  with  the  finding,  as  also  upon  the 
issue  of  suicide. 
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It  is  plain,  therefore,  that  in  this  case  the  plaintiff,  in  her 
petition  for  divorce,  made  statements  which  were  not  true,  y^t 
would  defeat  her  recovery  on  this  policy.  It  not  is  difficult  to 
apply  the  rule  of  public  policy,  call  it  an  estoppel  if  you  will, 
to  a  case  where  the  principle  of  protecting  the  courts  against 
false  swearing  is  called  for  by  the  facts  developed;  but,  on  the 
other  hand,  when  the  proof  tends  to  show  an  unfortunate 
misstatement  of  the  facts,  it  becomes  a  matter  of  serious  con- 
cern to  so  direct  the  jury  that  they  shall  not  hold  the  party 
to  the  misstatement  without  a  clear  case  which  calls  for  such 
punishment.  On  the  whole,  I  am  satisfied  with  the  verdict, 
and  overrulis  the  motion  for  a  new  trial. 


BBOtiAMATION  DiSTBIOT  No.  108  V.  HiaAB. 

(Circuit  Ootirtf  Z>.  Odlifomia.    November  8, 1880.) 

1.  AssEssMEirr — Dub  Pbocess  of  Law. — Whenever,  by  the  laws  of  a 
state,  or  by  state  authority,  a  tax,  assessment,  servitude,  or  other  bur- 
den is  imposed  u^on  property  for  public  uses,  whether  it  be  for  the 
whole  state  or  of  some  more  limited  portion  of  the  community,  and 
those  laws  provide  for  a  mode  of  confirming  or  contesting  the  charge 
thus  imposed  in  the  ordinary  courts  of  justice,  with  such  notice  to  the 
person,  or  such  proceeding  in  regard- to  the  property,  as  is  appropriate 
to  the  nature  of  the  qase,  the  judgment  in  such  proceeding  cannot  be 
said  to  deprive  the  owner  of  his  property  Mrithout  due  process  of 
law,  however  obnoxious  it  may  be  to  othei^  objections. 
Damddon  v.  New  Orleans,  96  U.  8.  97, 105. 

8.  Same— Swamp  Lands— Statute  of  California.--A  statute  of  Califor- 
nia, relating  to  the  reclamation  of  swamp  lands,  provided  that  com* 
.  missioners  should  "jointly  view  and  assess,  upon  each  and  every  acre 
to  be  reclaimed  or  benefited  thereby,  a  tax  proportionate  to  the  whole 
expenise,  and  to  the  benefit  which  would  result  from  such  works." 
Held,  that  this  provision  certainly  seemed  to  require  an  apportionment 

\      of  a^ssments  according  to  benefits. 

8.  SambVSamiJ— Same— OdKSTRUcrrqfr.-r-HdW,  JVr«^,  that  the  question 
,.,  , .,  was  one  of  constitutional  law,  arising  wholly  under  the  sfate  consti- 
tution, and'  ther^fbre  concluded  by  the  decisions  of  the  supreme  couxt 
of  the  state. 
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4.  Bahb  —  Bamb  —  Samb  —  Contract.  —  EM,  further ^  that  the  statute 

authorizing  the  assessment  in  question  did  not  violate  the  obligation 
of  any  contract  between  the  United  States  and  California,  or  the 
United  States  and  her  patentees  or  grantees,  or  between  the  state  of 
California  and  purchasers  from  her,  or  grantees  of  the  United  States, 
or  any  contract  found  in  the  charter  of  the  plaintiff. 

5.  Sams— Same — Same— Sams— GoiiD  Com. -^HM,  further,  that  the  au- 

thorizing the  assessments  to  be  collected  in  gold  coin  did  not  impair 
the  obligation  of  any  contract. 
Lane  Co.  ▼  Oregon^  7  WaU.  73.  i 

6.  Same— Sams— Same— *' iKoiDENTAii  Ezpenbes."— If^^d,  further,  that 

attorney  and  counsel  fees,  in  prosecuting  suits  for  the  recovery  of  such 
assessments,  are  "  incidental  expenses,"  within  the  meaning  of  the 
statute,  to  be  paid  out  of  the  funds  raised,  although  such  statute 
makes  it  the  duty  of  the  district  attorneys  to  prosecute  such  actions. 

7.  DiSTBICTB  FOR  THE  RECLAMATION  OF  SWAMF  LaNDS— StATE  OF  CAL- 

IFORNIA— Power  of  Leoislatxtbe — Soxtrcb  of  Title  to  Lani>b.— : 
The  power  of  the  legislature  of  the  state  of  California  to  authorize  the 
formation  of  districts  for  the  reclamation  of  swamp  lands  within  the 
state  at  the  expense  of  the  lands  so  reclaimed,  is  not  dependent  upon 
the  source  or  channel  through  which  the  title  to  such  lands  came. 

A.  C.  Adams,  F.  E.  Baker,  and  FT.  J5.  Treadwell,  for. 
plaintiff. 

W.  C.  Belcher  and  I.  S.  Belcher,  for  defendant. 

Sawyeb,  G.  J.  The  first  point  made  against  the  validity  of 
these  proceedings,  and  elaborately  argued,  is  disposed  of  by 
the  supreme  court  of  the  United  States  in  Davidson  v.  New 
Orleans,  96  U.  S.  97,  in  which  it  is  held  that  "whenever,  by. 
the  laws  of  a  state  or  by  state  authority,  a  tax,  assessment, 
servitude,  or  other  burden  is  imposed  upon  property  for  pub- 
lic uses,  whether  it  be  for  the  whole  state  or  of  some  more 
limited  portion  of  the  community,  and  those  laws  provide  for 
a  mode  of  confirming  or  contesting  the  charge  thus  imposed  in  the 
ordinary  cowrts  of  justice,  with  such  notice  to  the  person,  or 
such  proceeding  in  regard  to  the  property,  as  is  appropriate 
to  the  nature  of  the  case,  the  judgment  in  suoh  proceeding 
cannot  be  said  to  deprive  the  owner  of  his  property  without 
due  process  of  law,  however  obnoxious  it  may  be  to  other 
objections.  *  *  *  It  is  not  possible  to  hold  that  a 
party  has,  without  due  process  of  law,  been  deprived  of  his 
property,  when,  as  regards  the  issues  affecting  it,  he  has,  by 


Digitized  by  VjOOQIC 


368  FEDERAL  BBPOETEB. 

the  laws  of  the  state,  a  fair  trial  in  a  court  of  jastioe,  ao- 
cording  to  the  modes  of  proceeding  applicable  to  such  a 
case."  With  reference  to  that  case  the  court  further  ob- 
serves: ''Before  the  assessment  could  be  collected,  or  be- 
come effectual,  the  statute  required  that  the  tableau  of  assess* 
ments  should  be  filed  in  the  proper  district  court  of  the  state; 
that  personal  service  of  notice,  with  reasonable  time  to  object, 
should  be  served  on  all  owners  who  were  known  and  within 
reach  of  process,  and  an  advertisement  made  -as  to  those  wht) 
were  unknown  or  could  not  be  found.  This  was  complied 
with;  and  the  party  complaining  then  appeared,  and  had  a 
full  and  fair  hearing  in  the  court  of  the  first  instance,  and 
afterwards  in  the  supreme  court.  If  this  be  not  due  process  of, 
law,  then  the  words  can  have  no  definite  meaning  as  used  in  the 
constitution.'*     Id.  105* 

So,  in  this  case,  no  property  can  be  taken  from  the  party 
except  upon  a  judgment,  after  a  full  hearing  in  a  suit  to 
recover  the  amount  of  the  assessment,  in  which  the  legality 
of  all  the  proceedings  is  contested  and  adjudged.  That  is  the 
very  purpose  of  the  present  suit,  and  we  are  now  engaged  in 
ascertaining  the  validity  or  non-validity  of  the  assessment  in 
the  regular  course  of  due  process  of  law.  The  assessment 
does  not  take  the  property;  it  is  only  taken  in  pursuance  of 
the  judgment  after  a  full  hearing.  The  case  cited  is  conclu- 
sive on  the  point. 

The  second  point  relied  on  by  the  defence  is  that  the  as- 
sessment was  made,  and  the  law  authorized  it  to  be  made, 
without  regard  to  any  known  or  just  principle  of  apportion- 
ment, or  equality  of  burden  or  apportionment* 

I  do  not  understand  it  to  be  claimed  that  it  was  not  made 
in  accordance  with  the  statutory  provisions  in  section  88 
and  other  sections;  but  it  is  claimed  that  the  statute  itself  is 
unconstitutional  and  void  on  the  grounds  indicated..  I  am 
not  .prepared  to  say  that  the  statute  does  not  require  the 
assessment  to  be  so  made  as  to  have  some  just  relation  to  the 
benefits  resulting  from  the  improvement.  The  provision  is 
that  the  commissioners  ''shall  jointly  view  and  assess,  upon 
each  and  every  acre  to  be  reclaimed  or  benefited  thereby^  a 
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tax  proportionate  to  the  whole  expense,  and  to  the  henefit  which 
ioiU  reeuU  from  such  worke.^  Section  88.  This  certainly 
seems  to  require  an  apportionment  according  to  benefits.  But 
suppose  it  does  not  require  the  apportionment  to  be  strictly 
in  all  particulars  in  accordance  with  the  benefits,  then  this 
point  presents  a  question  of  constitutional  law  arising  under 
the  state  constitution;  and  the  decisions  of  the  supreme 
court  of  the  state  upon  such  questions  are  conclusive  upon 
this  court  when  they  do  nbt  trench  upon  any  of  the  rights 
protected  by  the  constitution  of  the  United  States.  Hawes  v. 
Contra  Costa  Water  Co.  6  Sawy.  287;  Walker  v.  State  Harbor 
Co.  17  Wall.  650 ;  BaUey  v.  Magwire,  22  Wall.  280 ;  South  Ot- 
tawa  V.  Perkins,  94  U.  S.  260 ;  State  R.  Tax  Cases,  92  U.  S.  575 ; 
Fairfield  v.  GaUatin  Co.  100  U.  8.  47.  In  Davidson  v.  New 
Orleans  the  supreme  court  says :  '^It  is  said  that  plaintiff's 
property  had  been  previously  assessed  for  the  same  purpose, 
and  the  assessment  paid.  If  this  be  meant  to  deny  the 
right  of  the  state  to  tax  or  assess  property  twice  for  the  same 
purpose,  we  know  of  no  provision  in  the  federal  constitution 
which  forbids  this,  or  which  forbids  unequal  taxation  by  the 
states.''  Davidson  v.  New  Orleans,  96  U.  S.  106.  The  ques- 
tion, then,  rests  upon  the  state  constitution  as  construed  by 
the  highest  court  of  the  state,  and  those  decisions  are  against 
the  defendant.  This  very  point  seems  to  me  to  be  determined 
in  Hager  v.  SupWs  of  Yolo  Co.,  (arising  under  this  same  act,) 
47  Cal.  284-5;  Bmnett  v.  Mayor  of  Sacramento,  12  Cal.  76; 
Emery  v.  S.  F.  Qas.  Co.  28  Cal.  845 ;  and  subsequent  cases 
affirming  it  settle  this  question  in  this  state. 

The  next  point  relates  to  impairing  the  obligation  of  a  con- 
tract. I  am  unable  to  find  any  contract,  either  between  the 
United  States  and  California,  or  the  United  States  and  her 
patentees  or  grantees,  or  between  the  State  of  California  and 
purchasers  from  her,  or  grantees  of  the  United  States,  the 
obligation  of  which  is  impaired  by  the  law  authorizing  the 
assessment  in  question.  Nor  do  I  think  there  is  any  contract 
found  in  the  charter  of  the  Beclamation  District,  the  obliga- 
tion of  which  could  be  impaired,  within  the  meaning  of  the 
eonstitutionr  by  reason  of  the  fact  that  the  assessment  was 
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levied  in  violation  of  the  provisions  of  section  7  of  the  by- 
laws, which  provides  that  "the  trustees  shall  allow  no  indebt- 
edness to  accrue  in  excess  of  the  amount  of  assessment 
levied."  A  similar  question  seems  to  have  been  raised  in 
Davidson  v.  New  Orleans,  and  overruled  by  the  state  court, 
which  ruling  was  sustained  by  the  supreme  court  of  the 
United  States.  Says  the  latter  court:  '*If  the  act  under 
which  the  former  assessment  was  made  is  relied  on  as  a  con" 
tract  against  further  assessments  f<rr  the  same  purpose,  we  con- 
cur with  the  supreme  court  of  Louisiana  in  being  unable  to 
discover  such  a  contract."     96  U.  S.  106. 

In  case  the  first  assessment  proves  insufficient  to  pay  the 
expenses  of  a  reclamation  once  inaugurated,  the  statute  itself 
authorizes  a  second  assessment  to  be  made  to  make  up  the 
deficiency;  and  the  supreme  court,  in  one  of  the  cases  arising 
under  this  act  already  cited,  holds  such  second  assessment 
under  the  act  to  be  valid,  notwithstanding  the  provision  in 
the  by-laws  now  under  consideration. 

In  my  judgment,  the  authorizing  the  assessments  to  be  col- 
lected in  gold  coin  did  not  impair  the  obligation  of  any  con- 
tract. The  states  are  authorized  to  require  taxes  and  assess- 
ments to  be  collected  in  coin  if  deemed  expedient.  Lane  Co. 
v.  Oregon,  7  Wall.  73.  Gold  coin  is  lawful  money  of  the 
country,  and  is  legal  tender  in  payment  of  debts.  The  stat- 
ute itself  makes  no  distinction  between  it  and  other  lawful 
money  also  made  a  legal  tender. 

I  need  not  inquire  whether  Reclamation  District  No.  108 
could  successfully  set  up  the  statute  of  limitations  to  any  por- 
tion of  its  indebtedness.  The  defendant  is  not  in  a  position 
to  raise  the  question  as  a  defence  to  this  action.  The  statute 
might  run  against  its  patient  creditors,  while  the  Beclamation 
District  is  earnestly  and  vigorously  pressing  its  suits  to  col- 
lect the  assessments  in  order  to  enable  it  to  pay  its  debts. 

The  expenses  of  collecting  the  assessments,  among  which 
are  proper  attorney  and  counsel  fees  in  prosecuting  suits  for 
their  recovery,  are,  in  my  judgment,  proper  "incidental  ex- 
penses," within  the  meaning  of  the  statute,  to  be  paid  out  of 
the  funds  raised ;  and  the  fact  that  the  statute  makes  it  the 
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daty  of  district  attorneys  to  prosecute  such  actions,  does  not 
prevent  the  employment  of  other  counsel,  in  the  sound  dis- 
cretion of  the  officers  of  the  district;  in  proper  cases,  to  aid  in 
the  litigation.  Smith  Y.'Sacramento,  18  Cal.  532;  Horriblawer 
V.  Duden,  35  Gal.  668-9.  .This  identical  point  is  said,  in  com- 
plainant's  brief,  and  not  denied  by  defendant,  to  have  been 
decided  by  the  supreme  court  of  California,  December  29, 
1879,  in  three  cases:  Reclamation  Dist.  No.  108  v.  Hickock, 
Same  v.  Houcell,  and  Sam^  v.  Howell  et  al.  If  so,  the  deter- 
mination is  authoritative. 

The  supreme  court  of  California  have  settled  the  question 
that,  under  the  constitution  of  California,  the  legislature  has 
power  to  authorize  the  formation  of  districts  for  the  reclama- 
tion of  swamp  lands  within  the  state,  at  the  expense  of  the 
lands  so  reclaimed.  Hagar  v.  Sup'rs  Yolo  Co.  47  Cal.  223 ; 
People  V.  Hagar,  52  Gal.  171 ;  People  v.  Reclamation  Diat.  No. 
108,  68  Gal.  848;  Dean  v.  Davis,  51  Cal.  407.  This  being 
established,  I  have  no  doubt  of  its  authority  to  include  swamp 
lands  which  are  derived  under  Spanish  grants,  or  under  any 
other  patent  from  the  United  States,  as  well  as  those  derived 
through  the  state  under  the  Arkansas  act  granting  the  swamp 
lands  to  the  several  states  in  which  they  are  situated. 

The  power  to  reclaim  at  the  expense  of  the  lands  no  more 
depends  upon  the  source  from  or  channel  through  which  the 
title  came,  than  the  power  to  authorize  the  improvement  of 
the  streets  of  a  city  at  the  expense  of  the  adjoining  property. 
There  is  no  contract  ihat  lands  patented  by  the  United  States 
upon  grants  to  purchasers,  or  derived  from  Mexican  grants 
and  protected  by  the  treaty,  shall  be  exempt  from  the  bur- 
dens imposed  upon  other  property  under  the  police  or  the 
taxing  powers  of  the  state.  The  state  does  not  derive  its 
power  to  reclaim  swamp  lands  from  the  Arkansas  act ;  nor 
does  it  contract  by  that  act  not  to  reclaim  other  swamp  lands, 
or  to  limit  the  expense  of  reclaiming  to  the  proceeds  of  sales 
of  those  particular  lands.  Its  power  to  reclaim  is  wholly 
independent  of  the  provisions  of  that  act.  By  accepting  the 
grant  it  may  have  imposed  upon  itself  the  duty  to  reclaim 
the  lands  granted,  but  it  thereby  in  no  way  limited  its  power 
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derived  from  other  sources  to  reclaim  those  or  any  other 
lands.  The  several  swamp-land  oases  already  cited,  arising 
under  the  act  in  qaestioii,  also  decide  that  the  legislature  has 
power  to  include  lands  held  under  Mexican  grants  in  reclama- 
tion districts. 

The  point  that,  conceding  the  power  of  the  legislature  to 
include  the  lands  of  Hagar,  held  by  him  under  a  Mexican 
grant,  in  a  district  formed  for  the  purpose  of  reclamation, 
still  it  did  not  in  fact  so  include  thqm  by  the  act  of  1868,  or 
the  provisions  of  the  political  code  in  question,  is  distinctly 
decided  against  the  defendant  by  the  supreme  court  of  the 
state  in  Hagar  v.  SupWs  Yolo  Co.  47  Gal.  223 ;  People  v.  Hagar, 
52  Gal.  172.  This  being  a  construction  of  a  statute  of  Cali- 
fornia by  the  highest  court  of  the  state,  is  conclusive  upon  this 
court.  The  last  point,  that  the  assessment  is  void  because 
not  made  according  to  any  rule  of  benefits,  etc.,  has  already 
been  considered  under  another  head,  and  it  is  disposed  of  by 
the  authorities  already  cited.  See,  particularly,  Hagar  v. 
Supers  Yolo  Co.  47  Gal.  283-4 ;  People  v.  Hagar,  52  Gal.  183 ; 
Davidson  v.  New  Orleans,  6  Otto,  107.  No  other  point  appears 
to  me  to  require  special  notice.  All  the  questions  presented 
in  this  case,  upon  which  there  ever  could  have  been  grounds 
for  reasonable  doubt,  are,  in  my  judgment,  authoritatively 
settled,  either  by  decisions  of  the  United  States  supreme 
court  or  the  supreme  court  of  the  state  of  Galifomia. 

There  must  be  a  decree  for  complainant,  in  pursuance  of 
the  prayer  of  the  bill,  and  it  is  so  ordered.  Similar  decree 
in  the  three  other  oases. 
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Button  v.  Thb  Town  of  Eoshkonong. 
(Oircuii  Courts  W.  D.  WUeonsSn.     ,  1880.) 

1.  BlATirrB    OF    LlHITATIQKS— COTTTOH   AtTAOHBD  TO   BojTD.—A  bond,' 

dated  January  1, 1867,  provided  for  the  payment  of  interest  semi-an- 
nuaUy  nntil  the  principal  was  paid.  Coupons  for  such  semi-annual 
interest  were  attached  to  the  bond.  EM^  in  an  action  upon  such  bond, 
in  the  state  of  Wisconsin,  that  the  statute  of  limitations  had  no  appli- 
cation to  the  coupons  falling  due  more  than  six  years  previous  to  the 
commencement  of  such  action. 

Amy  ▼.  Dii^que^  98  U.  &  470,  and  Clarke  v.  Iowa  Oit/y,  20  Wall.  583, 
distinguished. 

S.  Coupons  Attached  to  Boin>  —  Ixttbiusst  Ufok  Intbrest.— ^«{<I, 
further^  that  under  the  laws  of  the  state  of  Wisconsin,  as  they  existed 
at  the  time  the  bond  was  executed,  all  coupons  attached  to  such  bond 
should  bear  interest  at  the  rate  of  7  per  cent,  from  the  time  they  were 
due. 
MUler  ▼.  JifftTW^  20  Wis.  54. 

B.  CoimuoT— Obligation— Rbmbdt.<— Any  cnange  in  the  remedy  which 
practically  cuts  off  a  portion  of  the  cause  of  action,  or  renders  the  con- 
tract of  less  available  worth,  is  as  much  within  the  constitutional  pro- 
hibition as  a  law  which  strikes  directly  at  the  contract  itself. 
Edtoards  v.  E^sarsdy,  96  U.  S.  595. 


-»  for  plaintiff. 
-,  for  defendant. 


BxTNNy  D.  J.  This  action  came  on  for  trial  at  the  present 
term  before  the  court,  a  jury  trial  having  been  waived  by 
stipulation.  The  action  is  upon  two  railroad  bonds,  for 
^1,000  each,  dated  January  1,  1857,  issued  by  the  defendant 
town  to  the  Chicago,  St.  Paul  &  Fond  du  Lac  Bailroad  Com- 
pany, payable  in  20  years,  with  8  per  cent,  interest  semi- 
annually until  the  principal  is  paid*  Coupons  for  the  semi- 
4umual  interest  are  attached  to  the  bondi  the  first  two 
•only  of  which  have  been  paid.  The  defendant  pleads  the 
statute  of  limitations  to  all  those  coupons  falling  due  more 
than  six  years  previous  to  the  commencement  of  the  action* 
The  case  is  submitted  upon  the  complaint  and  answer,  and 
there  are  two  questions  ta  be  decided — First,  is  the  plea  of 
the  statute  of  limitations  good  ?  Second,  is  the  plaintiff  entitled 
to  recover,  under  the  laws  of  Wisconsin,  interest  upon  the 
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interest  represented  by  the  coupons  from  the  time  of  falling 
due? 

Upon  the  first  question,  I  think,  the  suit  being  upon  the 
bonds  them.selves,  which  in  the  body  thereof  provide  for  the 
payment  of  interest  semi-annually  until  paid,  .the  statute  of 
limitations  has  no  application  to  the  case.  The  object  of 
attaching  warrants  for  the  payment  of  the  interest  as  it  falls 
due,  is  to  give  commercial  character  and  value  to  the  bonds, 
by  enabling  the  holder  to  detach  them  for  presentation  and 
payment  when  due,  or  to  sell  them  as  commercial  paper 
before  due;  or,  if  not  paid  when  due,  to  enable  the  holder 
thereof  to  bring  a  separate  action  to  recover  the  amount  rep- 
resented by  them.  It  is  a  mere  matter  of  commercial  con- 
venience. They  are  part  and  parcel  of  the  bond  itself  untU 
detached  therefrom,  or  separate  suit  brought  upon  them.  If 
relied  upon  as  an  independent  cause  of  action,  and  a  separate 
suit  is  brought  upon  them,  undoubtedly,  the  six-year  statute 
of  limitations  might  be  pleaded.  Amy  v.  Dtibtiqtiey  98  U.  S. 
470.  But  the  holder  is  not  compelled  to  bring  separate  suit 
upon  the  coupon,  but  it  is  optional  with  him  to  do  so,  or  wait 
until  his  bond  falls  due,  as  in  this  case,  and  then  sue  for 
principal  and  interest,  basing  his  action  upon  the  bond,  and 
not  upon  the  coupons,  or  upon  the  bond  and  coupons  as  con- 
stituting one  entire  cause  of  action.  It  seems  to  me  this 
holding  is  entirely  consistent  with  the  case  otAmy  v.  Dubuque, 
above  referred  to,  and  Clark  v.  Iowa  City,  20  Wall.  583. 

Suppose  no  coupons  had  been  executed,  and  the  bond  had 
provided,  as  this  now  does,  for  the  payment  of  interest  semi- 
annually, the  rule  would  be  just  the  same.  An  action  might 
be  maintained  every  six  months  to  recover  the  interest  if  not 
paid.  But  no  one  would  suppose  it  to  be  necessary  to  bring 
such  action  in  order  to  prevent  the  statute  from  running  upon 
the  interest,  or  that  it  would  not  be  optional  with  the  holder 
to  wait  until  the  bond  fell  due  and  recover  principal  and  in- 
terest for  the  entire  time.  If  there  were  no  provision  in  the 
body  of  the  bond  itself  for  the  payment  of  semi-annual  inter- 
est, and  the  plaintiff  had  to  rely  upon  the  couDons^  the  case 
would  be  different. 
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The  other  question  I  think,  upon  careful,  consideration, 
must  also  be  resolved  in  favor  of  the  plaintiff.  The  question, 
like  that  of  the  statute  of  limitations,  is  one  of  local  law. 
Bee  Amy  v,  DubiLque,  98  U.  S.  470;  Cromwell  v.  County  of 
Sac,  96  U.  S.  61. 

The  supreme  court  of  Wisconsin,  in  MiUa  v.  Jefferson,  20 
Wis.  54,  gave  a  construction  to  the  interest  law  theretofore 
in  force,  and  at  the  time  of  the  issuing  of  these  bonds  in 
force  in  that  state.  By  that  decision  these  coupons  drew  in- 
terest, at  the  legal  rate  of  7  per  cent.,  from  the  time  due ;  not 
because  coupons  for  the  interest  were  given,  but  on  the  ground 
that,  the  interest  being  due  and  not  paid,  it  draws  interest, 
like  any  other  debt  that  is  overdue,  when  no  interest  is  ex- 
pressly  stipulated.     This  decision  was  made  in  1865. 

It  may  be  that  the  weight  of  authority  upon  this  question 
generally  is  the  other  way.  Certain  it  is  that  the  authorities 
are  divided.  But  such  was  the  law  of  this  state  when  these 
bonds  were  made,  and  until  chapter  60,  Sess.  Laws  1868,  was 
enacted.  It  is  claimed  that  this  statute  has  changed  the  rule 
even  as  to  contracts  eidsting  at  the  time  of  its  passage.  Sec- 
tion 1  is  as  follows : 

"It  was  and  is  the  true  intent  and  meaning  of  sections  1 
and  2  of  chapter  160  of  the  General  Laws  passed  in  the  year 
1859,  and  of  aU  other  laws  heretofore  enacted  in  this  state 
prescribing  and  limiting  the  rate  of  interest,  that  interest 
should  not  be  compounded  or  bear  interest  upon  interest 
unless  an  agreement  to  that  effect  was  clearly  expressed  in 
writing  and  signed  by  the  party  to  be  charged  therewith." 

Section  2  is  as  follows:  "Section  2  of  chapter  160  of  the 
General  Laws  of  1859  is  hereby  amended  by  adding  thereto 
the  f oUowing :  And  in  the  computation  of  interest  upon  any 
bond,  note,  or  other  instrument  or  agreement,  interest  shall 
not  be  compounded;  nor  shall  the  interest  thereon  be  con- 
strued to  bear  interest." 

By  the  Bevised  Statutes  of  1878  the  following  provision 
takes  the  place  of  this  statute : 

''Section  1689.     •    •    •    •    And  in  the  computation  of 
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interest  npon  any  bond,  note,  or  other  instmment  or  agree* 
menty  interest  shall  not  be  compounded ;  nor  shall  fhe  inter- 
est  thereon  be  construed  to  bear  interest  unless  an  agreement 
to  that  effect  is  clearly  expressed  in  writing  and  signed  by  the 
party  to  be  charged  therewith." 

It  should  not  be  inferred  that  it  was  intended  either  of  these 
statutes  should  apply  to  contracts  already  made,  unless  such 
a  construction  be  unavoidable.  The  legislature  may  enact 
new  laws  or  amend  old  ones  for  the  government  of  the  people 
in  the  future,  but  it  cannot  put  a  construction  upon  laws 
already  existing,  and  give  to  such  construction  a  retroactive 
effect,  so  as  to  overturn  a  settled  interpretation  given  by  the 
court.  And  to  undertake  it  is  to  simply  confound  the  legisla- 
tive with  the  judicial  function.  Cooley's  Constitutional  Lim- 
itations, 93-6;  Reiser  v.  William  TeU,  39  Pa.  St.  137;  People 
V.  Bd.  Sup'rs  of  New  York,  16  N.  Y.  431;  Saiters  v.  Tobias, 
8  Paige,  838. 

But  suppose  the  first  section  of  chapter  60  be  taken  as 
evidence  of  an  intent  on  the  part  of  the  legislature  to  make 
the  prohibition  against  reckoning  interest  upon  interest  apply 
to  past  contracts,  the  question  arises,  does  the  law  impair  the 
obligation  of  the  contract,  or  does  it  merely  affect  the  ques- 
tion of  the  measure  of  damages  which  is  part  of  the  remedy? 

A  judgment  rendered  in  New  York,  which  by  the  law  there 
draws  7  per  cent.,  if  sued  over  in  Massachusetts,  where  the 
rate  is  6  per  cent.,  only  6  per  cent,  will  be  allowed  as  dam- . 
ages.     Barringer  v.  King,  5  Gray,  9. 

So,  if  a  note  given  in  New  York  drawing  7  per  cent,  before 
and  after  due  is  sued  in  Massachusetts,  7  per  cent,  will  be 
allowed  up  to  the  time  the  note  falls  due  as  interest,  accord- 
ing to  the  law  of  the  place  where  the  contract  is  made,  and 
6  per  cent,  after  due  as  the  measure  of  damages  in  Massa- 
chusetts. So  in  other  states  interest  is  recovered  upon  a 
contract  after  dae,  not  as  interest  by  force  of  the  contract, 
but  as  damages.  '  But,  whatever  the  rule  may  be  elsewhere, 
it  has  always  been  in  Wisconsin  that  interest  is  recoverable 
upon  a  cuntratct  providing  for  interest  until  due  at  the  same 
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rate  after  as  before  due,  upon  the  ground  of  an  implied  con- 
tract, and  that  such  is  the  implied  agreement  and  understi^nd- 
ing  of  the  parties.     See  Spenc&r  v.  Maafieldy  16  Wis.  178. 

If  interest  after  due  is  recoverable  on  the  ground  of  an 
implied  contract,  then  such  implied  contract  comes  as  surely 
within  the  protection  of  the  constitutional  provision  as  though 
the  contract  were  express.  During  the  first  11  years  of  the 
life  of  these  bonds,  to-wit,  from  1857  to  1868,  the  undoubted 
law  of  the  state  was  that  interest  should  be  recovered  upon 
the  coupons  overdue,  so  that  if  this  suit  could  have  been 
brought  in  1868,  before  the  passage  of  this  statute,  the  plaintiff 
must  have  recovered  according  to  that  law.  Now,  suppose 
we  say  that  the  statute  affects  the  remedy  merely,  does  it  not 
affect  it  in  so  substantial  a  manner  as  to  be  equivalent  to  an 
impairment  of  the  contract? 

I  think  it  must  be  conceded  that  it  cuts  off  a  material  por* 
tion  of  his  cause  of  action,  as  it  makes  a  difference  of  between 
one  and  two  thousand  dollars  whether  interest  be  reckoned 
according  to  the  law  in  force  when  the  contract  was  made,  or 
that  in  force  when  the  trial  is  had.  The  distinction  between 
impairing  the  obligation  of  the  contract  and  changing  the 
remedy  is  very  misleading,  unless  its  operation  be  confined 
where  it  belongs,  within  very  narrow  limits.  I  take  it  that 
any  change  in  the  remedy  which  practically  cuts  off  a  portion 
of  the  cause  of  action,  or  renders  the  contract  of  less  availa- 
ble worth,  is  as  much  within  the  constitutional  prohibition  as 
9k  law  which  strikes  directly  at  the  contract  itself.  Other- 
wise it  would  always  be  in  the  power  of  a  state  legislature 
Xo  practically  nullify  this  great  constitutional  guaranty. 

The  remedy  existing  at  the  time  the  contract  is  made,  as 
•entering  into  the  contemplation  of  the  parties  at  that  time,  is 
part  of  the  obligation  of  the  contract,  and  it  should  be  no 
more  in  the  power  of  the  legislature  to  impair  that  in  such  a 
way  as  to  render  the  contract  of  less  value,  than  it  is  to 
impair  the  contract  itself.  See  Edwards  v.  Kea/rszey,  96  U. 
S.  59tt. 

But  I  think  the  statute,  if  made  to  apply  to  past  contracts, 
•clearly  impairs  the  obligation  of  the  contract  itself.     But,  as 
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I  said,  a  construction  making  these  statates  apply  to  con- 
tracts made  before  their  passage  should  not  be  adopted 
unless  necessary,  and  whatever  may  be  said  of  chapter  60, 
Laws  of  1868,  it  is  no  longer  in  force,  having  been  repealed 
by  the  Revised  Statutes  of  1878,  which  substitutes  the  other 
provision  above  referred  to  in  its  place;  and  as  to  the  last 
provision,  which  is  now  in  force,  though  the  language  is  gen- 
eral enough  to  apply  to  all  contracts,  if  such  a  construction 
would  not  render  the  law  unconstitutional,  it  should,  I  think, 
in  view  of  this  consideration,  if  no  other,  be  held  to  apply 
only  to  contracts  executed  after  its  passage ;  and  such  I  hold 
to  be  the  proper  construction. 

The  plaintiff  will  be  entitled  to  judgment  for  the  principal 
of  the  two  bonds,  and  the  amount  named  in  the  unpaid  cou- 
pons thereto  attached,  with  interest  at  8  per  cent,  upon  the 
principal  from  January  1,  1877,  the  time  the  bonds  fell  due, 
and  with  interest  at  7  per  cent,  upon  the  unpaid  coupons 
from  the  time  they  severally  fell  due. 


Wadsworth  ».  St.  Oroiz  County. 
^Circuit  Courts  W.  D.  Wisconsin.    ,  1880.) 

L  MuNicn»Ai«  Boin)&— BoAKD  op  Supervisors. — An  act  of  the  le^sla- 
ture  of  the  state  of  Wisconsin  provided  that  the  hoard  of  super- 
visors of  the  defendant  countj  "  shall  have  power,  by  resolution,  to 
cause  to  be  issued  bonds  *******  to  an  amount  not 
exceeding  fifty  thousand  dollars,*'  '*  if  a  majority  of  the  ballots  cast " 
by  the  legal  voters  in  said  county  "  be  *f  or  railroad  aid.  * "  Heldf  where 
a  majority  of  the  ballots  cast  were  "  for  railroad  aid/'  that  it  still 
rested  in  the  discretion  of  the  board  of  supervisors  whether  such 
bonds  should  be  issued. 
AspentDoU  v.  Com'rs  of  the  County  ofDaviesSy  22  How.  364 
Town  of  Concord  v.  Samngs  Bank,  92  U.  S.  625. 

Demurrer  to  Complaint. 

BuNN,  D.  J.  This  case  stands  upon  a  general  demurrer  to 
the  complainant's  bill.  The  suit  is  in  equity,  to  compel  the 
specific  performance  of  an  alleged  contract  on  the  part  of  the 
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county  to  issue  bonds  to  aid  in  the  construction  of  the  Tomah 
&  St.  Croix,  now  the  West  Wisconsin,  Bailway.  The  acts  and 
parts  of  acts  under  which  the  question  arises  are  as  follows : 

Oenbbal  Laws  of  Wisconsin — 1864 — Page  368. 

Chapter  807. 

[Published  April  20,  1864.] 

An  act  to  authorize  certain  counties  therein  named  to  aid  in 
the  construction  of  a  railroad  from  Tomah  to  Lake  St. 
Croix,  by  the  Tomah  &  Lake  St.  Croix  Bailroad  Company. 

The  people  of  the  state  of  Wisconsin,  represented  in  senate  and 
assembly  J  do  enact  as  follows: 

Section  1.  At  the  annual  town  meeting  for  the  election  of 
town  officers,  to  be  held  in  and  for  the  different  towns  com- 
prising  the  counties  of  St.  Croix,  Dunn,  Chippewa,  Pierce, 
Eau  Claire,  Buffalo,  Gark,  Trempealeau,  Jackson,  Pepin,  and 
Moiiroe,  in  the  year  one  thousand  .eight  hundred  and  sixty- 
four,  or  at  any  subsequent  annual  town  meeting  or  general 
election  held  in  each  and  any  of  said  towns  comprised  in  any 
one  of  said  counties,  the  legal  voters  of  said  counties,  or  either 
of  them,  may  deposit  ballots,  written  or  printed,  in  words  as 
follows:  "For railroad  aid,"  or  "against  railroad  aid."  Such 
ballots  shall  be  deposited  in  a  separate  box  provided  for  that 
purpose  by  the  inspectors  of  election,  and  such  ballots  shall 
be  considered  as  the  votes  of  the  legal  voters  upon  such  ques- 
tion,  and  shall  be  counted,  canvassed,  and  returned  to  the 
proper  officers  as  in  other  elections,  and  as  provided  under 
the  election  laws  of  the  state  applicable  thereto :  provided,  ten 
days'  notice  of  such  submission  shall  be  given  by  the  sheriff 
of  said  counties,  respectively,  by  posting  in  each  town  in  the 
county,  in  four  public  places,  a  written  or  printed  notice 
stating  that  a  submission  of  .the  questioii  of  railroad  aid  will 
be  had. 

Sec.  2.  If  a  majority  of  the  ballots  cast  in  any  of  said 
counties  be  "for  railroad  aid,"  the  county  board  of  super- 
visors of  said  county  shall  have  power^  by  resolution,  to  cause 
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to  be  issued  bonds  of  a  denomination  of  one  hundred  dollars 
to  one  thousand  dollars  each,  to  an  amount  not  exceeding 
fifty  thousand  dollars  for  each  of  said  counties,  payable  thirty 
years  after  the  date  thereof,  with  interest  at  the  rate  of  seyeoi 
per  centum,  payable  semi-annually  in  the  city  of  New  Tork^ 
at  such  place  as  the  treasurer  of  the  state  shall  designate. 
•  *  •  •  •  •  •    ' 

Bee.  8.  If,  from  any  cause,  the  said  question  is  not  sub* 
mitted  to  the  electors  of  either  of  said  counties  at  the  annual 
town  meeting,  on  the  first  Tuesday  of  April,  one  thousand 
eight  hundred  and  sixty-four,  it  shall  be  submitted  at  any 
election  or  town  meeting  thereafter,  when  any  ten  electors  of 
said  county  shall  file  with  the  clerk  of  the  county  board  of 
supervisors  a  petition  therefor;  and,  when  such  petition  ia 
thus  filed,  the  said  clerk  shall  give  notice  of  the  proposed 
submission  of  such  question  in  the  same  manner  as  noticea 
of  general  elections  are  now  required  by  law  to  be  given  by 
the  sheriff. 

Sec.  9.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  publication. 

Approved  April  1,  186fc 

UEKEBAL  Laws  os*  Wiscoksik — 1865 — Page  S80. 

Chapter  279. 

[Pablished  Maj  20, 1865.] 

An  act  to  legalize  the  proceedings  of  certain  town  meetings 
held  in  the  several  towns  of  St.  Croix  county. 

The  people  of  the  state  of  Wieconain,  represented  in  senate  and 

assembly,  do  enact  as  follows: 

Section  1.  The  special  towH  meetings  held  in  the  several 
towns  of  St.  Croix  county,  on  the  twenty-second  of  June,  1864,. 
and  the  canvass  of  the  votes  given  thereat,  under  the  acts 
passed  above,  entitled  for  the  purpose  of  aiding  in  the  con- 
struction  of  the  Tomah  &  Lake  St.  Croix  Railroad,  and  of 
the  St.  Croix  &  Lake  Superior  Bailroad,  are  hereby  declared 
to  be  legal  and  valid  in  all  respects,  as  if  the  said  laws  ia 
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relation  to  said  elections  and  canvass  of  rotes  bad  been  follj 
and  in  all  respects  complied  with. 

Sec.  2.  The  said  board  of  snpenrisors  of  8t.  Croix  oonnty 
are  hereby  authorized  and  empowered  to  issue  bonds  to  the 
amount  of  twenty-five  thousand  dollars  to  each  of  said  rail- 
road companies,  in  pursuance  of  said  acts,  for  the  purpose  of 
aiding  in  the  construction  and  completion  of  the  same,  in  the 
same  manner  and  with  the  like  effect  as  if  the  said  town 
meetings  had  been  legally  held,  and  the  votes  properly  can* 
vassed  under  said  acts. 

Sec.  3.  This  act  shall  take  effect  and  be  ki  force  from  and 
after  its  passage  and  publication. 

Approved  April  1,  1866. 

Fbt^atb  and  LooUi  Laws — 1873* 

Chapter  116. 

[PaWWhed  April  5, 1872.] 

An  act  to  repeal  a  portion  of  chapter  807  of  the  Oeneral 
Laws  of  1864,  entitled  "An  act  to  authorize  counties  therein 

'  named  to  aid  in  the  construction  of  a  railroad,  from  Tomah 
to  Lake  St.  Croix,  by  the  Tomah  &  Lake  8t.  Croix  Bail- 
road  Company." 

The  people  of  the  etate  of  Wieconein,  represented  in  senate  and 

assembly 9  do  enact  as  follows: 

Section  1.  So  much  of  chapter  807  of  the  General  Laws  of 
1864,  entitled  "An  act  to  authorize  certain  counties  therein 
named  to  aid  in  the  construction  of  a  railroad,  from  Tomah 
to  Lake  St.  Croix,  by  the  Tomah  &  Lake  St.  Croix  Bailroad 
Company,"  as  authorizes  the  issue  by  the  county  of  St.  Croix 
and  the  county  of  Eau  Claire  of  any  bonds  in  aid  of  the  con- 
struction  of  said  railroad,  is  hereby  repealed. 

Sec.  2.  All  acts  or  parts  of  acts  conflicting  with  the  pro* 
visions  of  this  act  are  hereby  repealed. 

Sec.  8.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

Approved  May  25, 1873. 
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Under  chapter  307,  Laws  1864,  in  the  month  of  Jnne, 
1864,  a  petition  was  made  and  presented  for  a  speeial  elec- 
tion to  be  held  in  the  several  towns  of  St.  Croix  county,  to 
vote  on  the  proposition  for  railroad  aid  to  the  amount  of 
$25,000.  A  meeting  was  held,  pursuant  to  call,  and  a  vote 
taken,  which  resulted  in  a  majority  vote  in  favor  of  such  aid. 
Afterwards,  there  being  some  supposed  irregularity  in  the 
holding  of  the  meeting  and  canvassing  the  votes,  chapter 
279,  Laws  1865,  was  passed.  The  supervisors  never  issued 
the  bonds  as  they  were  empowered  to  do  by  the  second  sec- 
tion of  the  act  of  1864;  and  the  question  is  whether  the 
transaction  of  the  vote,  in  connection  with  the  several  stat- 
utes, and  the  fact  that  the  road  has  been  built,  constitute  a 
contract  which  the  plaintiff  has  the  right  to  have  specifically 
performed. 

I  think  the  proper  construction  of  section  2  of  the  act  of 
1864  is  that  it  vests  a  discretion  in  the  board  of  supervisors, 
after  a  favorable  vote  has  been  had,  to  cause  to  be  issued 
bonds  to  an  amount  not  exceeding  $50,000.  If  the  statute 
had  authorized  the  people  to  vote  the  amount,  and  then  pro- 
vided the  board  might  issue  the  bonds  for  the  amount  so 
voted,  perhaps  it  would  be  the  duty  of  the  board  to  issue  the 
bonds,  though  the  law  were  permissive.  But,  under  this  stat- 
ute, the  people  were  only  authorized  to  vote  on  the  question 
of  aid  either  "for  or  against."  They  were  not  authorized  to 
vote  any  particular  amount.  If  they  voted  for  railroad  aid, 
then  the  board  of  supervisors  were  empowered  to  determine 
the  amount,  not  exceeding  $50,000,  and  cause  the  bonds  to 
be  issued. 

It  seems  clear  that  the  action  of  the  board,  in  fixing  the 
amount  by  resolution  and  authorizing  the  issue  of  the  bonds, 
is  an  essential  part  of  the  machinery  by  which  thp  aid  can  be 
given;  that  the  law  vests  a  discretionary  power,  and  that 
until  the  supervisors  make  their  resolution  there  is  no  con- 
tract. The  supervisors,  and  not  the  people,  are  the  usual 
contracting  power  of  the  county,  and  it  is  not  to  be  presumed 
that  the  legislature  intended  to  take  this  power  from  the 
board,  unless  such  intention  is  clearly  expressed. 
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In  this  case  the  vote  of  the  people,  under  the  law,  conferred 
the  power  on  the  board  to  make  the  contract,  but  did  not 
constitute  the  contract  itself.  That  power  was  still  left  with 
the  board.  It  is  claimed  by  complainant's  counsel,  in  his 
argument  upon  the  demurrer,  (see  page  11,  printed  brief,) 
that  it  was  held  by  this  court,  in  Wadsworth  v.  County  of  Eau 
Claire,  that  the  complaint,  which  set  up  substantially  the 
same  facts  as  this,  presented  a  proper  case  for  equitable 
relief.  I  do  not  so  understand  the  decision  of  the  court. 
Indeed,  the  court  had  no  occasion  to  decide  that  question. 
That  was  an  action  at  law  to  recover  damages  by  this  same 
plaintiff  against  the  county  of  Eau  Claire,  which  had  voted 
aid  under  the  same  statute,  and  the  supervisors  had  refused 
to  issue  .the  bonds.  A  demurrer  was  interposed,  and  the 
case  argued  at  the  June  term,  1876,  before  Judges  Davis  and 
Hopkins,  and  the  demurrer  sustained.  There  was  no  opinion 
filed,  and  the  record  does  not  disclose  the  ground  of  the 
decision.  But  it  would  appear,  from  the  briefs  of  counsel, 
that  the  case  was  mainly  argued  and  submitted  upon  the 
questiozi  as  to  whether  or  not  the  vote  of  the  people  to  extend 
aid  constituted  a  contract,  in  connection  with  the  statute,  in 
the  absence  of  any  resolution  of  the  board  authorizing  the 
issue  of  the  bonds.  In  sustaining  the  demurrer,  the  court 
necessarily  decided  that  the  complaint  did  not  set  up  a  cause 
of  action.  How  the  court  might  have  held  if  the  complaint 
prayed  for  equitable  relief  we  can  best  judge  from  what  was 
held  afterwards,  when  the  same  case  came  before  the  court 
in  that  form.  If  there  was  a  contract  with  the  railroad  com- 
pany to  issue  the  bonds,  and  a  breach  of  that  contract,  as 
there  assuredly  was,  if  any  such  oontract  existed,  by  a  failure 
to  issue  them,  so  that  an  action  would  lie  to  enforce  a  specific 
performance,  it  is  difficult  to  see  why  an  action  at  law  will 
not  lie  for  damages.  After  the  demurrer  in  the  action  at 
law  was  sustained,  the  case  was  discontinued,  and  an  action 
like  this  commenced,  in  December,  1876,  on  the  chancery 
side,  to  compel  a  specific  performance  of  the  contract.  The 
same  plea  was  put  in  as  here.  The  case  was  argued  before 
his  honor  Judge  Drummond,  at  the  La  Crosse  term,  in  Sep- 
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iember,  1877)  and  the  demurrer  again  snsiained.  An  appeal 
from  the  decision  was  taken  in  the  spring  of  1878|  to  th« 
supreme  courty  and  the  case  is  now  pending  in  that  court;  so 
that,  unless  the  statute  of  April  1,  1865,  legalizing  the  pro- 
ceedings of  the  several  town  meetings  in  St.  Glair  county, 
changes  the  aspect  of  this  case,  the  question  will  appear  to 
be  res  adjudicata  in  this  court;  and  such  I  believe  to  be  the 
fact,  as  I  cannot  see  that  the  last-named  statute  helps  the 
plaintiff's  case. 

It  seems  clear  from  the  title  of  the  statute,  as  well  as  from 
the  provisions  of  sections  1  and  2,  that  the  purpose  is  not  to 
levy  a  tax  upon  the  county  or  to  make  a  contract  for  the 
county,  but  to  simply  cure  the  supposed  defects  and  irregu- 
larities in  the  holding  of  the  several  town  meetings,  under  the 
law,  and  in  the  canvassing  of  the  votes  thereat,  so  as  to  put 
the  supervisors  in  the  same  condition  of  authority,  in  regard 
to  the  issuing  of  bonds  to  the  extent  of  $25,000,  that  they 
would  have  been  in  if  the  said  town  meeting  had  been  legally 
held  and  the  votes  properly  canvassed.  To  give  the  act  a 
larger  meaning  would  be  doing  violence  to  the  language  of  the 
title  as  well  as  that  of  the  body  of  the  act  itself. 

I  think  the  case  of  AspenwaU  et  al,  v.  ComWs  of  the  County 
cf  Daviess,  22  How.  364,  is  an  authority  in  point  on  the  main 
question  raised  by  this  demurrer.  In  one  important  respect 
that  case  was  a  stronger  one  for  the  plaintiff  than  this.  The 
bonds  had  been  actually  issued  and  sold  by  the  company  to 
parties  who  had  no  notice  of  their  invalidity.  It  is  stronger 
in  another  respect,  that  the  law  in  that  case  made  it  the  duty 
of  the  board  of  commissioners  to  subdoribe  for  the  stock,  if  a 
majority  of  the  qualified  voters  determined  in  favor  of  the  sub* 
scription.  And  yet  the  court  in  that  case,  on  page  378,  say: 
"It  is  insisted  that  the  contract  of  subscription  became  com- 
plete when,  at  the  election,  amajorityof  the  votes  was  cast  in 
its  favor,  and  did  not  require  the  form  of  a  subscription  on  the 
books  for  the  stock  of  the  railroad  company  to  make  it  obligatory 
upon  the  parties.  *  *  *  But  the  court  is  unable  to  con- 
cur in  this  view.  It  holds  that  a  subscription  was  necessary 
to  create  a  contract  binding  upon  the  county,  on  one  side,  to 
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take  and  pay  the  bonds;  and  npon  the  other,  to  tmnsfer  the 
stock  and  receive  the  bonds  for  the  same.  Until  the  sub- 
scription is  made  the  contract  is  anexecuted^  and  obligatoty 
U'pon  neither  party.  *• 

See,  also,  Town  of  Concord  r.  8amng$  Bank,  92  U.  S.  626. 

Demarrer  sustained. 


Shuxwat  and  others  v.  CHKXioo  &  Iowa  B.  Co.  and  others. 

{OireuU  Court,  N.  D.  lainoU.    ,  1880. ) 

1.  RbmoyaI/— Waot?  of  Coi»tboyerst.— In  a  controversy  between  a  rail- 
road and  its  stockholdersi  as  to  the  yalidity  of  certain  shares  of  the 
railroad  stock,  the  cause  cannot  be  removed  to  the  federal  court  upon 
the  application  of  the  holder  of  such  stock,  where  there  is  no  contro- 
versy as  to  its  ownership. 

Dbummond,  G.  J.  This  was  a  bill  filed  in  the  state  court 
by  several  stockholders  of  the  railroad  company  jfor  the  pur- 
pose of  obtaining  a  decree  of  the  court  declaring  that  certain 
shares  of  stock,  issued  by  the  president  of  the  railroad  com-, 
pany  to  the  Chicago,  Burlington  <b  Quincy  Bailroad  Com- 
pany, were  invalid.  There  was  an  answer  put  in  by  the 
defendants,  and,  after  various  steps  taken  in  the  state  court, 
Charles  E.  Perkins,  one  of  the  officers  of  the  Chicago,  Bur- 
lington &  Quincy  Bailroad  Company,  and  a  citizen  of  Iowa, 
made  application  to  have  the  cause  removed  to  this  court. 
The  usual  petition  and  bond  were  filed,  and  the  record  is 
brought  to  the  court  and  leave  asked  by  the  defendants  to 
have  the  transcript  of  the  record  from  the  state  court  filed, 
and  the  cause  entered  upon  the  calendar,  on  the  ground  that 
it  has  been  properly  removed  from  the  state  court  to  this 
court.  To  this  objection  is  made  by  the  plaintiffs,  they  in- 
sisting that  the  cause  is  not  of  such  a  character  as  it  can  be 
properly  transferred  to  this  court. 

The  controversy  is  as  to  the  validity  of  6,640  shares  of  stock 
of  the  Chicago  &  Iowa  Bailroad  Company.  There  seems  to 
be  no  controversy  as  to  the  ownership  of  this  stock,  if  valid, 
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being  in  the  Chicago,  Burlington  &  Quincy  Ballroad  Com- 
pany. Admitting  that  there  may  be  a  question  as  to  the  part 
which  each  of  the  individual  defendants  may  have  taken  in 
any  acfc  affecting  the  validity  of  the  stock,  still  I  do  not  well 
see  how,  under  the  facts  of  the  case,  and  considering  the 
questions  involved  in  it,  there  can  be  said  to  be  a  contro- 
versy which  is  wholly  between  Mr.  Perkins,  who  asks  for  the 
removal  of  the  cause,  and  the  plaintiffs.  If  it  were  admitted 
that  he  took  a  more  active  part  in  any  transaction  which 
would  tend  to  render,  or  which  would  actually  renler,  the 
stock  invalid,  it  is  difficult  to  understand  how  that  m  .kes  it 
a  controversy  wholly  between  him  and  the  plaintiffs,  or  be- 
tween the  plaintiffs  and  any  one  of  the  individual  defend- 
ants. And  if  it  were  conceded  also  that  one  of  the  individual 
defendants  was  the  owner  of  a  portion  of  the  stock,  and  its 
invalidity  was  to  be  determined  or  ascertained  from  trans- 
actions in  which  the  defendants  participated  jointly,  I  cannot 
see  that  it  should  be  regarded  as  creating  such  a  contro- 
versy; but,  as  has  already  been  stated,  in  view  of  the  admitted 
ownership  of  the  shares  of  the  stock,  there  cannot  be  said 
to  be  any  controversy  existing  in  the  case,  which  is  wholly 
between  Mr.  Perkins  and  the  plaintiffs,  and  therefore  the* 
application  which  is  made  to  have  the  transcript  of  the  rec- 
ord filed,  and  the  cause  entered  on  the  calendar,  is  overruled. 


Smith  v.  Town  of  Ontario. 
{(Hrcuit  C(mrt,  Jf.  D.  New  York,    November  9, 1880.) 

L  FoBMBB  Adjudication— -EsTOFFBL.— -A  former  adjudication  Is  an  es- 
toppel only  as  to  the  matters  in  issue  or  points  in  controT^rsy,  upon 
the  determination  of  which  the  finding  or  verdict  was  rendered. 
CromweU  v.  County  ofSac^  94  U.  S.  361. 

X  Baiib  —  "  Mattbe  in  Ibsttb  "  —  DEnNirioN. — The  matter  in  issue  or 
point  in  controversy  is  that  ultimate  fact  or  state  of  facts  in  dispute 
upon  which  the  verdict  or  finding  is  predicated. 

S,  Bame  —  Matter  of  Evidence.— Whatever  is  merely  matter  of  evi- 
dence becomes  of  no  importance  after  the  determination  of  the  matter 
in  issue. 
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4.  Sajcs— Agenct. — Therefore,  an  adjudication  that  certain  bonds  were 
originally  Issued  by  the  agents  of  the  defendant  without  authority^ 
will  preclude  the  plaintiff  from  showing  in  another  action  a  ratifica- 
tion by  the  defendant  of  the  acta  of  his  agents. 

Motion  for  a  New  Trial. 

C.  T.  Richardson  and  Alhertm  Perry ^  for  complainant, 

W.  F.  CoggitweU,  for  defendant. 

Wallaob,  D.  J.  This  motion  for  a  new  trial  involves  the 
single  question  whether  or  not  the  judgment  in  the  former 
action  between  the  parties  concludes  the  plaintiff  upon  the 
issues  in  the  present  suit. 

The  former  action  was  brought  to  recover  instalments  of 
interest  on  certain  bonds  of  the  defendant  falling  due  April 
1, 1875.  The  present  action  is  to  recover  instalments  of  inter- 
est on  the  same  bonds  falling  due  April  1, 1876.  In  the  first 
action  a  verdict  for  the  defendant  was  directed  by  the  court 
and  judgment  was  entered  accordingly.  The  defendant  now 
insists  upon  that  judgment  as  coiiclusively  establishing  the 
defence  that  the  bonds  are  invalid. 

The  complaint  in  the  first  action  alleged,  in  substance,  that 
the  bonds  were  executed  and  issued  by  agents  of  the  de- 
fendant, in  compliance  with  authority  conferred  upon  th^ 
agents  by  statute.  The  answer  controverts  these  allegations. 
Upon  the  trial  the  defendant  moved  the  court  to  direct  a  ver- 
dict for  the  defendant,  upon  the  ground  that  the  agents  had 
issued  the  bonds  without  compliance  with  the  statute  in  sev- 
eral specified  particulars.  The  court  ruled  with  the  defend- 
ant, and  ordered  a  verdict  accordingly.  In  the  present  action 
the  same  issue  is  presented  by  the  pleadings,  but  upon  the 
trial  the  plaintiff  proved  that,  after  the  bonds  had  been 
issued,  the  defendant  ratified  the  acts  of  the  agents  in  exe- 
cuting and  issuing  the  bonds.  In  the  former  action  some 
evidence  was  given  which  tended  to  prove  a  ratification,  but 
the  point  whether  there  had  been  such  ratification  or  not  was 
not  decided  or  considered.  The  precise  question  now  is 
whether  the  plaintiff  is  precluded,  by  the  former  adjudication, 
from  showing  that,  although  the  bonds  were  originally  issued 
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\)j  the  agents  of  the  defendant  without  authority,  their  acts 
were  afterwards  ratified  by  their  principal. 

In  a  recent  case,  of  controlling  authority,  (Cromwell  t. 
County  of  Sac,  94  U.  S.  851,)  the  rules  which  furnish  the  test 
whether  or  not  a  former  adjudication  is  an  estoppel,  have 
been  defined  so  explicitly  as  to  remove  the  uncertainty  which 
has  existed  in  a  class  of  cases  as  to  which  there  have  been 
many  conflicting  expressions.  The  general  rule,  that  the 
judgment  of  a  court  of  concurrent  jxirisdiction  is  as  a  plea, 
a  bar,  or  as  evidence  conclusive  between  the  same  parties  upon 
the  same  matter,  directly  in  question  in  another  court,  has 
been  repeated  in  all  the  adjudications  since  it  was  enunciated 
by  Lord  Chief  Justice  De  Grey  in  the  Duchess  of  Kingston's 
'Case;  but  many  authorities  are  found  which  declare  that  the 
estoppel  applies  not  only  to  points  upon  which  the  court  was 
actually  required  to  form  an  opinion  and  pronounce  judgment, 
but  also  to  every  point  which  belonged  to  the  subject  of  the 
issu«,  and  which  the  parties  might  have  brought  forward  at 
the  time.  Perhaps  no  more  striking  illustration  of  the  extent 
to  which  this  doctrine  has  been  carried  can  be  found,  than  in 
the  decisions  of  the  court  of  appeals  of  this  state,  where  it  is 
held  that  a  recovery  by  a  surgeon  for  professional  services  is 
conclusive  in  his  favor  when  subsequently  sued  for  malprac- 
tice in  performing  such  services,  although  the  point  whether 
the  services  were  properly  performed  was  not  presented  or 
contested  in  the  former  suit..  Gates  v.  Preston^  41  N.  T.  113; 
Blair  v.  Bartlett,  76  N.  Y.  150.  It  is  unnecessary  to  refer  to 
cases  like  Davis  v.  Hedges,  Law  Rep.  6  Q.  B.  687,  and  Mondel 
v.  Steele^  8  Mees  &  W.  858,  which  are  directly  to  the  contrary 
effect;  but  there  are  expressions  of  opinion  in  cases  in  the 
supreme  court  prior  to  Cromioell  v.  County  of  Sac,  which  indi- 
cate that  the  estoppel  extends  not  only  to  the  matters  of  fact 
and  law  which  were  decided  in  the  former  action,  but  also 
to  the  grounds  of  recovery  or  defence  which  might  have  been 
l>ut  were  not  presented.  Beloit  v.  Morgan^  7  Wall.  619;  Ath 
rora  v.  West,  7  Wall.  106. 

In  CromweU  t*  County  qf  Sac,  however,  the  dqnelusivenesa 
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of  the  estoppel  as  to  all  matters  which  might  have  been  liti- 
gated, but  were  not  in  fact,  is  confined  to  cases  where  the 
second  action  is  brought  upon  the  same  claim  or  cause  of 
action  as  that  on  which  the  first  was  brought;  and  it  is  held 
that,  when  the  second  action  between  the  same  parties  is  upon 
a  different  claim  or  demand,  the  judgment  in  the  prior  ac- 
tion operates  as  an  estoppel  only  as  to  those  matters  in  issue 
or  points  controverted  in  the  former  action,  upon  the  deter- 
mination of  which  the  finding  or  verdict  was  rendered.  Ac- 
cordingly, it  was  decided  that  where  the  plaintiff  had  been 
defeated  in  an  action  upon  coupons  of  coxmty  bonds,  upon 
the  ground  that  the  bonds  were  void  against  the  county  because 
they  had  been  fraudulently  issued  by  the  county  judge,  that 
judgment  did  not  conclude  the  plaintiff  in  a  subsequent  action 
against  the  county,  brought  upon  subsequently  maturing  cou- 
pons of  the  same  bonds,  in  which  it  was  made  to  appear  that 
the  plaintiff  was  an  innocent  purchaser  of  the  coupons  for 
value  and  before  maturity.  The  decision  proceeds  upon  the 
ground  that  the  question  whether  the  bonds  were  void  as 
against  an  innocent  holder,  for  value  and  before  maturity, 
was  not  litigated  or  determined  in  the  former  suit,  and  was 
therefore  open  tcf  be  litigated  in  the  second  action. 

Accepting  CromweU  v.  County  of  Sac  as  decisive  of  the  doc- 
trine that  the  former  adjudication  is  an  estoppel  only  as  to 
the  matters  in  issue  or  points  in  controversy,  upon  the  deter- 
mination of  which  the  finding  or  verdict  was  rendered,  it  re- 
mains to  apply  that  doctrine  to  the  present  case.  Gonced- 
edly,  it  was  not  decided  that  the  acts  of  the  agents  in  issuing 
the  bonds  did  not  bind  the  defendant,  notwithstanding  the 
defendant  ratified  the  transaction,  because  the  effect  of  the 
ratification  was  not  considered.  But  it  was  decided,  upon  all 
the  evidence  in  the  case,  that  the  acts  of  the  agents  were  not 
binding  upon  the  defendant.  Now>  what  was  the  matter  in 
issue  or  point  in  controversy  in  that  action,  within  the  mean- 
ing of  the  rules  of  estoppel  ?  CromweU  v.  County  of  Sac  is  an 
authority  that  in  an  action  where  there  was  no  issue  as  to  the 
right  of  a  bona  Jide  purcaaser  to  recover  upon  bonds,  that 
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qaestion  was  not  concluded  in  a  subsequent  action  by  the 
adjudication  in  the  former  action.  But  that  case  does  not 
decide  that  a  former  adjudication  will  not  be  conclusive  upon 
a  given  question  unless  the  decision  turned  upon  precisely 
the  same  evidence  as  that  which  is  introduced  in  the  subse- 
quent action.  The  doctrine  of  estoppel  becomes  of  very  little 
practical  value  if,  whenever  a  former  adjudication  is  relied  on, 
the  former  can  be  distinguished  from  the  second  by  some 
variations  in  the  evidence.  The  matter  in  issue  or  point  in 
controversy  may  involve  a  number  of  minor  issues,  and  it 
cannot  be  said  not  to  have  been  decided  because  some  of 
these  minor  issues  were  not  specifically  considered. 

The  matter  in  issue  has  been  defined  in  a  case  of  leading 
authority  as  'Hhat  matter  upon  which  the  plaintiff  proceeds 
by  his  action,  and  which  the  defendant  controverts  by  his 
pleading."  King  v.  Chase,  15  N.  H.  9.  The  issues  presented 
by  the  pleadings  m^^y  be  Modified  by  the  proceedings  upon 
the  trial,  as  where  a  defence  is  withdrawn  from  consideration, 
or  where  a  count  in  the  declaration  is  abandoned.  However 
this  may  be,  the  matter  in  issue  or  the  point  in  controversy 
is  that  ultimate  fact  or  state  of  facts  in  dispute  upon  which 
the  verdict  or  finding  is  predicated.  If,  in  an  action  upon  a 
note,  the  defendant  denies  the  execution  of  the  note,  and  a 
verdict  is  found  for  the  plaintiff,  the  fact  that  the  defendant 
executed  the  note  is  established  finally  for  the  purpose  of  all 
subsequent  litigation  between  the  parties.  It  may  be  that 
this  conclusion  was  reached  upon  the  consideration  of  various 
subordinate  facts  which  do  not  appear  in  the  subsequent 
action,  or  which  stand  altered  by  the  case  newly  presented, 
yet  the  matter  in  issue  is  concluded  by  the  former  adjudica- 
tion. So,  in  an  action  against  a  principal  upon  a  contract 
made  by  an  agent,  where  the  defendant  denies  the  agency  and 
the  judgment  is  for  the  defendant,  the  fact  that  there  was  no 
agency  is  forever  established  for  the  purposes  of  future 
actions  between  the  parties.  It  may  be  that  the  fact  of  an 
agency  was  attempted  to  be  proved,  on  the  trial  of  the  former 
action,  by  shoiring  that  the  defendant  had  held  oat  the  per* 
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son  as  his  agent,  but  the  conolasiveness  of  the  adjudication 
could  not  be  overthrown  in  a  subsequent  action  by  proof  of  a 
written  authority  which  was  not  given  upon  the  trial  of  the 
former  action. 

In  short,  whatever  is  merely  matter  of  evidence  becomes  of 
no  importance  after  the  determination  of  the  matter  in  issue. 
If  these  views  are  correct  it  is  not  difficult  to  determine  what 
was  the  matter  in  issue  or  point  in  controversy  in  the  pres- 
ent case.  The  issue  was  whether  or  not  the  acts  of  the  agents 
in  issuing  the  bonds  were,  in  fact  and  in  law,  the  acts  of  the 
defendant.  It  was  determined  that  they  were  not.  The  point 
in  controversy  was  not  how  or  whereby  the  acts  of  the  agents 
became  the  acts  of  the  principal,  but  whether  they  were  so. 
The  plaintiff  sought  to  establish  the  issue  in  his  favor  by 
showing  a  statutory  authority  in  the  agents.  Instead  of  doing 
this,  the  plaintiff  might  have  shown  that  the  defendant  had 
adopted  the  acts  done  in  his  behalf.  A  subsequent  ratifica- 
tion is  equivalent  to  an  original  authorization.  Either  mode 
of  proving  the  agency  was  permissible  under  the  pleadings, 
and  the  allegations  of  the  pleadings  in  that  behalf  are  the 
same  in  the  present  action  as  in  the  former  one.  The 
ultimate  fact  to  be  proved  was  the  agency;  the  manner  of 
proving  it  was  merely  a  matter  of  evidence.  The  plaintiff 
can  no  more  be  permitted  to  re-open  the  matter  in  issue  thus 
settled,  by  the  new  evidence  which  he  offered  here,  than  he 
could  be  by  giving  in  evidence  new  or  additional  facts  show- 
ing compliance  with  the  statutory  requirements. 

Unless  these  conclusions  express  the  correct  view  of  the 
effect  of  a  former  adjudication,  it  would  be  wiser  to  abrogate 
all  the  rules  which  comprise  the  law  of  estoppel  relating  to 
the  conclusiveness  of  former  judgments.  They  are  intended 
to  give  permanence  to  established  rights  by  refusing  to  re-open 
controversies  which  have  onee  been  tried,  and  in  which  the 
parties  have  had  full  opportunity  to  bring  forward  their  proofs 
and  present  the  merits  of  their  case.  If  a  controversy  once 
tried  and  determined  is  to  have  no  effect  whenever  different 
evidence  upon  the  same  matter  in  issue  Qan  be  produced,  the 
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only  praotioal  Fesnli  would  be  to  add  to  the  ordinaiy  compli- 
oations  of  a  trial  those  which  would  arise  by  retiying  at  the 
same  time  a  former  controyersy  also. 
The  motion  for  a  new  trial  is  denied* 


Templb  and  others  v.  Smitr  and  othenu 
{OircuU  O&urtt  D.,  NebroBka.    November  11, 1880.) 

1.  BsKOVAir— AflsiGHMENT  OF  CZiAiMB.— A  defendant  cannot  acquire  the 

right  to  have  his  cause  removed  to  the  federal  courts  l^  the  purchase 
of  the  interests  of  his  co-defendants.* 

2.  fiAMB— OoHTBOyBBST— SBVBRAL  ObEDITOBB— GOKTBICPORANBOUB  At- 

TAcmcEBrTB.-*Five  several  attachments  were  sued  out  on  five  distinct 
claimsi  and  were  all  levied  at  the  same  time  upon  a  certain  stock  of 
goods.  Hddf  that  the  controversy  as  to  the  ownership  of  the  stock 
of  goods  was  a  single  controversy  between  the  plaintiffs  on  one  side, 
and  all  the  attachment  creditois  ui^on  the  other  side. 

Motion  to  Bemand. 

,  for  plaintiffs. 

— • — ,  for  defendants. 

MoGbaby,  G.  J.  We  have  considered  the  motion  to  remand. 
This  was  a  suit  brought  in  the  state  court — a  replevin  against 
the  sheriff  of  Sdline  county  to  recover  possession  of  a  stock  of 
goods  which  the  sheriff  held  under  five  several  writs  of  attach- 
ment.  The  sheriff  appeared  in  the  state  court,  and  inoved 
to  substitute  the  judgment  creditors  as  the  real  parties  in 
interest)  and  that  motion  was  sustained.  Two  of  these  judg- 
ment creditors  are  citizens  of  this  state,  one  of  them  is  a 
citizen  of  Iowa.  After  the  subtitution  of  the  judgment  cred- 
itors as  defendants,  the  Iowa  firm  appeared  in  the  state  court 
and  moved  to  be  substituted  as  sole  defendant,  alleging  that 
they  had  become  the  purchasers  of  the  claims.  There  is 
nothing  in  the  record  to  show  that  motion  was  acted  upon  by 
the  state  court,  but  immediately  upon  its  being  filed  the  non- 

•See  Boj/t  v.  Wright,  4  Fed.  Rep.  168. 
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,  resident  defendants  of  Iowa  filed  a  petlHon  to  remove  the 
cause  to  this  coart,  alleging  that  they  had  been  purchasers 
and  assignees  of  the  other  defendants.  The  motion  is  now 
made  to  remand  by  the  plaintiffs. 

I  have  already  decided  that  an  assignee  who  could  not 
originally  sue  in  this  court  cannot  remove  the  cause  from  the 
state  court.  That  disposes  of  this  case,  except  so  far  as  the 
claims  of  the  Iowa  parties,  which  they  held  originally,  are 
concerned.  They  owned  one  of  the  five  claims  upon  which  this 
attachment  was  sued  out,  independently, — a  claim  which  was 
in  controyersy  in  this  case.  It  is  now  insisted,  under  the 
second  section,  that,  if  the  whole  case  cannot  be  removed,  so 
much  as  related  to  the  claim  of  these  non-resident  parties 
may  be  removed.  The  original  controversy  here  is  between 
the  Iowa  attaching  creditors  and  these  plaintiffs,  but  it  is  not 
wholly  between  them.  The  controversy  is  as  to  the  owner- 
ship of  this  stock  of  goods,  and  that  is  a  ccmtroversy  between 
the  plaintiffs  on  one  side,  and  all  the  attachment  creditors  on 
the  other  side.  It  cannot  be  said  to  be  a  controversy  be- 
tween the  plaintiffs  and  any  one  of  the  creditors.  It  follows 
that,  if  this  cause  should  be  removed,  there  might  be  con- 
flicting judgments  upon  this  same  subject.. 

There  is  another  difficulty.  The  attachments  were  all 
levied  at  the  same  time,  and  they  are  to  be  paid  out  of  the 
proceeds  of  the  property.  How  can  this  court  confer  with,  or 
act  with,  any  court  in  making  any  pro  rata  disposition  of  this 
fund  ?  I  do  not  see  how  it  would  be  possible  to  get  along  in  that 
way.  Even  if  both  courts  should  sustain  the  attachment,  we 
could  not  be  inquiring  what  the  state  court  had  done. 

I  do  not  think  the  controversy  is  one  which  can  be  fully 
determined  between  the  Iowa  parties  and  other  olaimanti, 
and  the  motion  to  remand  is  sustained. 
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Brand  v.  United  States. 
(Oirouit  Court,  N.  D.  Neto  York.    November  6,  1880.) 

1.  Sending  Ijettebs  Thbouoh  Mail — ^Intent  to  Defaud— Bbv.  St. 

§  5480.— Section  5480  of  the  Revised  Statutes  provides  that  "if 
any  person  having  devised,  or  intending  to  devise,  any  scheme  or 
artifice  to  defraud  or  be  effected  by  either  opening,  or  intending 
to  open,  correspondence  or  communication  with  any  other  person, 
whether  resident  within  or  outside  of  the  United  States,  by 
means  of  the  post-office  establishment  of  the  United  States,  or  by 
inciting  such  other  person  to  open  communication  with  the  per- 
son so  desiring  or  intending,  shall,  in  and  for  executing  such 
scheme  or  artifice,  or  attempting  so  to  do,  place  any  letter  or 
packet  in  any  post-office  of  the  United  States,  or  take  or  receive 
any  therefrom,  such  person  so  misusing  the  post-office  establish- 
ment shall  be  punishable  by  a  fine  of  not  more  than  $500,  and  by 
imprisonment  for  not  more  than  18  months  or  by  both  such  pun- 
ishments." Heldj  that  the  word  "or,"  in  the  expression  "or  be 
effected,"  is  a  clerical  mistake  for  the  word  "to,"  and  that  the 
expression  should  be,  "to  be  effected." 

2.  CiacuiT  Court — ^Wbit  of  Ebbob— Act  of  Maboh  3,  18T9,  (20  U.  S. 

St.  at  Labge,  354.)— The  only  questions  that  can  be  reviewed  in 
the  circuit  court  upon  a  writ  of  error,  under  the  act  of  March  3, 
1879,  (20  U.  S.  St  at  Large,  354,)  relating  to  "criminal  cases  tried 
before  the  district  court,"  are  those  which  appear  by  the  record 
to  have  been  decided  and  duly  excepted  to  in  the  court  below. 

8.  Request — Indictment — Sufficiency. — ^A  request  to  instruct  the 
jury  that  there- was  no  evidence  in  the  case  upon  which  there 
could  be  a  legal  conviction  under  the  indictment,  does  not  raise 
any  question  as  to  the  sufficiency  of  such  indictment. 

4.  Same — Evidence — Sufficienct. — The  circuit  court  cannot,  on  writ 
of  error,  pass  upon  the  sufficiency  of  the  evidence  in  the  court  be- 
low, where  the  bill  of  exceptions  does  not  clearly  set  forth  all 
such  evidence. 

0.  Sbndino  Lettebs  Through  Mail — Intent  to  Defraud — Evtdencb. — 
The  fact  that  defendant  received  letters  in  answer  to  an  advertisement, 
and  the  fact  that  the  letter  inclosing  the  advertisement  to  the  news- 
paper in  which  it  was  published  was  in  the  defendant's  handwriting, 
warranted  the  court  in  charging,  under  the  circumstances  of  this  case, 
that  such  facts  were  evidence  that  defendant  mailed  such  letter  and 
advertisement. 

UnUed  States  v.  Hodke,  1  Fed.  Rbp.  426-442. 

Writ  of  Error  under  the  Act  of  March  3,  1879. 

Matthew  Hale,  for  plaintiff. 

Martin  I.  Townsend,  Dist.  Att'y,  for  the  United  States. 
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BiiATOHFOBD,  C.  J.  The  plaintiff  in  error,  Brand,  was  in- 
'ndicted  in  the  district  court  under  section  5480  of  the  Bevised 
Statutes.  That  section  provides  as  follows :  "If  any  person 
having  devised,  or  intending  to  devise,  any  scheme  or  artifice 
to  defraud  or  be  effected  by  either  opening,  or  intending  to 
open,  coi-respondence  or  communication  with  any  other  per- 
son, whether  resident  within  or  outside  of  the  United  States^ 
by  means  of  the  post-office  establishment  of  the  United 
States,  or  by  inciting  sucii  other  person  to  open  communica- 
tion with  the  person  so  desiring  or  intending,  shall,  in  and 
for  executing  such  scheme  or  artifice,  or  attempting  so  to  do, 
place  any  letter  or  packet  in  any  post-office  of  the  United 
States,  or  take  or  receive  any  therefrom,  such  person  so  mis- 
using the  post-office  establishment,  shall  be  punishable  by  a 
fine  of  not  more  than  $500,  and  by  imprisonment  for  not 
more  than  18  months,  or  by  both  such  punishments."  It  is 
plain  that  the  word  "or,"  in  the  expression  "or  be  effected," 
is  a  clerical  mistake  for  the  word  "to."  The  expression 
$hould  be,  "to  be  effected."  As  it  is  it  is  meaningless,  and 
with  it  the  whole  provision  is  incomplete.  If  the  reading 
be,  "to  be  effected,"  the  provision  is  complete  and  harmon- 
ious. The  scheme  to  defraud  is  to  be  effected  by  the  deviser 
of  it  opening  a  correspondence  by  mail,  or  by  his  inciting 
some  one  else  to  open  such  correspondence  with  him.  The 
mistake  exists  in  the  original  statute,  section  801  of  the  act 
of  June  8,  1873,  (17  U.  S.  St.  at  Large,  323.) 

The  indictment  contains  two  counts.  The  first  count 
alleges  that  Brand,  "at  Plattsburgh  aforesaid,  in  the  district 
aforesaid,  on  the  sixth  day  of  August,  A.  D.  1878,  knowingly, 
wrongfully,  and  unlawfully  devised  a  certain  scheme  and 
artifice  to  defraud,  to  be  then  and  there  effected  by  opening, 
and  intending  to  open,  correspondence  and  communication 
with  divers  other  persons  to  the  jurors  aforesaid  unknown,  by 
means  of  the  post-office  establishment  of  the  United  States, 
to-wit,  the  said  Anselm  P.  Brand  did  then  and  there  know- 
ingly, wrongfully,  and  unlawfully  devise  a  certain  scheme 
and  artifice  to  defraud  divers  persons,  to  the  jurors  aforesaid 
unknown,  of  divers  sums  of  money,  to  the  jurors  aforesaid 
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unknown,  which  said  scheme  and  artifice  was  by  the  said 
Anselm  P.  Brand  intended  to  be  effected  by  sending,  by 
means  of  the  post-office  establishment  of  the  United  States, 
to  the  editors  and  publishers  of  the  Malone  Palladium,  a 
weekly  paper  published  in  Malone,  Franklin  county.  New 
Tork,  and  within  the  northern  district  of  New  Tork,  and 
within  the  jurisdiction  of  this  court,  to-wit,  one  Frederick  J. 
Seaver  and  one  Oscar  P.  Ames,  who  were,  at  the  time' 
last  aforesaid,  the  editors  and  publishers  of  the  said  Malone 
PaUadiuMy  the  following  special  notice  and  letter,  to-wit : 

*"  Special  Notice. — Wanted:  A  few  good  young  men  (those 
from  the  country  preferred)  to  go  on  the  road  as  traveling 
salesmen,  to  sell  a  specialty  to  the- grocery  trade.  If  we  can 
get  the  right  ones,  will  pay  them  good  wages.  Examine  sam- 
ples of  our  specialty.  We  want  plain,  temperate,  ambitious 
young  men,  who  will  not  abuse  our  confidence,  and  who  are 
not  afraid  to  carry  a  44-pound  sample  case  and  make  60-day 
trips,  when  circumstances  require  it,  without  grumbling.  We 
want  you  to  travel  by  public  conveyance.  Enclose  25  cents 
with  your  application,  and  we  will  forward  you  a  sample, 
express  paid,  and  we  will  say  here  that  we  will  pay  no  atten- 
tion to  applicants  who  do  not  feel  interest  enough  to  examine 
sample  first,  and  be  your  own  judge  as  to  your  fitness  for  the 
work;  others  need  not  apply.  Address  A.  B.  Fritz  &  Co., 
care  Cumberland  House,  Plattsburgh,  New  Tork.     August 

6,  1878.' 

"*  Plattsburgh,  August  6,  1878. 

''<Dbab  Sib:  Enclosed  please  find  two  dollars,  as  part  pay- 
ment for  publishing  the  within  notice  for  two  months.  We 
shall  be  in  your  place  September  1st  or  2d,  and  will  call  and 
see  you  and  settle  same.  Please  send  us  a  paper,  with 
above  notice,  to  this  place,  care  of  Cumberland  House,  and 
oblige  A.  B.  Fbitz  &  Co/ 

''And  he,  the  said  Anselm  P.  Brand,  did  then  and  there 
knowingly,  wrongfully,  and  unlawfully  send  said  special  notice, 
by  means  of  the  post-office  establishment  of  the  United  States, 
to  the  said  Frederick  J.  Seaver  and  Oscar  P.  Ames,  editors 
and  publishers  M  aforesaid,  by  depositing  in  the  post-office 
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of  the  nniiecl  States,  at  Plattsbuigh  aforesaid,  said  spedal 
notice  and  letter,  he,  the  said  Anselm  P.  Brand,  then  and  there 
intending  to  cause  said  special  notice  to  be  published  in  said 
Malone  PaUadivm,  and  circulated  through  the  mails  of  the 
United  States  by  means  of  the  post-of&ce  establishment  of  the 
United  States,  which  said  special  notice  was  then  and  there 
a  scheme  and  artifice  to  defraud  divers  and  sundry  persons, 
to  the  jurors  aforesaid  unknown;  and  which  said  special  notice 
was,  at  Malone  aforesaid,  by  the  said  Anselm  P.  Brand,  there- 
after, to-wit,  on  the  fifteenth  day  of  August,  A.  D.  1878,  know- 
uigly*  wrongfully,  and  unlawfully  caused  to  be  deposited  in  the 
post-office  of  the  United  States,  to-wit,  in  the  post-office  at 
Malone  aforesaid,  he,  the  said  Anselm  P.  Brand,  then  and 
there  intending  thereby  to  open  communication,  by  means  of 
the  post-office  establishment  of  the  United  States,  with  divers 
persons  to  the  jurors  aforesaid  unknown,  he,  the  said  Anselm  P. 
Brand,  then  and  there,  by  such  meansi  knowingly,  wrongfully, 
and  unlawfully  contriving  and  intending  to  defraud  said  per- 
sons, contrary,'*  etc. 

The  second  count  alleges  that  Brand,  "on  the  fifteenth  day 
of  August,  A.  D.  1878,  at  Malone,  in  the  county  of  Franklin, 
and  state  of  New  Tork,  and  northern  district  of  New  York, 
and  within  the  jurisdiction  of  this  court,  knowingly,  wrong- 
fully, and  unlawfully  did  cause  to  be  deposited  in  the  post- 
office  of  the  United  States,  to-wit,  in  the  post-office  at 
Malone,  aforesaid,  a  certain  'special  notice'  in  the  words 
and  figures  following,  to-wit,  [as  in  the  first  count,]  which 
said  special  notice  was  then  and  there,  by  the  said  Anselm 
P.  Brand,  caused  to  be  signed  at  the  end  thereof  as  fol- 
lows, <A.  B.  Fritz  &  Go.,'  and  which  said  special  notice  was 
then,  and  there,  by  the  said  Anselm  P.  Brand,  caused  to  be 
addressed  to  divers  persons,  to  the  jurors  aforesaid  unknown, 
intending  thereby  to  open  communication  with  said  persons, 
and  intending  thereby  to  incite  said  persons  to  open  com- 
munication with  him,  the  said  Anselm  P.  Brand,  he,  the  said 
Anselm  P.  Brand,  then  and  there,  by  such  means,  knowingly, 
wrongfully,  and  unlawfully  contriving  and  intending  to 
defraud  said  persons,  contrary,**  etc. 
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This  case  is  before  the  court  on  a  writ  of  error,  allowed 
under  the  provisions  of  the  act  of  March  3, 1879,  (20  U.  S.  St. 
at  Large,  854.) 

The  record  states  that,  on  a  trial  on  a  plea  of  not  guilty  of 
the  offences  charged  in  the  indictment,  the  defendant  was 
found  guilty  of  the  offences  charged  in  said  indictment,  and 
was  sentenced  for  said  offences  to  be  imprisoned  in  the 
Albany  county  penitentiary  for  the  term  of  one  year,  and  to 
pay  a  fine  of  $250.  The  return  to  the  writ,  in  addition  to 
the  I'ecord  of  judgment  and  the  minutes  of  the  trial,  contains 
a  bill  of  exceptions  taken  by  the  defendant.  There  is  no 
assignment  of  errors,  nor  any  statement  of  any  exceptions 
except  such  exceptions  as  are  found  in  the  bill  of  exceptions. 
There  is  no  statement  of  any  objection  having  been  taken  in 
the  court  below  to  the  indictment,  by  demurrer  or  otherwise, 
either  as  to  form  or  substance,  or  of  any  motion  to  quash  it, 
or  of  any  motion  there  in  arrest  of  judgment.  There  is  not, 
in  the  bill  of  exceptions,  any  statement  of  any  question  hav- 
ing been  raised  as  to  the  indictment.  Nevertheless,  the 
defendant  on  this  writ  of  error  raises  the  question  a»  to  the 
BufiBciency  of  the  indictment.  He  contends  that  the  indict- 
ment charges  no  criminal  act;  that  it  is  not  enough  to  allege 
an  intent  to  defraud;  that  no  facts  are  stated,  which,  if 
proved,  will  support  the  conclusion  averred,  that  the  deposit 
of  the  notice  in  the  post-office  was  in  pursuance  of  a  scheme 
to  defraud;  that  the  notice  and  the  letter  are  harmless  and 
innocent  if  issued  in  good  faith ;  that  it  is  not  averred  that 
the  notice  was  not  signed  by  A.  B.  Fritz  &  Co.,  or  that  A.  B. 
Fritz  &  Co.  were  not  ready  or  did  not  intend  to  forward  the 
samples  as  provided  in  the  notice,  or  that  the  specialty  to  be 
sold  to  the  grocery  trade  did  not  exist,  or  had  no  value,  or 
that  the  persons  who  may  have  sent  their  money  to  the 
address  indicated  did  not  receive  the  samples  promised,  or 
were  in  any  way  defrauded,  and  that  averments  should  be 
found  in  the  indictment  from  which  the  court  can  see  how 
the  fraud  was  to  be  accomplished. 

Thfe  act  of  March  8,  1879,  provides  that  the  circuit  court 
shall  have  jurisdiction  of  writs  of  error  ''in  certain  specified 
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criminal  cases  tried  before  the  district  court;"  that  "in  such 
case  a  respondent,  feeling  himself  aggrieved  by  a  decision  of 
a  district  court,  may  except  to  the  opinion  of  the  court,  and 
tender  his  bill  of  exceptions,  which  shall  be  settled  and 
allowed  according  to  the  truth,  and  signed  by  the  judge,  and 
it  shall  be  a  part  of  the  record  of  the  case;"  that  the  respond- 
ent "may  petition  for  a  writ  of  error  from  the  judgment  of 
the  district  court,  *  •  •  which  petition  shall  be  pre- 
sented to  the  circuit  judge,  ♦  *  *  who,  on  consideration 
of  the  importance  and  difficulty  of  the  questions  prescribed 
in  the  record,  may  allow  such  writ  of  error." 

The  purport  of  these  provisions  is  that  it  is  only  the  decis- 
ions of  the  district  court  which  are  excepted  to  in  that  court 
that  can  be  reviewed  under  the  writ  of  error.  The  questions 
to  be  considered  on  allowing  the  writ  are  only  the  questions 
decided  by  the  court  below,  and  which  appear  by  the  record 
to  have  been  decided,  and  where,  also,  the  decisions  were 
excepted  to  below.  In  this  case,  the  petition  for  the  writ, 
which  is  part  of  the  case,  sets  forth  that,  on  the  trial,  "  your 
petitioner,  by  his  counsel,  excepted  to  many  of  the  rulings  of 
said  court;  that  said  rulings  relate  to  the  construction  of  said 
section  of  the  Revised  Statutes,  and  to  the  evidence  requisite 
for  a  conviction  under  said  section ;  that  a  bill  of  exceptiohs 
has  been  made  on  behalf  of  your  petitioner,  and  has  been 
settled  and  allowed,"  "and  become  part  of  the  record  of  the 
case;"  and  "that  your  petitioner  is  advised  by  his  counsel 
and  believes  that  the  questions  arising  on  said  exceptions  and 
presented  in  the  record  are  important,  and  that  there  is  good 
ground  for  the  belief  that  the  rulings  of  said  district  court,  or 
some  of  them,  were  erroneous,  and  will  be  so  adjudged  by  the 
circuit  court."  On  a  writ  of  error  allowed  on  such  a  petition, 
and  solely  on  the  questions  raised  by  the  bill  of  exceptions, 
it  is  not  competent,  under  this  statute,  to  review  any  other 
questions.    . 

The  bill  of  exceptions  states  that  at  the  close  of  the  evi- 
dence the  defendant,  by  his  counsel,  requested  the  court  to 
instruct  the  jury  that  there  was  no  evidence  in  the  case  upon 
which  the  defendant  could  legally  be  convicted  under  the 
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indictment.  The  court  refused  to  bo  instruct  the  jury,  and 
the  defendant  excepted  to  such  refusal.  This  request  cannot 
be  regarded  as  raising  any  point  as  to  the  suiBScienoy  of  the 
indictment.  It  only  raises  the  point  as  to  the  suiBScienoy  of 
the  evidence  to  warrant  a  conviction  on  the  indictment  as  it 
stood,  assuming  it  to  be  good. 

The  defendant  seeks  to  raise  the  point  as  to  the  propriety 
of  such  refusal.  But  this  court  cannot  pass  on  that  question, 
for  the  reason  that  the  bill  of  exceptions  cannot  be  regarded 
as  setting  forth  all  the  evidence.  It  does  not  state  that  it 
sets  forth  all  the  evidence,  nor  does  it  state  anything  from 
which  it  can  be  inferred  that  it  sets  forth  all  the  evidence. 
On  the  contrary,  it  appears  clearly,  from  its  f ace^  that  it  does 
not  set  forth  all  the  evidence. 

The  defendant  requested  the  court  to  instruct  tne  ]ury  (1) 
"that  there  is  no  evidence  in  the  case  from  which  the  jury 
can  find  that  defendant  placed  the  special  notice  and  letter  in 
question  in  any  post-office  of  the  United  States,  or  caused  it 
to  be  so  placed."  This  request  was  refused,  and  the  refusal 
was  excepted  to.  For  the  reason  before  stated,  this  request 
cannot  be  passed  on  by  this  court.  The  bill  of  exceptions 
states  that  "no  direct  evidence  was  given  that  the  defendant 
placed  the  paper  in  question  in  any  post-office,  or  that  he 
received  the  same  from  any  post-office,  except  as  herein  above 
stated.  "*  Indirect  evidence  may  have  been  given  to  the  above 
effect,  and  was  competent  to  be  considered,  and  may  have 
been  sufficient,  in  connection  with  the  direct  evidence  referred 
to,  to  warrant  the  finding  mentioned.  The  implication  from 
the  statement  is  that  it  was  given,  and  is  not  set  forth.  At  all 
events,  it  does  not  appear  that  the  bill  of  exceptions  sets 
forth  all  the  evidence  on  the  point,  and  the  court  below,  im 
ruling  on  the  request,  was  passing  on  all  the  evidence, 

The  defendant  raquestd  the  court  to  instruct  the  jury  (2) 
"that  the  mailing  of  the  Malone  Palladium  at  Malone,  by  the 
publishers  of  that  paper,  did  not  constitute  an  offence  under 
the  laws  of  the  United  States  for  which  defendant  can  be  held 
liable  on  the  evidence  in  this  case."  This  request  was  re- 
fused, and  the  refusal  was  excepted  to.    This  request  was 
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intended  io  raise  the  point  as  to  the  sufficiency  of  the  evidence 
\>  show  that  the  defendant  deposited,  or  caused  to  be  depos- 
itedy  in  the  post-office  at  Malone  the  newspapers  containing 
ihe  published  notice.  Tt  does  not  appear  that  all  the  evi- 
dence is  set  forth,  and  tiie  remarks  before  made  apply  to  this 
branch  of  the  case. 

The  defendant  requested  the  eourt  to  instruct  the  jury  (3) 
''that  there  is  no  evidence  upon  which  the  jury  can  find  that 
the  defendant  received  any  letter  or  letters  from  any  post^ 
office  of  the  United  States,  in  violation  of  the  laws  of  the 
United  States,  for  which  he  is  liable  on  this  trial;*'  and  (4) 
"that  under  the  indictment  in  this  case  defendant  cannot  be 
convicted  of  receiving  any  letter  from  any  post-office,  in  vio- 
lation of  the  laws  of  the  United  States.  ** 

These  requests  were  each  of  them  refused  and  each  request 
was  excepted  to.  The  bill  of  exceptions  then  states :  ''The 
court  thereupon  charged  the  jury,  among  other  things,  as 
follows :  He  read  to  them  section  5480  of  the  Bevised  Stat- 
utes, and  instructed  the  jury  that  the  fact  that  some  person 
had  devised  a  scheme  to  defraud,  to  be  effected  through  the 
agency  of  the  post-office,  had  been  established  to  such  extent 
that  they  were  authorized  to  find  the  case,  as  to  that  ele- 
ment, made  out;  that  the  important  question  was  whether 
this  defendant  devised  it  and  mailed  the  letter  containing  the 
advertisement  to  the  publishers  of  the  Malone  Palladium, 
and  received  the  answers  to  the  advertisement,  and  unless 
they  found  against  the  defendant  upon  this  question  he  could 
not  be  convicted;  that,  if  he  was  the  person  who  had  done 
this,  he  was  within  the  provisions  of  the  statute ;  that  it  was 
not  necessary  that  the  letter  should  be  personally  mailed  or 
personally  received  from  the  post-office  by  the  defendant,  ill 
order  to  warrant  a  conviction ;  if  he  caused  or  procured  the 
letter  to  be  mailed,  that  was  sufficient;  that  the  defendant 
started  with  the  presumption  of  innocence  and  was  entitled 
to  the  benefit  of  any  reasonable  doubt ;  that  he  could  not  be 
convicted  unless  the  evidence  was  such  as  was  not  only  con- 
sistent with  guilt,  but  inconsistent  with  innocence ;  that  as  to 
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the  qnestioxiy  Who  caused  the  letter  which  enclosed  the  ad« 
vertisement  to  the  Malone  Palladium  to  be  mailed  ?  the  fact 
that  the  letter  was  in  defendant's  handwriting,  of  itself,  un- 
explained, was  sufficient  to  authorize  the  conclusion  that  it 
was  mailed  by  him;  that  it  was  proved  that  the  defendant 
was  at  the  Cumberland  House  every  day,  or  nearly  every 
day,  except  Sundays,  from  August  15th  to  August  26th,  and 
it  was  also  proved  that  letters  addressed  to  A.  B.  Fritz  &  Co. 
•  disappeared  mysteriously  from  the  box  to  which  he  had  ac- 
cess. 

''The  court  also  charged  that  the  jury  might  consider  on  this 
question  the  false  statement  which  the  defendant  had  made 
with  respect  to  the  handwriting  of  the  paper,  that,  if  the  tes- 
timony of  Mrs.  Sibley  was  true,  then  it  was  plain  that  he  had 
the  answers  to  this  advertisement  in  his  possession,  and,  if 
he  received  the  answers,  this  fact  was  important  as  tending 
to  show  who  mailed  the  advertisement  and  letter  to  the 
Malone  Palladium;  but  that  the  jury,  even  if  they  disregarded 
the  evidence  of  Mrs.  Sibley  as  unworthy  of  credit,  might  find, 
from  the  other  circumstances  in  the  case,  that  a  sufficient 
case  had  been  made  out  to  authorize  the  conviction  of  the 
defendant.  The  defendant,  by  his  counsel,  thereupon  duly 
excepted  to  the  charge  of  the  court  that  it  was  not  necessary 
that  the  letter  should  be  personally  mailed  by  the  defendant, 
or  that  letters  should  be  personally  received  by  him  from  the 
post-office,  in  order  to  warrant  his  conviction.  Defendant,  by 
bis  counsel,  also  excepted  to  the  charge  of  the  judge  that  the 
fact  that  the  letter  to  the  Malone  Palladium  was  in  the  hand- 
writing of  the  defendant,  of  itself,  unexplained,  was  sufficient 
to  authorize  the  conclusion  that  it  was  mailed  by  the  defend- 
ant; and  thereupon  the  court  modified  that  portion  of  its 
charge  by  saying  that  it  was  evidence  from  which  the  jury 
might  infer  that  such  letter  was  mailed  by  the  defendant;  to 
which  modification  the  defendant,  by  his  counsel,  also  duly 
excepted.  Defendant,  by  his  counsel,  also  excepted  to  that 
part  of  the  charge  of  the  court  by  which  the  jury  were  in- 
structed  that,  even  if  they  disregarded  the  evidence  of  Mrs. 
Bibley  as  unworthy  of  credit,  they  might  find,  from  the  other 
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circumstanceB  in  the  case,  that  a  sufficient  case  had  been 
made  out  to  authorize  the  defendant's  conviction." 

It  is  insisted  by  the  defendant  that  it  was  error  to  refuse 
to  charge  in  accordance  with  request  3,  because  the  in- 
dictment does  not  charge  the*  defendant  with  the  offence  of 
receiving  a  letter  from  a  post-office,  and  because  there  was 
no  evidence  that  be  took  or  received  a  letter  from  a  post-office, 
but  evidence  only  at  most  which  tended  to  show  that  he  took 
from  the  delivery  box  of  the  Cumberland  House  letters  an- 
swering the  advertisement,  which  had  come  through  the 
post-office  and  been  put  into  such  delivery  box.  It  is  also 
insisted  by  the  defendant  that  it  was  error  to  refuse  to  charge 
in  accordance  with  request  4,  because,  by  such  refusal,  in 
connection  with  what  was  said  in  the  charge  in  regard  to 
receiving  the  answers  to  the  advertisement,  the  jury  were 
permitted  to  convict  the  defendant  of  an  offence  with  which 
he  was  not  charged  in  the  indictment.  In  regard  to  request 
3,  the  remark  before  made  applies,  that  the  whole  evidence 
is  not  set  forth  in  the  bill  of  exceptions.  Moreover,  if  the 
proposition  in  request  3  was  true,  it  was  not  error  not  to 
charge  it.  It  was  irrelevant.  The  converse  of  the  proposi- 
tion was  not  asserted  by  the  court.  The  jury  were  not 
charged  that  the  defendant  was  on  trial  for  receiving  a  letter 
from  a  post-office«  There  is  nothing  in  the  charge  as  set  forth 
to  that  effect.  The  jury  were  instructed  that  the  question  was 
whether  the  defendant  devised  the  scheme  to  defraud,  and 
mailed  the  letter  to  the  Malone  Palladium,  and  received  the 
answers  to  the  advertisement;  and  that  unless  they  found 
against  the  defendant  on  this  question  he  could  not  be  convicted. 
Evidence  had  been  given  to  show  that  the  defendant  received 
the  answers  to  the  advertisement — ^not  that  he  received  them 
from  the  post-office,  but  that  he  had  them  in  his  possession,  and 
had  taken  them  from  the  box  in  the  Cumberland  House.  No 
other  evidence  appears  tending  to  show  that  he  receiYed  them 
from  a  post-office.  The  part  of  the  charge  referred  to  was 
was  not  excepted  to  by  the  defendant.  It  was  too  favorable 
to.  the  .defendant,  if  anything.  The  government  might  well 
have  complained  of  it  as  requiring  more,  under  the  in* 
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diotmeniy  to  conviot  than  proof  of  mailing.  But,  in  connec- 
tion with  what  was  so  charged  in  regard  to  receiving  the 
answers  to  the  advertisement,  what  was  subsequently  charged 
and  not  excepted  to  by  the  defendant  must  be  taken  into  view, — 
namely,  that  if  Mrs.  Sibley  testified  truly  the  defendant  had 
in  his  possession  answers  to  the  advertisement, — and  that  the 
fact  of  his  receiving  the  answers  (not  taking  them  or  receiv- 
ing them  from  the  post-office,  but  having  them,  from  what- 
ever source  he  received  them)  was  an  important  fact,  as  tend- 
ing to  show  who  mailed  the  letter  and  the  advertisement  to 
the  Malone  Palladium. 

This  shows  that  what  was  previously  said  in  the  charge,  as 
to  receiving  the  answers  to  the  advertisement,  was,  in  view 
of  the  whole  charge,  said,  and  must  have  been  understood  by 
the  defendant  and  by  the  jury  as  said,  in  the  same  sense ; 
as  what  was  afterwards  said  in  vegard  to  receiving  the  answers 
was  clearly  said — namely,  as  bearing  solely  on  the  question  on 
trial — as  to  who  mailed  the  letter  and  the  advertisement  to 
the  newspaper.  This  is  the  true  view,  and  under  it  the 
refusal  to  charge  request  8  was  no  error.  The  same  re- 
marks apply  to  and  dispose  of  the  refusal  to  charge  request 
4.  The.  exception  to  the  charge  as  to  personally  mailing 
or  personally  receiving  letters  from  the  post-office  does  nor. 
appear  to  be  insisted  on,  and  is  not  tenable. 

The  court  at  first  charged  that  the  fact  that  the  letter 
which  enclosed  the  advertisement  to  the  newspaper  was  in 
the  handwriting  of  the  defendant,  of  itself,  unexplained,  was 
sufficient  to  authorize  the  conclusion  that  it  was  mailed  by 
him.  On  an  exception  being  made  by  the  defendant  to  such 
charge,  the  court  modified  it  by  saying  "  that  it  was  evidence 
from  which  the  jury  might  infer  that  such  letters  were  mailed 
by  the  defendant."  The  meaning  of  this  is  that  the  charge 
as  first  given  was,  on  the  exception,  modified  so  as  to  be  as 
secondly  stated,  and  as  modified  superseded  and  displaced 
the  charge  as  first  given,  and  that  the  first  exception  ditop- 
peared,  and  the  only  exception  is  to  the  charge  as  it  stands 
when  BO  modified.  Such  modified  charge  must  be  taken  in 
connection  with  the  whole  charge. 
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The  jmy  had  been  instructed  that  the  fact  had  been  estab- 
lished that  some  person  had  deyised  a  scheme  to  defraud,  to 
be  effected  through  the  agency  of  the  post-office.  This  was 
not  excepted  to.  The  defendant  had,  as  stated  in  the  charge, 
made  a  false  statement  in  respect  to  the  handwriting  of  the 
letter  and  the  advertisement.  It  appears  that  he  had,  on  two 
occasions  before  he  was  indicted^  denied  that  he  wrote  those 
papers.  On  the  trial  he  testified  himself  that  he  did  write 
them,  and  that  he  wrote  them  at  the  request  of  a  person  who 
had  since  died,  by  copying  them  from  a  paper  which  such 
person  had  handed  to  him,  and  that  he  did  not  deposit  them, 
or  cause  them  to  be  deposited,  in  any  post-office,  and  had  no 
knowledge  as  to  what  became  of  them  after  he  handed  them 
to  such  person,  and  that  be  had  never  had  any  of  the  answers 
to  the  advertisements.  Other  evidence  was  given  on  both 
sides  in  reference  to  the  matters  so  testified  to  by  the  defend- 
ant. This  throws  light  on  the  meaning  of  the  word  ''unex- 
plained" used  in  the  charge,  in  connection  with  the  portion 
80  excepted  to.  The  jury,  to  find  the  verdict  they  did,  must 
have  believed  that  the  delendant's  attempted  explanation  was 
untrue,  and  amounted  to  no  explanation.  If  it  was,  the  ease 
under  such  circumstances,  unexplained,  stood  in  a  worse  posi- 
tion  for  the  defendant  than  if  he  had  not  attempted  an 
explanation.  In  addition,  there  was  the  false  statement  by 
the  defendant  as  to  the  handwriting  of  the  letter.  Upon  all 
this,  and  on  all  the  charge,  what  the  court  said  in  the  point 
in  question,  when  modified,  amounted  to  no  more  than  this : 
that  the  fact  that  the  letter  was  in  the  handwriting  of  the 
defendant  was^  in  view  of  his  previous  denial  and  of  his  false 
explanation  at  the  trial,  evidence  to  be  considered  on  the 
question  of  whether  he  mailed  the  letter,  and  evidence  from 
which,  in  connection  with  other  evidence  in  the  case,  the 
jury  might  infer  that  he  mailed  it. 

The  bill  of  exceptions  expressly  states  that  the  court  mod- 
ified the  charge,  and  that  the  charge,  as  secondly  given,  is  a 
modification;  hence  the  modified  charge  cannot  be  held  to  be 
the  same  as  the  original  charge,  and  to  mean  the  same  thing. 
The  modified  charge  does  not  say  that  the  mere  fact  that  the 
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letter  was  in  the  handwriting  of  the  defendant  was  of  itself, 
without  any  other  circumstance  and  without  any  reference  to 
any  of  the  other  evidence  in  the  case,  sufficient  to  warrant 
the  inference  or  conclusion  that  the  defendant  mailed  the 
letter.  The  exception  to  the  modified  charge  must  be  held 
not  to  have  been  well  taken.  United  States  v.  Noelke,  1  Fed. 
Bep.  426,"  442. 

The  exception  to  the  charge  that,  even  without  the  evidence 
of  Mrs.  Sibley,  the  jury  might  find,  from  the  other  circum- 
stances in  the  case,  that  a  sufficient  case  had  been  made  out 
to  authorize  the  defendant's  conviction,  must  be  overruled. 
The  bill  of  exceptions  does  not  set  forth  all  the  evidence,  so 
that  this  court  can  see  what  all  the  other  circumstances  in 
the  case  were. 

The  judgment  of  the  district  court  must  be  affirmed. 


In  te  BuRCHELi<,  Bankrupt. 
KBMrM  Court,  8.  D.  Tiew  York,    October  8,  1880.) 

1.  Contract — Con  sides  ation — Extension — Debt. — ^A  written  prota- 

ise  to  pay  the  debt  of  another,  in  consideration  of  an  extension  of 
time,  will  constitute  a  valid  contract. 

2.  Bams — ^AssiOKon.— In  such  case  the  assignor  of  the  debt  \b  not  a  neces- 

sary party  to  such  contract 

8.  CoMFOsiTioK — Discharge. — The  acceptance  of  a  composition  from  the 
principal  debtor  does  not  discharge  any  party  collaterally  liable  for 
the  same  debt. 

4.  Bankruptcy— Provable  Claim.— Burchell  owed  Bigler&  Co.  $5,257.79 
for  the  construction  of  an  ice-house.  Bigler  &  Co.  owed  Turck  Ss 
Burhaus  about  (1,600  for  work  and  materials  furnished  in  the  con- 
tion  of  the  same.  Bigler  &  Co.  assigned  their  claim  to  a  creditor 
named  Ward,  and  subsequently  became  bankrupts.  June  9, 1878» 
Bigler  &  Co.  entered  into  a  composition  of  30  per  cent,  with  their 
creditors.  June  12,  1878,  Ward,  Turck  &  Burhaus,  and  Burchell  en- 
tered into  an  agreement  under  which  BurcheU  promised  to  pay  Turck 
&  Burhaus  $1,200,  and  give  his  notes  to  Ward  for  $3,457,  payable  in 
one  and  two  months  each.  Burchell  thereafter  became  bankrupt, 
without  haying  paid  Turck  &  Burhaus  or  the  notes  held  by  Word. 
Waid  thereupon  proved  against  the  estate  of  Burchell  for  the  whoto 
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debt,  I  «.,  $5,257.79,  and  in  Marcli,  1878,  Tuick  Ss  Burhaus  received 
|400  from  Bigler  &  Co.  in  lieu  of  the  sum  due  them  under  the  compo- 
sition, and  gave  a  receipt  "  in  full  of  all  claims  that  we  have  against 
him  (Bigler)  or  them  (Bigler  A  Co.)  on  account  of  the  building,  ice 
house,'*  etc.  EMf  that  Turck  &  Burhaus  still  had  a  provable  claim 
against  the  estate  of  Burchell  for  $1,200. 

W.  H.  Regensberger,  for  creditor. 

8.  Untermeyety  for  assignee. 

Choate,  D.  J.  This  is  an  appeal  from  the  decision  of  a 
register  expunging  a  proof  of  debt. 

The  claimants,  Turck  &  Burhaus,  claim  that  the  bankrupt 
is  indebted  to  them  in  the  sum  of  $1,200,  under  the  following 
circumstances :  The  firm  of  Bigler  k  Go.  contracted  to  build 
an  ice-house  for  the  bankrupt  in  Greene  county,  New  York. 
These  claimants,  being  partners,  furnished  materials  and  did 
work  upon  the  ice-house.  Bigler  &  Go.  thus  became  indebted 
tc  these  creditors  for  the  contract  price  of  $3,000,  of  which 
there  remained  still  due  about  $1,550  or  $1,600.  Bigler  k 
Go.  failed,  and  were  in  bankruptcy.  They  proposed  a  com- 
position with  their  creditors,  which  was  accepted  and  con- 
firmed June  9,  1878,  of  30  per  cent.,  payable  in  six  equal 
semi-annual  instalments,  for  which  they  were  to  give  notes. 
For  this  balance  of  about  $1,600  claimants  held  their  due- 
bill  or  promissory  note. 

Prior  to  their  bankruptcy,  Bigler  &  Go.  had  assigned  to  one 
Ward  their  claim  against  the  bankrupt,  which  amounted  to 
$5,257.79.  Ward  was  their  creditor,  and  this  assignment 
was  to  secure  him.  Ward  threatened  the  bankrupt  with  a 
suit  to  recover  this  debt.  The  bankrupt  sent  for  Ward  and 
these  claimants,  whose  claim  against  Bigler  &  Go.  he  was 
aware  of,  and  the  bankrupt,  Ward,  and  these  claimants  entered 
into  an  agreement  in  writing  for  the  settlement  of  the  debt. 
The  paper  was  executed  by  the  three  parties  on  the  twelfth  of 
June^  187S.    It  was  in  the  following  form: 
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^'On  settlement  this  day  of  Bigler  claim,  total 

amount       -        -        -        •        -        -        -    $5,267  79 
Paid  as  follows — 

Eept  back  for  Tnrck  Sc  Burhians  the 

sum  of $1,200  00 

For  Tobias  New  the  sum  of         •        •      600  79 

1,800  79 

Gave  Ward  this  sum, $3,457  00 

In  two  notes  for  one  and  two  months — half  each. 

June  12,  1878.  This  settlement  made  in  presence  of  Mr. 
Burhaus,  Mr.  Ward,  and  myself,  at  my  office. 

'^JOHN  J.  BUBOHELL, 

••L.  C.  Ward, 
•*TuRCK  &  Burhaus."* 

Tobias  New  was  another  party  to  whom  Bigler  &  Co.  were 
indebted  for  work  on  the  ice-house. 

This  contract,  I  think,  is  to  be  construed  as  containing  a 
promise,  on  the  part  of  the  bankrupt,  to  pay  these  claimants 
$1,200  on  account  of  Bigler*s  debt  to  them.  It  is  objected  to 
by  the  assignee  on  the  grounds  that  the  promise  was  with- 
out consideration,  and  that  it  was  a  promise  to  pay  the  debt 
of  another.  The  time  given  to  the  bankrupt  for  the  balance 
of  $3,457,  for  which  Ward  took  his  notes,  was  an  ample  con- 
sideration for  this  promise  to  pay  the  claimants;  and  if  the 
promise  were  a  promise  to  pay  the  debt  of  another,  it  was 
valid,  being  in  writing  and  made  upon  a  new  consideration. 
It  is  also  urged  that  the  agreement  was  void  because  Bigler 
&  Co.  were  not  parties  to  it.  I  think,  however,  there  is 
nothing  in  this  objection.  Ward,  as  assignee  of  this  debt, 
which  was  overdue,  had  power,  as  it  seems  to  me,  to  make 
this  arrangement  for  its  payment.  He  could  authorise  a 
part  of  the  money  which  he  was  entitled  to  exact  of  Burchell 
to  go  to  Turck  &  Burhaus,  if  he  saw  fit.  It  may  be  that  if 
he  did  so  Bigler  &  Co.  could  make  him  account  for  it  as 
received  by  himself,  but  this  could  not  make  the  promise  to 
pay  his  appointee  instead  of  himself  illegal.  It  is  also 
claimed  that  the  promise  to  pay  Turck  &  Burhaus  was 
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eonditional  on  the  notes  being  paid,  and  that,  as  the  notes 
were  not  paid,  and  Burchell  went  into  bankruptcy,  the  prom- 
ise became  nnll  and  void.  The  written  agreement  itself 
contains  no  condition  whatever.  The  giving  of  notes  for  the 
balance,  and  the  expression  ^Paid  as  follows,"  show  clearly, 
I  think,  that  the  promise  to  pay  was  unconditional;  nor  does 
the  parol  evidence  show  any  such  condition,  if  parol  evidence 
could  be  received  for  the  purpose. 

There  being,  then,  a  valid  obligation  on  the  part  of  the  bank- 
rupt to  pay  the  claimants  $1,200  on  account  of  Bigler  & 
Co.'s  original  debt,  it  continues  in  force,  unless  discharged  by 
what  has  since  taken  place.  That  it  has  been  so  discharged, 
is  the  claim  of  the  assignee  and  the  ruling  of  the  register. 
Ward  has  proved  xmder  his  assignment  from  Bigler  &  Co., 
for  the  whole  debt  due  to  Bigler  &  Co.,  $5,257.79,  not- 
withstanding this  agreement  with  the  bankrupt  by  which 
$1,200  of  it  was  to  be  paid  to  the  claimants.  He  seems 
to  have  proceeded,  in  doing  so,  on  the  theory  that,  as  the 
notes  were  not  paid,  the  promise  to  pay  the  claimants  be- 
came void.  In  this,  I  think,  he  was  mistaken.  Since  mak- 
ing that  agreement  he  has  made  a  settlement  with  Bigler 
k  Co.  and  assigned,  at  their  request,  his  claim  against  the 
bankrupt  to  another.  If  it  were  proved,  as  contended  by  the 
assignee,  that  these  claimants  and  Ward  had  agreed  that  he 
should  prove  for  the  whole  debt  and  pay  them  the  dividend 
upon  their  share  of  it,  they  would  be  estopped  to  prove  sepa- 
rately for  their  share.  But  the  testimony  does  not  sustain 
this  point;  on  the  contrary,  both  Burhaus  and  Ward  deny 
that  there  has  been  any  subsequent  agreement  between  them 
of  this  character. 

The  fact  that  Ward  has  proved  for  too  much  cannot  affect 
the  right  of  the  claimants.  Then,  as  to  the  acts  of  the  claim- 
ants themselves,  it  appears  that,  notwithstanding  their  agree- 
ment with  the  bankrupt  and  Ward,  they  retained  Bigler  A 
Co.'s  due-bill  for  the  whole  debt,  $1,600,  and  did  not  take 
the  composition  notes.  And  ia  March,  1880,  they  made  a 
settlement  with  Bigler  &  Co.,  receiving  $400,  and  giving  up 
the  due-bill,  and  giving  a  receipt  ''in  full  of  all  claims  that 
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Tve  have  against  Lim  (Bigler)  or  them  (Bigler  &  Co.)  on  ac- 
count of  the  building,  icerhou&e/'  etc.  It  is  on  account  of 
this  transaction  that  the  register  has  ruled  against  the  claim- 
ants.  He  says  in  his  opinion:  "This  seems  to  me  to  control 
the  whole  matter.  WhateTer  Turck  &  Burhaus  may  have 
claimed  against  Burchell  came  through  the  indebtedness  of 
Bigler  to  them.  This  indebtedness  having  been  acquitted  by 
Bigler,  nothing  remains  as  a  foundation  for  a  claim  against 
Burchell.  This  proof  of  debt,  then,  is  founded  on  mistake  and 
should  be  expunged.'*  I  am  unable  to  concur  in  this  conclu- 
sion. Prior  to  the  twelfth  of  June,  1878,  by  virtue  of  the 
composition  proceedings,  Bigler  was  chargeable  with  30  per 
cent,  on  the  whole  $1,600.  Turck  &  Burhaus  were  bound 
by  the  composition. 

By  the  agreement  of  June  12th  they  acquired  a  valid  claim 
upon  the  bankrupt  for  $1,200.  Whether  this  agreement  is  to 
be  considered  as  merely  a  collateral  obligation  to  that  of  Big- 
ler &  Co.,  or  whether  it  operated  to  discharge  absolutely  $1,200 
of  Bigler*s  original  debt,  is  immaterial.  The  claimants  were 
entitled  to  avail  themselves  of  both  obligations.  The  amount 
of  their  30  per  cent,  composition  became  fixed  by  the  confir- 
mation, and  it  seems  that  they  would  not  forfeit  any  part  of 
that,  because  another  party  afterwards,  for  a  new  considera* 
tion,  promised  to  pay  them  something  more  on  Bigler's  orig- 
inal debt.  They  could  not  receive,  as  between  themselves 
and  other  creditors  of  Bigler,  more  than  the  stipulated  com- 
position out  of  Bigler's  estate.  But  the  further  amount  thus 
promised  was  not  to  come  out  of  Bigler's  estate.  The  $400 
was  paid,  as  appears  by  the  evidence,  in  lieu  of  the  composi- 
tion due  to  these  claimants  from  Bigler  &  Co.,  and  the  agree- 
ment was  express  that  it  was  to  release  only  Bigler  and  Big- 
ler &  Co. ;  and  there  is  nothing  in  the  form  of  the  receipt 
inconsistent  with  this.  It  appears  that  Burhaus  refused  to 
accept  it  in  discharge  of  Burchell  also.  Even  if  it  was  more 
than  Bigler  &  Co.  were  bound  to  pay  as  a  composition,  on 
the  ground  that  the  agreement  of  June  12th  extinguished 
$1,200  of  the  debt  of  Bigler,  and  that  in  consequence  of  this 
fact  the  obligation  to  pay  the  composition  was  modified  and 
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reduced  to  30  per  cent,  on  the  balance,  which  I  am  by  no 
means  prepared  to  admit,  yet  a  mistake  of  this  kind  would 
not  enure  to  the  benefit  of  Burchell's  estate;  and  on  that 
theory  there  ceased  to  be  any  connection  between  the  obliga- 
tion of  Burchell  and  that  of  Bigler  after  June  12th.  If,  how- 
ever, Burchell's  obligation  did  not  extinguish  any  part  of  Big- 
ler*s  original  debt,  but  was  collateral  thereto,  then  accepting 
a  composition  from  the  principal  debtor  does  not  discharge 
any  party  collaterally  liable  for  the  same  debt.  The  payment 
was  a  settlement  of  a  claim  for  a  composition  about  which 
there  was  some  little  question  as  to  the  amount  that  should 
be  paid,  and  its  legal  effect  as  a  payment  cannot  be  held  to 
be  greater  than  would  that  of  the  payment  of  any  composi- 
tion. 

For  these  reasons  I  think  the  obligation  of  the  bankrupt 
has  not  been  discharged,  and  the  claim  must  be  allowed. 


Putnam  v.  Tinkham. 
lOk'cuU  Court,  D,  GannecHcui,    October  28, 1880.) 

1.  Rb-Is8US— Identitt  of  Intbntion.— Re-issued  letters  patent  for  an 
improYed  bottle  stopper,  granted  December  23,  1879,  to  Henry  W. 
Putnam,  assignee  of  Joel  B.  Miller,  hdd  wdd,  because  it  appeared  on 
its  face  to  be  for  &  different  invention  from  that  which  was  embraced 
in  the  original  patent. 

Arthur  V.  Briesefiy  for  plaintiff. 

£.  A.  West,  for  defendant. 

Shipman,  D.  J.  This  is  a  bill  in  equity,  based  upon  the 
alleged  infringement  of  re-issued  letters  patent  for  an  im- 
proved bottle  stopper,  which  were  granted  on  December  23, 
1879,  to  Henry  W.  Putnam,  assignee  of  Joel  B.  Miller,  de- 
ceased. The  original  patent  to  Miller  was  dated  October  27^ 
1874. 

The  invention  described  in  the  re-issued  patent  is  a  bottle 
stopper,  which  is  placed  within  the  bottle  to  close  the  mouth 
from  below.    A  spring  bail  and  handle  are  permanently  at« 


Digitized  by  VjOOQIC  '"^ 


ki:i  VBDBBIL  SEPOBTEB. 

Uu'hg<]  m  My  xnannerto  the  upper  end  of  such  stopper.  The 
tKKl^\  gi  the  bail  is  preferably  staple  shaped,  being  made  of 
^v^v^  Iv^Sft  cur  branches  which  bow  outwards  so  as  to  form  springs 
N^hioU  bear  against  the  sides  of  the  throat  of  the  bottle.  '*The 
xipper  part  of  the  bail  forms  a  loop  larger  in  diameter  than 
the  interior  of  the  bottle  neck,  which  loop  serves  as  a  con- 
venient handle  for  the  operation  of  the  stopper,  and  also  pre- 
vents the  entire  device  from  slipping  into  the  bottle."  The 
re-issued  patent  includes  a  bail  rigidly  fastened  to  the  stopper, 
and  a  bail  hinged  or  jointed  to  the  top  of  the  stopper. 

The  claims  are  as  follows : 

** First.  The  combination  of  an  internal  bottle  stopper  with 
an  upwardly  projecting  bail,  G,  said  bail  having  an  enlarge- 
ment, F,  which  is  adapted  to  suspend  the  stopper  from  the 
mouth  of  the  bottle,  and  a  handle  portion  above  said  enlarge- 
ment, substantially  as  herein  shown  and  described. 

**Second.  The  combination  of  an  internal  bottle  stopper 
with  a  bail,  G,  which  is  constructed  to  form  springs,  oa,  above 
the  stopper,  substantially  as  herein  shown  and  described. 

^  Third.  The  combination  of  an  internal  bottle  stopper  with 
a  bail,  G,  forming  the  springs,  a,  and  the  enlargement,  F,  above 
said  springs,  substantially  as  herein  shown  and  described. 

** Fourth.  The  internal  bottle  stopper,  provided  with  a  hinged 
or  jointed  bail,  G,  which  is  composed  of  two  elastic  legs  or 
branches,  a,  and  of  an  eye  or  finger  loop,  substantially  as 
herein  shown  and  described.** 

The  defendant's  stopper  is  made  under  re-issued  letters 
patent  of  June  17,  1879,  to  Gharles  G>.  Hutchinson,  the  orig- 
inal patent  having  been  dated  April  8,  1879^  The  Miller 
patent  was  bought  by  the  plaintiff  in  October^  1879,  and  was 
thereafter  re-issued. 

The  defendant's  device  consists,  in  substance,  as  stated  in 
the  specification  of  the  re-issue,  "of  a  laterally  or  outwardly- 
yielding  spring  applied  to  the  stopper  or  plug  proper,  and 
adapted  to  extend  up  through,  and  press  against,  the  interior 
of  the  neck  of  the  bottle,  so  that  the  stopper  will  thereby  be 
suspended  in  a  position  to  either  close  or  open  the  neck  aa 
the  spring  is  moved  either  i!ip  or  down,  and  be  held  in  either 
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its  closed  or  open  position  by  the  action  of  the  spring.^  The 
spring  which  is  used  is  a  continuous  flexible  wire  attached  at 
one  end  to  the  stopper,  and  bent  so  as  to  resemble  somewhat 
the  figure  8  in  form;  the  other  end  of  the  wire  being  bent 
back  to  a  point  near  the  end  which  is  attached  to  the  plug^ 
and  being  left  free.  The  top  of  the  spring  serves  as  a  loop 
to  receive  the  finger  or  a  hook  by  which  the  stopper  is  drawn 
up.     This  handle  or  spring  is  rigidly  fastened  to  the  stopper. 

The  defendant  denies  infringment  and  the  novelty  of  the 
invention  as  described  in  the  first  three  claims  of  the'plaintiff 's 
re-issaed  patent,  and  also  insists  that  the  re-issue  is  void 
because  it  is  for  a  different  invention  from  that  which  is 
described  and  claimed  in  the  original  patent.  The  last  ques- 
tion  seems  to  me  to  be  a  vital  one  in  the  case,  and  I  shall  not, 
therefore,  decide  the  other  points. 

The  original  Miller  patent  made  the  invention  to  consist  of 
a  stopper  with  a  handle  or  bail  hinged  or  jointed  to  the  top 
of  the  stopper,  and  carefully  insists  that  the  peculiar  mode 
of  construction  is  a  distinguishing  feature  of  the  invention. 
The  patentee  says  in  his  specification :  '*I  am  aware  that  in- 
ternally-located bottle  stoppers  have  been  provided  with  ver- 
tical rigid  handles  or  stems  for  manipulating  the  same ;  but, 
owing  to  the  rigid  character  of  the  handle,  the  stopper  is  apt 
to  be  forced  down  into  the  bottle  during  transportation,  and 
furthermore,  in  dispensing  the  contents  of  the  bottle,  a  rigid 
handle  will  interfere  with  the  free  flow  of  the  liquid.  My  in- 
vention is  designed  to  avoid  these  defects,  for,  by  hinging  or 
jointing  the  handle  to  the  stopper,  the  same  can  be  turned 
away  from  the  mouth  of  the  bottle  in  dispensing  the  contents 
thereof;  and,  furthermore,  by  making  the  handle  of  a  bow 
shape,  or  with  two  legs  or  branches,  the  latter  will,  owing  to 
their  elasticity,  spring  against  the  throat  of  the  bottle,  so  as 
to  render  the  casual  displacement  of  the  stopper  impossible.^* 

The  claim  is  as  follows:  ''The  internally  located  bottle 
stopper,  B,  provided  with  a  hinged  or  jointed  handle  or  bia,il, 
G,  composed  of  two  elastic  legs  or  branches,  and  an  eye  or 
finger  loop,  as  and  for  the  purpose  set  forth.** 

He  virtually  disclaims  rigid  handles^  and  says  that  his 
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invention  is  designed  to  avoid  such  a  method  of  construotioi). 
It  is  useless  to  say  that  by  a  rigid  handle  he  merely  meant  a 
bail  without  spring  action,  for  the  entire  paragraph  shows 
that  he  also  meant  a  handle  so  jointed  or  hinged  to  the 
stopper  that  it  could  be  turned  away  from  the  mouth  of  the 
bottle.  He  intended  to  point  oat  that  his  handle  or  bail  was 
both  hinged  to  the  stopper  and  had  elastic  legs.  The  re- 
issue covers  a  device  in  which  the  bail  is  attached  to  the 
stopper  in  any  manner.  The  hinged  construction  is  briefly 
alluded  to  as  one  which  accomplishes  a  certain  result. 

The  file  wrapper  and  contents  of  the  original  patent  further- 
more show  that  the  specification  accompanying  the  first  and 
rejected  appb'cation  described  the  same  method  of  construc- 
tion which  now  re-appears  in  the  re-issue,  and  which  the 
patentee,  apparently,  was  obliged  to  eliminate  from  the 
specification  before  he  could  obtain  a  patent.  The  handle 
was  to  be  attached  to  the  stopper  in  any  manner,  and  was 
preferably  staple  shaped.  The  application  was  thrice  re- 
jected. Finally,  the  quoted  paragraph  respecting  rigid  handles 
was  inserted,  and  the  patent  was  granted.  In  the  original 
patent,  the  patentee  informed  the  public,  with  precision  and 
after  deliberation,  that  his  invention  was  an  improvement 
upon  a  rigid  handle,  and  limited  himself  to  a  hinged  or 
jointed  handle.  It  has  now  become  important  for  the  plain- 
tiff to  possess  himself  of  the  territory  which  his  assignor 
attempted  to  occupy,  but  abandoned,  and  the  ownership  of 
which  he  virtually  disclaimed. 

A  comparison  of  the  two  patents  shows  that  the  case  is 
clearly  within  the  principles  which  have  been  recently  and 
frequently  announced  by  the  supreme  court  as  applicable  to 
re-issues.  The  re-issue  is  void,  because  it  is,  on  its  face,  for  a 
different  invention  from  that  which  was  embraced  in  the 
original  patent.  Russell  v.  Dodge,  93  U.  S.  460;  Railway  Co. 
V.  Sayles,  97  U.  S.  554 ;  Powder  Co.  v.  Powder  Works,  98  U, 
S.  126;  Leggett  v.  Avery,  17  0.  G.  445. 

The  bill  should  be  dismissed. 

NoTB.    See  Siebert  Cylindw  OH  Cup  Co,  v.  Harper  Steam  Lubricator  G». 
ante,  S2S. 
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Pbootob  v.  Bbilii  and  others.* 
{Oircidt  Cowri^  E.  D.  Pennsylvania.    Octobor  15, 1880.) 

L  Patent— Sepab ATE  Gladcb— Damaoes  fob  IisFBmoBMENT  Whebb 
NO  Sepabatb  License  Feb  has  been  Ebtablished.— In  an  action 
at  law  for  infringement  of  a  patent  oontaining  two  claimsi  if  the  evi- 
dence  shows  that  the  patent  is  valid  as  respects  one  claim  only,  and 
the  plaintiff  has  established  no  license  fee  for  the  separate  use  of  the 
device  covered  by  such  claim,  he  can  recover  only  nominal  damages. 

a.  Same— Imfbovembnt  in  Pole  Couflino— Yauditt. — Letters  patent 
No.  21,026,  for  improvement  in  pole  coupling  for  railroad  cars,  sus- 
tained as  to  the  device  included  in  the  second  claim,  viz.,  a  method  of 
coupling  the  pole  so  that  its  weight  shall  be  sustained  by  the  car 
instead  of  bearing  upon  the  horses. 

This  was  an  action  at  law  to  recover  damages  for  the 
infringement  of  letters  patent  No.  21,026,  for  an  improve- 
ment in  pole  coupling  for  railroad  cars.  The  patent  was 
issued  in  1858  to  Blaney  E.  Sampson,  was  re-issued  in  I860, 
and  was,  in  1872,  extended  for  seven  years.  It  contained 
two  claims — First,  an  open  jaw  for  coupling  a  street-car  pole 
to  the  car;  and,  second,  a  method  of  supporting  a  street-car 
pole  so  as  to  take  the  weight  of  the  pole  off  the  horses'  necks. 
The  plaintiff  testified  that  he  had  an  established  license  fee 
of  $10  a  oar  for  the  use  of  the  open  jaw  covered  by  the  first 
claim  alone,  and  a  license  fee  of  $50  for  the  use  of  the  devices 
included  in  both  claims ;  but  that  he  had  never  collected  any 
license  fee  for  the  use  of  the  pole-support  device  alone,  cov- 
ered  by  the  second  claim. 

Evidence  was  given  by  the  defendants  of  prior  use  of  the 
devices  included  in  both  claims,  in  New  York,  Jersey  City, 
Troy,  and  other  places;  and  of  the  device  covered  by  the  first 
claim,  in  Philadelphia.  Rebutting  testimony  was  given  by 
the  plaintiff  as  to  the  prior  use  of  the  device  covered  by  the 
second  claim,  but  not  as  to  the  prior  use  of  the  device  covered 
by  the  first  claim. 

After  the  evidence  was  in,  the  plaintiff's  counsel  stated  to 
the  jury  that  he  abandoned  the  first  claim. 

•Beported  by  Frank  P.  Prichard,  Esq.,  of  the  Philadelphia  bar. 
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Nathan  H.  SharpUss,  for  plaintifiF. 

Walter  George  Smith  and  FrancU  Rawle,  for  defendants. 

BuTLEa,  D.  J.,  (charging  jury.)  On  the  twenty-seventh  of 
July,  1858,  letters  patent  were  issued  to  Blaney  E.  Sampson, 
re-issued  in  February,  1860,  and,  upon  their  expiration  in 
July,  1872,  they  were  extended  for  a  further  term  of  seven 
years.  Of  these  letters  patent  the  plainti£P,  Mr.  Proctor, 
became  the  owner  by  assignment,  as  well  for  the  period  cov- 
ered by  the  extension  i  s  that  for  which  they  were  originally 
issued. 

This  patent,  as  you  have  learned,  is  for  an  improvement  in 
pole  coupling  for  railroad  cars,  which  is  described  by  the  in- 
ventor to  consist  in  so  applying  or  constructing  the  car  pole 
that  it  shall  be  sustained  at  the  proper  height  to  couple  with 
the  car  hunter,  and  be  self  coupling  at  all  horizontal  angles 
of  presentation  to  which  the  pole  may  be  liable,  and  in  so 
applying  the  pole  that  its  weight  shall  be  sustained  by  the 
car,  instead  of  bearing  upon  the  horses,  as  illustrated  by  the 
model  here  exhibited.  What  the  inventor  claims  as  his  in- 
vention is — First,  the  method  of  applying  the  pole  so  that  it 
shall  be  in  position  to  shackle  when  brought  against  the  plat- 
form at  any  angle  of  presentation;  and,  second,  so  appljdng 
the  pole  that  it  shall  be  supported  by  the  car  instead  of  by 
the  horses.  The  devices  described  are  so  simple,  and  so  well 
illustrated  by  the  model  exhibited,  as  to  require  no  comment 
from  the  court.  The  description  and  claim  have  been  several 
times  read,  and  the  model  exhibited  and  explained  so  fully, 
that  I  would  but  waste  your  time  and  our  own  by  dwelling  on 
this  subject.  This  model,  I  repeat,  exhibits  in  a  form  so  sim- 
ple the  claims  of  the  plaintiff  that  it  is  readily  understood. 
[Taking  the  model  in  hand,  the  court  pointed  out  its  parts 
and  explained  it  as  follows :] 

The  first  claim  consists  substantially  of  the  open  jaw, 
which  affords  an  opportunity  of  shackling  and  unshackling 
the  pole  at  any  angle  from  the  front  or  side,  as  you  observe.  I 
should  say  to  you  that  the  second  claim  consists  substantially 
in  this  brace  or  pole  support,  together  with  its  rear  connec- 
tion or  support,  as  described  in  the  patent.    You  will  observe 
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that  this  pin  id  stationary,  so  that  when  the  pole  is  unshackled 
the  lower  part  remains  in  position;  and,  as  described. by  Dr. 
Gresson,  the  slot  in  the  brace  may  be  ran  upon  the  bottom  of 
it>.  and  thus  held  up  steadily,  in  a  horizontal  position,  while 
the  pin  is  being  run  through.  In  the  same  way  it  may  be 
held  thus  steady  while  the  pin  is  being  withdrawn  and  the 
pole  unshackled. 

The  plaintiff,  charging  the  defendants  wit}^  infringement  of 
his  rights  under  the  patent,  has  brought  this  suit  to  recover 
compensation  for  the  injury  which  he  says  has  thus  been 
inflicted.  That  the  defendants  manufactured  cars  and  poles, 
using  the  plaintiff's  devices  substantially  for  coupling  and 
supporting  the  pole,  is  shown  by  the  testimony,  and  is  not 
denied.  The  number  of  cars  and  poles  to  which  the  devices 
were  so  applied  is  stated  to  be  from  62  to  87  in  number.  If 
the  case  rested  here  the  plaintiff  would  be  entitled  to  recover. 
Your  verdict,  however,  in  such  case,  would  be  for  nominal 
damages  only,  consisting  of  six  cents,  for  you  would  thus  have 
nothing  by  which  to  determine  that  more  had  been  sustained. 

The  plaintiff,  however,  has  undertaken  to  satisfy  you  that 
he  had  an  established  royalty,  or  license  fee,  for  the  use  of 
his  patent;  which  fee  he  testified  is  $50  for  the  devices  cov^ 
ered  by  the  two  claims.  If  you  find  that  he  had  such  estab- 
lished general  license  fee, — that  is  to  say,  that  he  charged  and 
was  paid,  not  in  a  single  instance,  but  generally,  such  sum  as 
he  states,  per  car,  for  the  use  of  his  invention, — ^this  would 
afford  a  standard  or  guide  whereby  the  extent  of  his  injury 
from  the  defendants'  use  might  be  ascertained  and  measured, 
in  case  the  patent  were  found  to  be  valid  as  respects  both  the 
claims  before  stated.  And  in  such  case  it  would  justify  you 
in  rendering  a  verdict  in  his  favor  for  a  sum  equal  to  $50  for 
each  of  the  several  cars  and  poles  manufactured  by  the  de- 
fendants with  the  plaintiff's  devices  for  shackling  and  support- 
ing the  pole.  For,  while  the  defendants  *did  not  themselves 
use  the  car  and  pole  with  a  device  thus  upon  it,  their  act  of 
selling  the  car  and  pole  so  manufactured  for  use  by  others, 
would,  under  the  circumstances  stated,  render  them  responsi- 
ble for  the  use.     The  plaintiff  further  testifies  that  he  had  a 
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separate  and  general  license  fee  for  the  use  of  the  jaw,  which 
virtually  represents^  as  I  have  before  stated^  the  first  claim  of 
the  patent^  of  $10  per  car.  There  is  no  evidence  of  any 
license  fee  having  been  established  for  the  use  of  the  brace,  or 
pole  support,  with  its  posterior  attachment,  or  rest,  which 
constitutes  the  second  claim.  If,  therefore,  the  patent  were 
found  to  be  valid  as  respects  the  first  claim,  and  not  as  respects 
the  second,  the  plaintiff's  right  to  recover  would  be  limited  to 
a  sum  not  exceeding  $10  per  car.  On  the  other  hand,  if  the 
patent  were  found  to  be  valid  as  respects  the  second  claim — 
the  brace,  with  its  support — and  not  valid  as  respects  the  first, 
then,  inasmuch  as  no  license  fee  has  been  established  for  the 
separate  use  of  this  device  and  its  attachments,  the  plaintiff's 
right  to  recover  would  be  limited  to  nominal  damages  only, 
which  I  have  stated  to  you  would  be  six  cents. 

Thus  far  I  have  spoken  of  the  plaintiff's  jpriiTui/aa^  case 
alone,  and  the  findings  referred  to  would,  I  repeat,  be  justified 
if  the  testimony  went  no  further.  The  defendants,  however, 
assert,  and  have  produced  evidence  tending  to  prove — First, 
that  in  the  year  1874,  and  again  in  1875,  the  plaintiff  author- 
ized them  to  apply  the  patented  devices  gratuitously,  there- 
after, to  their  cars  and  poles;  and,  second,  that  the  devices  were 
not  new,  as  respects  either  of  the  claims,  at  the  time  of  the 
^  alleged  invention  by  Sampson ;  and  that  the  patent  is,  there- 
fore, invalid. 

If  the  first  of  these  allegations  is  proved  to  your  satisfac- 
tion, the  plaintiff  cannot  recover,  in  any  event,  for  the  use  of 
the  device  by  defendants  on  the  cars  and  poles  manufac- 
tured after  such  authorization.  If  the  second  allegation  is 
proved,  to  wit,  that  the  devices — both  of  them — covered  by  the 
claims  were  not  new,  but  had  been  known  and  similarly 
applied  and  used  before  Sampson's  alleged  invention,  the 
plaintiff  cannot  recover  anything;  for,  in  such  case,  the 
patent  is  void.  If  one  of  the  claims, — and  I  invite  your 
attention  particularly  to  these  distinctions, — if  one  of  the 
claims  was  not  new  at  the  time  referred  to,  and  the  other  was, 
the  validity  of  the  patent  and  the  plaintiff's  right  to  recover 
is  limited  to  the  latter — ^to  the  one  which  was  new.    Thus  we 
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are  bronght  to  the  real  questions  involved  in  the  ease.  The 
burden  of  proof  respecting  them  rests  on  the  defendants. 
The  allegations  must  be  proved,  or  must  be  disregarded.  The 
presumptions  are  in  favor  of  the  patent  as  respects  the  nov- 
elty  of  the  invention  claimed,  and  especially  so  in  view  of  the 
long  time  it  has  run  without  successful  challenge.  In  this 
connection,  at  this  time,  I  will  read  and  answer,  before  turn- 
ing to  the  evidence  bearing  upon  the  questions  seriously  con- 
tested, certain  points  presented  by  the  defendants'  counsel. 
The  preceding  points  having  been  withdrawn,  I  read  now 
point?: 

'"If  the  jury  believe  that  substantially  the  same  devices  or 
device  that  is  claimed  in  the  plaintiff's  patent  was  in  use  for 
a  similar  purpose  on  carriages,  wagons,  or  steam  cars  before 
Bampson  conceived  his  device,  the  application  of  such  old 
devices  to  a  street  car  is  not  patentable,  and  a  patent  granted 
for  such  application  would  be  void." 

If  this  device  or  these  devices  embraced  in  this  patent  were 
previously  applied,  as  suggested  in  this  point,  to  other  vehi- 
cles than  street  cars,  for  a  similar  use,  the  application  of 
them  to  a  street  car  would  not  entitle  Mr.  Sampson  to  a  pat- 
ent ;  and  in  such  event  his  patent  is  void. 

(8.)  "The  subject-matter  of  the  first  claim  of  the  letters  pat- 
ent in  the  suit  is  an  open  jaw,  fixed  to  the  front  end  of  a 
street  car,  open  on  both  sides  as  well  as  at  the  front,  so  that 
the  pole  of  the  car  can  be  coupled  or  shackled  with  equal 
facility  when  directly  in  front  or  when  presented  at  any 
angle  on  either  side." 

That  is  true.  It  is  substantially  what  the  court  has  al- 
ready said  to  you. 

(9.)  "The  subject-matter  of  the  second  claim  is  a  brace 
attached  to  the  under  part  of  the  car  pole,  made  with  a  forked 
end  next  the  car,  adapted  to  rest  upon  or  fit  into  any  suitable 
support  on  the  front  of  the  car,  so  that  the  weight  of  the 
front  end  of  the  pole  is  supported,  and  the  weight  thereof 
taken  off  the  necks  of  the  horses." 

The  court  will  affirm  that  also,  adding  these  words:  ''As 
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described  in  the  letters  patent^  and  exhibited  by  the  plaintiff's 
model." 

(10.)  ''The  manner  in  which  the  forked  brace  is  supported 
is  not  a  part  of  the  second  claim  of  the  patent.  It  can  be 
done" — that  is,  it  can  be  supported,  as  I  understand  it — "in 
various  ways,  shown  by  the  evidence  in  this  case,  provided 
fiome  substantial  support  is  provided  for  this  forked  brace  at 
the  fork,  so  that  the  car  pole  may  be  held  in  position  by  it." 

I  affirm  that  also,  with  the  addition  and  qualification,  viz.t 
\with  any  support  by  which  it  can  be  held  steadily  in  a  hori- 
zontal position  for  all  purposes  connected  with  the  use  of  the 
pole,  including  that  of  shackling,  as  I  have  before  described 
to  you. 

(11.)  "If  the  jury  believe  that  either  or  both  of  the  devices 
claimed  as  new,  in  the  plaintiff's  patent,  were  known  to  or 
used  by  even  a  single  person  prior  to  the  date  at  which 
Bampson,  the  patentee,  first  actually  conceived  his  invention, 
they  will  consider  that  such  claim  or  claims  are  void,  and  they 
will  not  consider  such  claim,  or  both  claims,  as  the  case  may 
be,  in  making  up  their  verdict." 

That  is  true.  It  is  what  I  have  said  to  you.  If  you  find 
that  either  of  these  claims  was  old  at  the  time  of  Sampson's 
i3onception,  then  he  was  entitled  to  no  patent  for  such  claim. 
If  both  were  old,  he  was  entitled  to  no  patent  at  all. 

Now,  gentlemen,  are  the  allegations,  or  either  of  them,  the 
defences  set  up  proved?  In  support  of  the  first,  to-wit,  that 
the  plaintiff  authorized  the  use,  you  have  the  testimony  of 
Mr.  Brill, — ^not  the  defendant,  but  the  young  man  who  was 
upon  the  stand.  Mr.  Brill  gives  you  his  statement  of  the 
plaintiff's  interview  with  him  on  this  subject.  You  have 
heard  the  comments  of  counsel  upon  this  statement,  as  well 
as  the  answer  of  the  plaintiff,  in  which  he  denies  the  truth 
and  accuracy  of  Mr.  Brill's  statements.  You  will  judge 
whether  it  is  or  is  not  probable  that  the  plaintiff  would 
authorize  the  defendants  to  use  his  devices  without  looking 
to  them  for  compensation,  and  will  determine,  from  all  the 
evidence  bearing  on  the  question,  whether  he  did  so  or  not. 
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If  he  did|  then,  as  before  stated,  he  cannot  recover  for  the  sale 
of  cars  thereafter  made.  In  support  of  the  second  allegation, 
"which  is  that  these  devices  were  old,  yon  have  the  testimony 
of  a  number  of  witnesses  produced  by  the  defendants,  who 
say,  as  you  have  heard,  that  they  saw  in  use  devices  substan- 
tially identical  with  the  plaintiff's,  in  different  places,  which 
they  name,  prior  to  1853,  when  Mr.  Sampson  is  alleged  to 
have  made  the  invention  embraced  in  the  patent  here  in* 
volved;  and  have  placed  before  you  models  or  illustrations  of 
the  devices  to  which  they  refer.  If  you  find  that  Mr.  Samp- 
son's  daughters,  who  testified  here,  are  mistaken  respecting 
the  time  when  the  first  model  was  produced,  (they  fix  it,  as 
you  will  recollect,  in  1853,)  and  that  the  time  at  which  his 
invention  was  made  should  be  placed  at  a  later  date,  as  the 
defendants'  counsel  argues,  you  will  then  also  consider  other 
devices  referred  to  by  the  defendants'  witnesses,  as  seen  in 
use  subsequently  to  1853,  and  down  to  such  time  as  you  find 
Sampson's  discovery  to  have  been  made.  Are  the  witnesses 
here  referred  to  mistaken  or  inaccurate,  either  as  respects 
the  character  of  the  devices  or  the  time  when  they  were  seen 
in  use  ?  Ton  must  determine  whether  the  models  or  illustra- 
tions exhibited  fairly  represent  what  the  witnesses  saw;  and 
whether  the  devices  in  use,  of  which  they  spoke,  were  substan- 
tially identical  with  the  plaintiff's.  In  considering  this,  you 
will  remember  the  testimony  of  the  experts  and  the  com- 
ments of  counsel.  A  comparison  of  the  models  and  illustra- 
tions referred  to  by  the  witnesses,  with  the  plaintiff's  model 
of  his  devices,  will  afford  you  a  pretty  safe  guide  respecting 
the  identity  of  the  devices  referred  to  by  the  defendants'  wit- 
nesses, as  seen  by  them  in  use  at  the  dates  to  which  they 
testify,  with  the  devices  covered  by  the  plaintiff's  patent.  Can 
you  rely  on  the  accuracy  of  the  witnesses  who  testify  to  the 
prior  use  of  similar  devices  ?  Are  they  or  not  mistaken  or 
inaccurate  in  stating  what  they  saw,  or  the  time  when  they 
saw  it  ?  In  this  connection  you  will  consider  the  testimony 
of  the  witnesses  called  by  the  plaintiff  in  rebuttal,  and  the 
comments  of  counsel  on  this  evidence.  If  the  testimony  of 
the  defendants'  witnesses,  respecting  the  devices  which  they 


Digitized  by  VjOOQIC 


423  FEDERA.L   BBPOBTBB. 

Baw  in  use  prior  to  the  discovery  by  Sampson,  is  true,  as 
regards  the  description  of  devices,  and  the  time  they  were 
seen  in  use,  you  will  judge  whether  the  devices  covered  by  the 
plaintiff's  patent  were  new  at  the  time  of  the  alleged  inven- 
tion by  Sampson,  or  whether  they  were  old,  as  alleged  by  the 
defendants. 

As  respects  the  open  jaw,  which  virtually  constitutes  the 
first  claim  of  the  patent,  there  would  seem  to  be  no  room  for 
doubt  that  it  was  not  new,  and  the  plaintiff's  counsel,  with 
commendable  candor,  has  declared  in  your  presence  that  he 
cannot,  in  view  of  the  evidence,  urge  you  to  find  that  it  was 
new.  Thus  the  question  seems  to  be  narrowed  down  to  the 
inquiry  whether  the  brace,  or  pole  support,  with  its  posterior 
connection  or  rest,  which  virtually  constitutes  its  second 
claim  of  the  patent,  was  new  at  the  time  of  the  alleged  dis- 
covery by  Sampson.  I  repeat  to  you,  the  case,  after  the  clo&ie 
of  the  testimony  and  the  summing  up  of  counsel,  seems  to  be 
narrowed  down  to  the  question  whether  or  not  this  device, 
which  constitutes  the  second  claim  of  the  patent,  was  old  at 
the  time  of  Sampson's  alleged  discovery.  If,  therefore,  a 
careful  examination  of  all  the  evidence  satisfies  you  that  this 
device,  which  constitutes  the  second  claim,  was  not  new,  you 
will  decide  this  question  in  the  plaintiff's  favor,  and  find  that 
the  patent  is  valid  to  this  extent.  If  you  find  that  this 
[referring  to  the  model  of  it]  was  also  old,  then  you  will  find 
that  the  patent  is  invalid  as  respects  both  claims.  If  you  do 
not  find  that  this  was  old,  but  conclude  that  Sampson  first 
invented  and  applied  it,  then  your  verdict,  as  I  have  sug- 
gested, will  be  in  favor  of  the  plaintiff,  and  you  will  treat 
the  patent  as  valid  to  that  extent.  But  if  the  patent  is  valid 
only  to  this  extent,  (and  it  seems  clear  that  it  is  not  valid  be- 
yond this  extent,)  then,  inasmuch  as  there  is  no  evidence  of  a 
license  fee  which  will  enable  you  to  ascertain  any  sum  in 
which  the  plaintiff  has  been  damnified  or  injured  on  this 
account,  your  verdict  must  be  for  the  plaintiff  for  nominal 
damages  only.  Thus  it  would  seem  that  in  no  event,  under 
the  evidence,  and  the  plaintiff's  position  here,  can  you  render 
a  verdict  for  the  plaintiff  for  anything  beyond  nominal  dam- 
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ages.  If,  on  the  other  hand,  as  I  have  before  stated,  you  find 
this  device,  which  constitutes  the  second  claim,  also  to  have 
been  old  at  the  time  of  the  alleged  invention  by  Sampson,  and 
thus  find  .the  patent  invalid  as  respects  both  the  claims^  your 
verdict  must  be  for  the  defendants  generally. 

The  verdict  was  for  plaintiff  for  six  cents  damages. 


Root  r.  E.  N.  Welch  Manuf'g  Co, 

lOtreuU  Court,  D.  (hnnectieut.    ,  1880.) 

L  Patekt— Invention.— Re-issued  letters  patent,  dated  August  3, 1875, 
for  an  improyement  in  clock  dials,  Tield  trnd,  upon  the  ground  that 
the  supposed  invention  was  not  a  part  of  the  thing  patented. 

H.  A.  Seymour  and  Rodney  Mason,  for  plaintiff. 

Charles  E.  Mitchell  and  Richard  D.  Hiibba/rd,.toi  defendant. 

Shipman,  D.  J.  This  is  a  bill  in  equity  to  restrain  the 
defendant  from  the  alleged  infringement  of  re-issued  letters 
patent,  dated  August  8,  1875,  for  an  improvement  in  clock 
dials.  The  original  patent  was  issued  to  the  plaintiff  on 
May  10,  1859,  and  was  subsequently  extended  for  seven 
years,  from  May  10,  1873.  The  plaintiff's  invention  was 
made  in  the  spring  of  1855.  An  application  for  a  patent  was 
filed  on  September  6,  1855,  which  was  rejected,  and  was 
withdrawn  on  January  80,  1858.  A  renewed  application 
was  filed  January  81,  1859. 

Prior  to  the  date  of  the  plaintiff's  invention,  painted  metallic 
dials  were  commonly  used  upon  the  ordinary  wooden  clocks, 
then  and  now  largely  manufactured  in  Connecticut.  The 
painted  surface  of  the  dials  was  apt  to  crack,  and  much  time 
was  required  to  paint  and  dry  them  properly.  For  the  pur- 
pose of  avoiding  these  difficulties,  the  plaintiff  made  the 
invention  which  subsequently  became  the  subject  of  his  let- 
ters patent. 

Paper  dials  were  known  prior  to  the  date  of  the  invention* 
Metallic  backSi  with  a  paper  dial,  the  edge  of  the  back  being 
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turned  over  upon  the  paper  so  as  to  seonre  the  paper  to  the 
backy  were  also  known,  and  had  been  .made  by  the  Terry 
Mannfaotnring  Company  in  1854.  The  plaintiff's  invention 
consisted  in  the  combination  of  a  paper  dial,  a  back, — ^prefer- 
ably of  zinc, — and  a  metallic  cap  or  frame  or  scalp,  which 
united  the  back  and  the  dial.  The  function  of  the  cap  or 
frame  or  scalp,  as  correctly  described  by  the  plaintiff's  expert, 
was  "to  cover  the  edge  of  the  dial  by  the  inner  edge  of  said 
frame,  and  hold  the  dial  firmly  against  the  back,  so  that  its 
edge  will  not  warp  up  or  become  displaced,  while  the  outer 
edge  of  said  frame  is  turned  over  and  embraces  the  edge  of 
the  back,  while  the  body  of  the  scalp  serves  to  unite  these 
two  edges,  which  I  have  described,  and  thereby  the  three 
parts,  to- wit,  the  dial,  the  back,  and  the  frame,  are  all  held 
together,  and  constitute,  as  a  whole,  a  clock  dial."  The 
patentee,  after  referring  to  the  drawings,  which  show  the 
form  of  the  frame  and  of  back,  which  will  be  described  here- 
after, says,  in  the  re-issued  specification,  that  the  back  may 
be  made  entirely  flat,  if  desired.  The  dial  may  be  made  of 
the  same  diameter  as  the  back,  and  the  frame  made  plain 
and  turned  over  the  edges  of  the  dial  and  the  back,  thus  com- 
pressing them  thoroughly  together.  When  it  is  desired  to 
make  a  moulding  frame  and  back,  the  edge  of  the  back  is 
made  nearly  the  shape  of  the  frame. .  The  dial  B  is  made  of 
such  diameter  as  to  just  fill  in  between  the  raised  portion 
from  the  flat  surface  of  the  back  A.  The  frame  or  scalp  G  is 
placed  over  the  dial  B,  and  the  edge  D  turned  over  the  edge 
of  the  back  A,  and  pressed  together,  thus  firmly  compressing 
the  edge  of  the  dial  between  the  inner  edge  of  the  frame  G 
and  back  A.  The  claims  of  the  re-issued  patent  were  as 
follows : 

First.  The  combination  of  a  metallic  scalp,  with  a  clock 
dial,  substantially  as  and  for  the  purpose  described. 

Second.  The  combination  of  a  metallic  scalp  and  zinc  back, 
with  a  paper  dial,  substantially  as  and  for  the  purpose  shown. 

Third.  The  combination  of  a  zinc  back,  with  a  paper  dial, 
substantially  as  and  for  the  purpose  set  forth. 
.  Fourth.  The  combination  of  metallic  back  and  paper  dialt 
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^th  a  rim  of  "struck-np'"  sheet  metal,  substantially  as  and 
for  the  purpose  described. 

Fifth.  As  a  new  article  of  manufacture,  the  combination 
of  a  clock  dial  B,  metallic  back  A,  and  frame  G,  Bubstantiallj 
as  and  for  the  purpose  set  forth. 

On  December  24,  1877,  and  before  this  suit  was  brought; 
the  plaintiff  duly  made  and  entered. in  the  patent-office  a  dis** 
claimer,  whereby  he  disclaimed  the  third  clause  of  the  claim, 
and  further  disclaiiped,  as  follows : 

"Further,  in  the  first  and  second  clauses  of  said  claim, 
wherein  'a  metallic  scalp'  forms  one  of  the  elements  of  the 
combinations  respectively  covered  by  said  claims,  a  disclaimer 
is  hereby  entered  to  a  metallic  scalp,  broadly  considered,  and 
the  scope  of  the  claims  is  restricted  to  the  combinations  of 
parts  specified  in  said  first  and  second  claims,  when  the 
metallic  scalp  therein  specified  is  provided  with  lateral  flanges 
on  its  outer  and  inner  edges,  substantially  as  illustrated  in 
the  drawings  forming  a  part  of  said  re-issued  letters  patent. 
Further,  your  petitioner  enters  a  disclaimer  to  <a  rim  of 
struck-up  sheet  metal,'  broadly  considered  as  entering  into 
the  fourth  clause  of  claim,  and  restricts  said  claim  to  the 
combination  of  parts  therein  specified,  when  the  'rim  of 
struck-up  sheet  metal,'  therein  specified,  is  formed  on  the 
edge  of  the  metallic  back,  and  serves  to  govern  the  position 
of  the  dial,  substantially  as  illustrated  in  the  drawings  form- 
ing a  part  of  said  re-issued  letters  patent.  Further,  your 
petitioner  enters  a  disclaimer  to  'frame  G,'  broadly  consid*- 
ered  as  entering  into  the  combination  of  parts  specified  in 
the  fifth  clause  of  claim,  and  restricts  the  scope  of  said  claim 
to  the  combination  of  parts  therein  specified,  when  the  'frame 
G'  is  provided  with  lateral  flanges  on  its  outer  and  inner 
edges,  substantially  as  illustrated  in  the  drawings  of  said  re- 
issued  letters  patent." 

The  plaintiff  stated  in  the  disclaimer  that  he  had  secured 
elaims  in  the  re-issued  patent  which  were  too  broad,  and 
included  that  of  which  he  was  not  the  first  inventor.  He 
made  the  disclaimer  in  consequence  of  having  seen  a  clock 
dial  which  had  been  sold  by  the  Terry  Manufacturing  Oom^ 
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pany,  and  which  he  supposed  preceded  the  date  of  his  inven* 
tion.  In  fact,  the  dial  was  made  by  himself  in  1856.  The 
drawings  of  the  patent  show  that  the  inside  edge  of  the  frame 
covering  the  edge  of  the  paper  dial  is  a  lateral  flange.  The 
outside  part  of  the  frame,  which  turns  over  the  edge  of  the 
back,  is  also  a  lateral  flange.  I  am  of  opinion  that  infringe- 
ment of  the  first,  second,  and  fifth  claims  is  clearly  proved, 
and  that  want  of  novelty  is  not  proved.  It  is  conceded  that 
there  is  no  infringement  of  the  fourth  claim. 

The  answer  sets  up  divers  defences.  The  only  one  which 
I  think  it  is  desirable  to  examine  particularly  is  that  "the 
supposed  invention  remaining  after  said  disclaimer  was  not, 
and  is  not,  a  material  part  of  the  thing  patented."  The 
defendant  says  that  the  invention  consisted  in  a  combination 
of  paper  dial,  back,  and  metallic  frame  or  rim;  that  the 
shape  of  the  rim  was  entirely  a  matter  of  taste,  ornament,  or 
convenience ;  that  there  is  nothing  functional  in  the  form  of 
the  rim,  and  that  the  specification  shows  clearly  that  the 
form  of  the  rim  was  an  immaterial  circumstance.  The  plain- 
tiff says  that  the  lateral  flanges,  and  their  offices,  were  shown 
in  the  drawings;  that  the  office  of  the  inside  lateral  flange 
was  ''to  conceal  the  edge  of  the  clock  dial,  and  to  furnish  a 
flat  annular  seat  against  which  the  front  of  the  4i&l  rests, 
and  by  which  it  is  held  in  position  in  such  a  manner  as  to 
prevent  the  dial  from  coming  forward;"  and  that  the  office 
of  the  outer  flange,  in  addition  to  its  furnishing  -  means  by 
which  to  secure  the  scalp  to  the  dial,  was  to  furnish  a  flat 
seat  upon  which  the  whole  dial  is  supported  when  placed 
against  the  front  of  a  clock  case,  and  through  which  seat 
screws  may  be  inserted  to  secure  the  dial  in  place. 

The  disclaimer  admits,  in  effect,  that  the  patentee  was  not 
the  first  inventor  of  the  combination  of  a  paper  dial,  a  back, 
and  a  metallic  rim  or  frame  not  having  lateral  flanges  on 
its  outer  and  inner  edges,  but  that  this  combination  was  old. 
It  is  also  a  fact  that  painted  dials  of  one  piece  of  metal, 
having  an  outwardly  projecting  lateral  flange,  which  were 
secared  to  the  clock  case  by  screws  drilled  through  this 
flange,  were  in  common  use  prior  to  the  date  of  the  invea- 
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tion.  The  sash  upon  the  door  of  the  clock  case  was  fastened 
by  a  catch  to  this  flange.  No  objection  is  made  to  the  form 
of  the  disclaimer.  The  question  simply  is  whether  there  is 
anything  in  the  specification  of  the  patent,  or  outside  of  it, 
which  shows  that  a  material  part  of  the  invention  consisted 
in  the  flanges  upon  the  edges  of  the  frame,  as  exhibited  in 
the  drawings,  was  an  immaterial  matter  which  did  not  par- 
take of  the  character  of  inyention.  It  must  be  remembered 
that  the  question  is  not  whether  the  flanges  perform  a  certain 
office,  or  whether  the  drawings  exhibit  the  office,  but  it  is 
whether  there  was  any  invention  in  the  means  for  the  per- 
formance of  such  office.  The  second  deflecting  plate,  in 
Dunbar  v.  Myersy  94  D.  S.  187,  performed  an  office;  but  the 
court  was  of  opinion  that  the  addition  of  such  second  plate 
involved  no  invention.  The  "close  chamber"  and  the  "freez- 
ing mixture,"  in  Brown  v.  Piper ^  91  U.  S.  87,  performed  the 
office  of  preserving  fish ;  but  the  court  was  of  opinion  that 
the  means  used  were  an  application  of  an  old  process  to  a 
new  subject,  without  invention. 

An  inspection  of  both  the  re-issued  and  the  surrendered 
patents,  and  of  the  rejected  specification,  shows  that  the 
flanges  constituted  no  portion  of  the  invention  upon  which 
the  mind  of  the  inventor  rested  as  important.  He  says,  in 
substance,  that  the  back  may  be  made  plain,  or  may  have  a 
raised  and  then  flattened  edge.  The  dial  may  have  the 
diameter  of  the  back,  or  may  be  made  of  such  diameter  as  to 
just  fill  in  between  the  raised  portion  from  the  flat  surface  of 
the  back..  No  patentable  advantage  is  ascribed  to  one  shape 
over  another,  or  to  any  shape ;  and  there  is  no  suggestion  of 
novelty  in  the  method  of  attaching  the  clock  dial  to  the  case, 
or  the  sash  to  the  frame.  Furthermore,  the  backs  of  the 
painted  dials,  which  were  commonly  used  in  wooden  clocks 
at  the  date  of  the  invention,  were  made  substantially  like  the 
back  of  the  dial  shown  in  the  drawings ;  that  is  to  say,  their 
edges  were  raised  and  then  flattened,  so  as  to  give  room  fpr, 
the  hands  inside  the  sunken  portion  of  the  dial,  and  so  as  to 
form  a  peripheral  flange  by  which  the  back  could  be  attached 
to  the  case.    The  patentee  put  a  paper  dial,  upon  which  the 
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figures  denoting  the  hours  were  printed,  within  the  rim  of  the 
back,  instead  of  having  the  figures  painted  upon  the  painted 
surface  of  the  plate ;  and,  in  order  to  keep  the  paper  dial  in 
place,  united  it  to  the  back  by  a  metallic  rim,  one  edge  of 
which  covered  the  edge  of  the  dial,  and  the  other  edge  was 
turned  over  the  outside  edge  of  the  back.  The  shape  of  the 
rim  was  determined  by  the  shape  of  the  back  which  might  be 
desirable  in  any  particular  style  of  clock,  or  as  a  matter  of 
ornament.  Flanges  were  not  used,  because  they  made  a  seat 
for  attaching  the  dial  to  the  case,  but  were  used  to  conform 
to  the  old  style  of  back,  when  that  style,  which  had  an  old 
function  of  its  own,  was  used.  Given  the  two  facts  that  a 
clock  dial,  with  printed  paper  dial,  a  metallic  back,  and  a 
metallic  rim  uniting  the  back  and  the  paper  dial,  was  old ;  and 
that  a  metallic  back,  with  a  lateral  outside  flange,  through 
which  screws  were  inserted  to  fasten  the  dial  to  the  clock  case, 
was  commonly  in  use;  was  it  any  material  part  of  the  inven- 
tion to  make  the  rim  to  correspond  generally  with  the  old  pat- 
tern of  the  back  ?  I  am  of  opinion  that  it  was  not ;  but  that  the 
shape  of  the  rim  was  a  matter  merely  of  mechanical  conveni- 
ence. The  inside  lateral  flange  has  the  same  offices  which  are 
performed  by  any  edge  of  the  rim,  and  the  form  is  in  the  one 
which  would  be  naturally  adopted  upon  a  sunken  dial  plate. 
The  bill  should  be  dismissed. 


Hamilton  v.  Eingsbuby  and  another.     . 
{OircuU  OowH,  N,  D.  New  Tark.    ,  1880.) 

i.  Patent— AsBiONiroNT— Notice.— Ftf^d,  under  the  circumgtances  of  this 
case,  that  there  was  enough  in  the  terms  "  right,  title,  and  interesft," 
In  the  assignment  of  a  patent,  to  put  anj  purchaser  from  the  assign- 
ors, immediate  or  subsequent,  on  inquiry,  and  to  charge  him  with 
notice  of  what  such  inquiry,  if  made  of  the  grantor  of  the  assignors, 
would  have  disclosed. 

X  Same— Notice— Estoppel,— J7^d,  further^  that  such  grantor  was  not 
bound  by  any  suppression  of  the  truth  by  the  said  assignors,  or  any 
failure  upon  their  part  to  disclose  the  exact  condition  of  their  title,  so 
long  aa  they  assumed  to  convey  only  their  *Mght,  title,  and  interest." 
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Qeo,  H.Lathropy  for  plaintiflf. 

WiUiam  F.  CogsweU,  foe  defendantd. 

Blatohfobd^  0*  J.  When  this  case  was  before  the  court, 
on  the  original  bill  and  the  plea  thereto,  it  was  decided  (14 
0.  G.  of  Pat.  Oflf.  448)  that  the  proper  construction  of  the 
recorded  conveyance  of  August  27,  1866,  from  Milton  A. 
Hamilton  to  Lombard  &  Thompson,  was  that  Lombard  & 
Thompson  acquired  thereby  the  right  to  make  as  well  as  the 
right  to  use,  and  to  sell  to  be  used,  the  patented  saw  hang- 
ings, as  they  are  or  may  be  applied  to  muley  or  single  upright 
mill  saws,  for,  to,  and  in  the  state  of  New  Tork;  such  right  to 
use  and  to  sell  to  be  used  being  exclusive,  but  the  grantor 
reserving  to  himself  a  right  to  make  in  common  with  the 
grantees.  The  plea  was  allowed,  and  the  plaintiff  then 
amended  the  bill  by  setting  forth  two  unrecorded  instruments, 
made  August  27, 1866,  one  executed  by  Milton  A.  Hamilton  of 
the  one  part  and  Lombard  &  Thompson  of  the  other  part,  and 
the  other  executed  by  Milton  A.  Hamilton  and  then  delivered  to 
Lombard  &  Thompson*  There  was  a  plea  to  the  amended  bill, 
and  a  replication  to  the  plea,  and  proofs  were  taken  thereon. 
The  main  point  of  the  plea  was  that  the  defendants  were  bona 
fide  purchasers  under  the  said  recorded  conveyance  of  August 
27,  1866,  without  notice  of  either  of  the  said  unrecorded 
instruments  of  that  date.  The  case  was  submitted  to  the 
court  on  briefs,  without  oral  argument,  (17  0.  G.  of  Pat.  Off. 
147,)  and  the  court  overruled  the  plea.  The  plaintiff  con- 
tended that  under  the  three  instruments  of  August  27,  1866, 
taken  together,  Lombard  &  Thompson  acquired  no  right  to 
make  the  invention,  except  in  a  certain  contingency  which 
had  never  happened;  that  the  three  instruments  were  con- 
temporaneous and  were  all  portions  of  the  same  transaction, 
and  must  all  be  read  together  to  determine  the  intent  of  the 
parties  to  the  transaction;  that  the  three  instruments  were 
consistent  with  no  intention  not  to  convey  to  Lombard  & 
Thompson,  by  the  recorded  conveyance,  any  right  to  manu- 
facture the  invention;  that  if  the  recorded  conveyance  gave 
to  them  the  right  to  manufacture,  the  other  two  instruments 
had  no  meaning ;  and  that  the  instruments  were,  (1)  a  license. 
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which  in  terms  gave  the  licensees  no  power  to  manufacture; 
(2)  an  agreement  by  which  the  licensor  agreed  to  furnish  the 
hangings  to  the  licensees  at  fixed  prices,  and  the  licensees 
agreed  that  they  would  not  manufacture  so  long  as  the  licensor 
kept  his  agreement ;  (3)  a  permission  from  the  licensor  to 
the  licensees  to  manufacture  in  case  the  licensor  failed  to 
perform  his  agreement.     The  court  held  that  the  three  in- 
instruments,  taken  together,  must  have  the  interpretation 
claimed  for  them  by  the  plaintiff.     The  defendants  contended 
that  they  were  bona  fide  purchasers  without  notice  of  any  instru- 
ment but  the  recorded  conveyance  of  August  27,  1866,  and 
that  they  were  protected  from  any  unrecorded  agreement 
between  Milton  A.  Hamilton  and  Lombard  &  Thompson,  in 
the  absence  of  any  actual  notice  thereof.    On  this  question  the 
court  said :  "The  recording  act  in  force  when  the  defendants 
took  their  conyeyance  from   Strong  &  Woodbury,  on  the 
tenth  of  December,  1869,  was  section  11  of  the  act  of  July  4, 
1836,  (5  U.  S.  St.  at  Large,  121,)  which  provided  'that  every 
patent  shall  be  assignable  in  law,  either  as  to  the  whole  interest 
or  any  undivided  part  thereof,  by  any  instrument  in  writing, 
which  assignment,  and  also  every  grant  and  conveyance  of  the 
exclusive  right  under  any  patent  to  make  and  use,  and  to  grant 
to  others  to  make  and  use,  the  thing  patented,  within  and 
throughout  any  specified  part  or  portion  of  the  United  States 
shall  be  recorded  in  the  patent-office  within  three  months 
from  the  execution  thereof.'    It  is  well  settled  that  mere 
licenses  or  contracts  conferring  the  limited  and  not  the  ex- 
clusive right  to  exercise  some  of  the  privileges  secured  by 
the  patent  are  not  the  subjects  of  regulation  by  this  statute ; 
and  that  it  relates  solely  to  grants  or  conveyances  of  the 
exclusive  right  or  legal  estate  vested  in  the  patentee,  which 
leave  no  interest  in  the  patentee  for  the  particular  territory 
and  the  particular  right  to  which  they  relate.     Curtis  on  Pat- 
ents, (3d  Ed.)  §  179.   Within  this  rule,  the  recorded  conveyance 
of  August  27,  1866,  from  Milton  A.  Hamilton  to  Lombard  tc 
Thompson,  is  not  an  assignment  of  the  whole  interest  in  the 
patent,  or  any  undivided  part  therof ;  nor  is  it  a  grant  or  con- 
veyance of  the  exclusive  right,  under  the  patent,  to  make 
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and  use,  and  to  grant  to  others  to  make  and  use,  the  thing  pat- 
ented, within  and  throughout  any  specified  part  or  portion  of 
the  United  States.  It  is  only  a  license.  It  reserves-  to  the 
grantor  *  the  right  to  manufacture  the  said  invention.'  What- 
ever right  to  manufacture  the  grantees  acquired  by  the  face 
of  it,  such  right  was  not  exclusive  in  them;  therefore,  such 
instrument  was  not  one  required  to  be  recorded.  Nor  were 
the  other  two  instruments  of  August  27,  1866,  instruments 
which  it  was  necessary  to  record.  The  recording  of  the  in- 
strument of  August  27,  1866,  which  was  recorded,  was  not 
notice  to  the  defendants  that  they  could  safely  rely  on  the 
record  as  showing  the  whole  transaction  between  the  parties 
to  the  instrument  in  respect  to  its  subject-matter.  The  three 
instruments  were  all  of  them  valid  without  recording,  as 
against  the  defendants,  although  bona  fide  purchasers  with- 
out actual  notice.  Although  the  recorded  instrument  of 
August  27,  1866,  may,  on  its  face,  convey  the  right  to  make 
to  the  grantees,  seeing  it  on  the  record  is  of  no  more  avail 
to  the  defendants  than  if  they  had  seen  it  out  of  the  record. 
The  existence  of  the  three  instruments,  taken  together,  as 
limiting  the  right  of  Lombard  &  Thompson,  affects  the  defend- 
ants with  the  consequences  of  such  limitation,  for  they  can 
have  no  greater  right  than  Lombard  &  Thompson  had." 

Before  any  order  overruling  the  plea  to  the  amended  bill 
has  been  made,  the  defendants  now  present  a  petition  to  the 
court  for  a  rehearing  or  a  reargument  of  the  case.  The 
ground  of  the  application  is  set  forth  in  an  affidavit  made  by 
Mr.  Cogswell,  the  counsel  for  the  defendants,  who  prepared 
the  brief  for  the  defendants,  on  the  plea  to  the  amended 
bill,  which  states  that  he  understood  that  the  case  turned 
on  actual  notice  to  the  defendants'  assignors  of  the  unre- 
corded agreements  between  them  and  Milton  A.  Hamilton,  lim- 
iting, as  was  claimed,  the  operation  of  the  license  given  by  the 
latter  to  such  assignors;  that  he  was  furnished  with  the  plain- 
tiff's brief  just  before  the  case  was  submitted  to  the  court, 
and  the  question  upon  which  the  case  was  decided  did  not 
attract  his  attention  until  he  saw  the  opinion  of  the  court ; 
that  justice  to  the  defendants  requires  that  the  case  should  be 
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xeargu6d|  to  the  end  that  the  question  may  be  presented 
"whether  Milton  A.  Hamilton,  haying  conferred  apon  Lombard 
&  Thompson  the  apparent  right  to  manufacture  and  sell  the 
patented  invention  without  restriction  or  reservation,  and 
the  power  to  assign  such  right  to  others  without  such  restric- 
tion, is  not,  and  the  plaintiff,  as  his  assignee,  is  not,  estopped 
from  setting  up,  as  against  the  defendants,  who  are  innocent 
third  parties,  and  have  bought  in  good  faith  such  right,  rely- 
ing upon  the  unconditional  and  unrestricted  license,  the  lim- 
itation or  restriction  of  said  license  contained  in  a  separate 
instrument  not  in  any  way  referred  to  in  said  license. 

The  amended  bill  alleged  that  the  defendants  had  con- 
structed machines  containing  the  patented  invention  with  full 
knowledge  of  the  facts  alleged  in  the  bill,  among  which  facts 
was  the  existence  of  the  said  two  unrecorded  instruments. 
The  defendants  denied  knowledge  and  notice  of.  the  existence 
of  said  two  instruments.  No  evidence  of  actual  notice  of 
either  of  them  to  the  defendants  was  given  by  the  plaintiff. 

It  is  contended  for  the  defendants  that  a  point  conclusive 
against  the  plaintiff's  right  was  not  brought  to  the  attention 
of  the  court;  that  the  court  held,  in  its  decision  on  the  plea 
to  the  original  bill,  that  the  words  "legal  representatives,"  in 
the  recorded  conveyance  of  August  27,  1866,  included  ''as- 
signs;"  that  such  conveyance  was  absolute  and  unconditional, 
as  was .  held  in  the  same  decision,  except  a  reservation 
not  applicable  to  the  question  in  hand;  that  the  evidence 
shows  that  the  defendants  and  their  immediate  assignors 
were  bona  fide  purchasers  for  value,  without  notice;  that 
it  is  a  rule  of  law  that  where  the  owner  of  property  has  con- 
ferred upon  another  person  a  power  to  dispose  of  it,  and  an 
innocent  third  party  has  dealt  with  such  person  upon  the 
assumption  that  he  possessed  such  power  so  apparently  con- 
ferred, such  owner  is  estopped  from  asserting  that  the  power 
was  not  what  it  purported  to  be,  but  was  limited  or  restricted 
by  some  secret  agreement ;  that  the  purchase  by  the  defend-^ 
Huts  was  made  upon  the  faith  of  the  title  which  Milton  A« 
Hamilton  had  apparently  given  to  Lombard  &  ThompsoQi 
and  it  would  be  contrary  to  justice  and  good  Qonscience  to 
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pennit  Iiim»  or  the  plaintiff  aa  his  assignee,  by  a  title  derived 
from  him  sabsequently  to  his  oonveyanoe  to  Lombard  & 
Thompson,  to  assert  his  real  title  against  the  defendants; 
that  a  contrary  rule  would  operate  as  a  fraud  by  Milton  A. 
Hamilton  upon  the  defendants;  that  the  case  is  one  for  the 
application  of  the  principle  in  favor  of  the  defendants  that 
where  one  of  two  innocent  parties  must  sustain  loss  from  the 
fraud  of  a  third,  such  loss  must  fall  upon  the  one,  if  either, 
whose  act  has  enabled  such  fraud  to  be  committed ;  that  the 
defendants  are  innocent  purchasers,  upon  the  faith  of  the 
apparent  title  conferred  upon  Lombard  &  Thompson;  that 
any  fraud  which  has  been  committed  has  been  committed  by 
virtue  of  the  evidence  of  title  which  the  plaintiff's  assignor 
put  into  the  hands  of  Lombard  &  Thompson;  and  that  frauds 
may  be  perpetrated  on  the  public  if  the  owners  of  patents,  who 
give  absolute  assignable  licenses,  are  permitted  to  treat  as 
infringers  purchasers  of  such  licenses,  by  virtue  of  a  secret 
agreement  entered  into  at  the  time  of  the  execution  of  the 
license. 

Two  cases  are  referred  to  by  the  defendants :  McNeil  v. 
Tenth  Nat.  Bank,  46  N.  Y.  325,  and  Moore  v.  Metropolitan  Nat. 
Bank,  56  N.  Y.  41.  The  head  note  of  the  first  case  is  that 
where  the  owner  of  property  confers  upon  another  an  appar- 
ent title  io  or  power  of  disposition  over  it,  he  is  estopped 
from  asserting  his  title  as  against  an  innocent  third  party, 
who  has  dealt  with  the  apparent  owner  in  reference  thereto^ 
without  knowledge  of  the  claims  of  the  true  owner;  and  that 
the  rights  of  such  third  party  do  not  depend  upon  the  actual 
title  or  authority  of  the  one  with  whom  he  dealt,  but  upon  the 
act  of  the  owner,  which  precludes  him  from  disputing  the  title 
or  authority  he  has  apparently  conferred.  The  doctrine  was 
limited,  by  the  decision,  to  thie  case  where  the  owner  had  en- 
trusted to  another,  not  merely  the  possession  of  the  property, 
but  written  evidence  over  his  own  signature  of  title  thereto, 
and  of  an  unconditional  power  of  disposition  over  it.  The 
same  doctrine  was  applied  in  Moore  v.  Metropolitan  Nat.  Bank^ 
where  it  was  held  that  the  bona  fide,  purchaser  for  value  of  a 
non-negotiable  chose  in  aetioxi  from  one  upoju  whom  the 
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owner  had,  by  written  assignment^  conferred  the  apparent 
absolute  ownership,  where  the  purchase  is  made  upon  the 
faith  of  such  apparent  ownership,  obtains  a  valid  title  as 
against  the  real  owner^  who  is  estopped  from  asserting  a  title 
in  hostility  thereto. 

Since  the  decision  in  this  case  on  the  plea  to  the  amended 
bill^  it  has  been  stipulated  in  writing  by  the  plaintiff  that 
Edmund  P.  Woodbury  would  testify  that  the  consideration 
paid  for  the  conveyance  of  April  29,  1868,  from  Lombard  & 
Thompson  to  Bussell,  Beese,  and  the  firm  of  Strong  &  Wood- 
bury, (consisting  of  Henry  A.  Strong  and  Edmund  P,  Wood- 
bury,) was  the  sum  of  $4,000,  in  property  and  cash;  and  that 
the  defendants  respectively  would  testify  that  they  paid  on  the 
execution  and  delivery  of  the  conveyance  from  Strong  &  Wood- 
bury, of  December  10,  1869,  to  them,  the  sum  of  $1,000  in 
cash ;  and  that  such  stipulation  be  filed  and  made  a  part  of 
the  record,  on  the  application  for  a  rehearing,  with  the  same 
effect  as  though  such  testimony  had  been  regularly  put  in  by 
the  defendants  originally. 

In  the  proofs,  Edmund  T.  Woodbury  testified  that  he  nego- 
tiated with  Lombard  the  purchase  covered  by  the  conveyance 
of  April  29,  1868;  that  he  never  heard  until  the  spring  of 
1877  of  the  two  unrecorded  instruments. of  August  27,  1866; 
and  that  the  only  agreement  between  Hamilton  and  Lom- 
bard &  Thompson,  of  which  he  had  any  information,  prior  to 
1877,  was  the  recorded  conveyance  of  August  27,  1866. 

The  conveyance  of  April  29, 1868,  from  Lombard  &  Thomp- 
son to  Bussell,  Beese,  and  Strong  &  Woodbury,  recites  that 
^whereas,  by  virtue  of  assignment  from  Milton  A.  Hamilton, 
dated  August  27,  1866,  the  right  for  the  state  of  New  York 
was  vested  in  us,  Clinton  A.  Lombard  and  John  Thompson;" 
and  then  it  conveys  all  their  "right,  title,  and  interest"  in  the 
invention,  as  secured  to  them  by  the  patent,  for,  to,  and  in 
the  state  of  New  York.  The  conveyance  of  July,  1868,  from 
Beese  to  Bussell  and  Strong  &  Woodbury,  recites  that  "by 
virtue  of  assignment  dated  August  27, 1866,  the  right  for  the 
state  of  New  York  was  vested  in  Clinton  A.  Lombard  and 
John  Thompson;"  and  that  by  virtue  of  the  assignment  from 
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them  of  April  29, 1868,  *'the  right  for  the  state  of  New  York** 
was  vested  in  Bussell,  Beese,  and  Strong  &  Woodbury,  and 
then  it  conveys  all  the  "right,  title,  and  interest"  of  Beese  in 
the  invention,  as  secured  to  him  by  the  patent,  for,  to,  and 
in  the  state  of  New  York.  The  conveyance  of  December  10, 
1869,  from  Strong  &  Woodbury  to  the  defendants,  recites 
that  by  virtue  of  assignment  from  Hamilton,  of  August  27, 
1866,  "the  right  for  the  state  of  New  York"  was  vested  in 
Lombard  &  Thompson;  and  that  by  virtue  of  the  assignment 
from  them  of  April  29,  1868,  "the  right  for  the  state  of  New 
York"  was  vested  in  Bussell,  Beese,  Strong  &  Woodbury ;  and 
that  by  virtue  of  the  assignment  from  Beese,  of  July  15, 
1868,  "all  his  right,  title,  and  interest  in  and  to  said  right 
for  the'  state  of  New  York"  was  vested  in  Bussell,  Strong  & 
Woodbury ;  and  then  it  conveys  all  "our  right,  title,  and  inter- 
est therein,  as  secured  by  the  letters  patent  and  assignment 
before  mentioned,  which  c<msists  of  the  right,  title,  and  inter- 
est" of  Bussell,  Strong  &  Woodbury  "to  the  right  for  the 
whole  state  of  New  York,  except  one-half  interest  held  by 
Bobert  P.  Bussell  and  the  counties  of  Cayuga  and  Franklin, 
previously  assigned  to  John  Busley  and  Sidney  A.  Paddock, 
respectively." 

The  conveyance  of  April  29,  1868,  from  Lombard  & 
Thompson,  conveys  only  their  "right,  title,  and  interest"  in  the 
invention.  The  conveyance  from  Beese  conveys  only  his 
"right,  title,  and  interest"  in  the  invention.  The  conveyance 
from  Strong  &  Woodbury  conveys  only  their  "right,  title,  and 
interest."  No  recitals  in  those  instruments  caused  them  to 
operate  to  convey  to  the  defendants  anything  more  than  the 
right,  title,  and  interest  of  Lombard  &  Thompson,  whatever  it 
was,  on  the  twenty-ninth  of  April,  1868.  It  is  true  that  the 
conveyance  of  April  29,  1868,  and  the  subsequent  convey- 
ances, recite  that  what  was  vested  in  Lombard  &  Thompson, 
by  the  assignment  to  them,  was  "the  right  for  the  state  of 
New  York."  But  Milton  A.  Hamilton  was  no  party  to  those 
conveyances.  He  did  not  deal  with  any  one  but  Lombard  & 
Thompson.  Even  if  they  be  regarded  as  acting  as  his  agents 
in  subsequently  conveying,  they  conveyed  only  their  "right. 
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title,  and  interest.*'  What  that  was  has  beeen  defined.  The 
parties  taking  from  and  under  them  were,  by  the  form  of  the 
conveyance  from  them,  referred  to  Hamilton  to  ascertain 
what,  in  fact,  the  '"right,  title,  and  interest"  of  Lombard  & 
Thompson  was.  What  it  was  depended  on  the  three  instm* 
ments  of  August  27,  1866,  taken  together,  and  an  inquiry  of 
Hamilton  would  have  disclosed  that  fact.  There  was  enough, 
in  the  terms  "right,  title,  and  interest,"  in  the  assignment  from 
Lombard  &  Thompson,  to.  put  any  purchaser  from  them,  im- 
mediate or  subsequent,  on  inquiry;  and  to  charge  him  with 
notice  of  what  such  inquiry,  if  made  of  their  grantor,  would 
have  disclosed.  While  by  the  recorded  assignment  of  August 
27,  1866,  the  right  to  make  may  appear  to  have  been  in- 
vested in  Lombard  &  Thompson,  yet  they  did  not  undertake 
to  convey  what  that  assignment  appeared  to  convey,  but  only 
their  ""right,  title,  and  interest"  as  it  in  fact  existed.  The 
case,  therefore,  does  not  fall  within  the  principle  of  the  two 
cases  cited  for  the  defendants.  Li  this  case  no  one  made  any 
inquiry  of  any  person  but  Lombard  &  Thompson.  Neither 
Hamilton  nor  the  plaintiff  are  bound  by  any  suppression  of 
the  truth  by  them,  or  any  failure  on  their  part  to  disclose  all 
three  of  the  instruments,  so  long  as  they  assumed  to  convey 
only  their  ""right,  title,  and  interest." 
It  follows  that  the  prayer  of  the  petition  must  be  denied. 


WHmnjN  V.  Seaman  and  another* 

{Opreuit  Ocurt,  8.  D.  New  Fork.    ,  1880.) 

L  Patent  No.  100,921,  for  am  improvement  in  coal-ecuttles,  hM  noi  l»- 
fringed. 

In  Equity. 

Wheeleb,  D.  J.  This  suit  is  brought  for  an  alleged  in- 
fringement of  letters  patent  No.  160,921,  dated  May  13, 
1874,  granted  to  the  orator  for  an  improvement  in  coal-scut- 
tles.   As  the  orator  is  not  the  inventor  of  coal-scuttles,  nor 
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of  anTthuig  nnddrlying  the  whole  struoture,  his  patent  can- 
not be  constraed  as  covering  the  whole,  but  must  be  restricted 
to  the  particular  construction  invented  by  him  in  order  to 
stand  at  all.  Railway  Co.  v.  Sayles,  97  U.  S.  554.  His 
scuttle  is  made  with  a  bottom  stamped  out  of  one  piece  of 
metal,  extending  upwards  outside  of  the  body.  The  defend- 
ant's scuttle  is  made  in  substantially  the  same  way,  except 
that  the  bottom  extends  upwards  inside  of  the  body.  Placing 
the  body  inside  of  the  upward  extension  of  the  bottom  is  an 
important  and  distinctive  feature  in  the  plaintiff's  invention^ 
and  is  made  so  by  his  patent.  Without  that,  a  scuttle  can* 
not  be  said  to  be  his  style  of  scuttle.  *  He  rivets  the  body  to 
the  bottom,  and  the'  bottom  to  the  base,  and  that  mode  of 
fastening  them  is  described  in  his  patent.  Had  that  been 
new  his  patent  would  probably  have  covered  it,  as  well  as  the 
method  of  putting  the  parts  together  to  form  the  scuttle.  But 
that  is  an  old  and  well-known  way  of  fastening  parts  of 
metallic  vessels  together,  and  could  not  be  patented  to  any 
one.  Bib  patent  seems  to  stand  well  enough  for  his  particular 
style  of  scuttle  fastened  in  that  manner,  and  that  is  all.  The 
defendants  do  not  make  that  style,  and  therefore  do  not 
infringe. 

The  bill  is  dismissedi  with  costs. 


Glabkb,  Trustee,  v.  Johnsov. 
(OVroteft  Cimrtt  B.  D.  New  Tark.    November  17, 18S0.) 

2.  Rb-;I88DB  No.  8,679,  issued  August  8, 1879,  to  Nathaniel  Jenkins,  for  a 

certain  fonn  of  disc  used  for  valve  seats  in  steam  joints,  hM  not  in- 

fringed. 
St  EquiVALBirrB.— One  substance  does  not  constitute  the  equivalent  of  the 

other,  when  each  produces  a  difterent  product  under  the  sameoon- 

ditions. 

In  Equity.    Decision  on  final  hearing. 

ThamoB  William  Clarke^  for  complainant. 

B.  F.  Letf  and  OUbert  dk  Cameron,  for  defendant. 
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Benedict,  D.  T.  This  is  an  action  for  an  account,  and  an 
injunction  to  restrain  the  defendant  from  making  a  certain 
form  of  disc  used  for  valve  seats  in  steam  joints,  upon  the 
ground  that  such  manufacture  infringes  a  patent  issued  to 
Nathaniel  Jenkins,  August  3,  1869,  known  as  re-issue  No. 
8,679,  and  now  owned  by  the  plaintiflf. 

Various  issues  are  raised  by  the  pleadings,  of  which  it  will 
be  necessary  on  this  occasion  only  to  consider  the  one  relat- 
ing to  the  infringement. 

The  pharacter  of  the  article  complained  of  is  not  in  dis- 
pute. It  consists  of  discs  intended  to  be  used  as  valve  seats 
for  steam  joints,  composed  of  bone  black,  mixed  with  gutta 
percha  and  India  rubber,  made  vulcanizable  by  an  admixture 
of  sulphur,  and  then  vulcanized;  the  proportions  of  the 
compound  being  either  Para  rubber,  10  lbs. ;  gutta  percha,  5 
lbs. ;  sulphur,  4J  lbs. ;  bone  black,  22 J  lbs.  Or,  Para  rub- 
ber, 14  lbs. ;  gutta  percha,  7  lbs. ;  sulphur,  6  lbs. ;  bone  black, 
28  lbs. 

The  main  question  of  the  case,  as  I  view  it,  is  whether 
such  an  article  is  covered  by  the  Jenkins  patent. 

The  Jenkins  patent  was  construed  by  this  court  on  a 
former  occasion,  (16  Blatchf.  G.  G.  B.  495,)  and  no  reason 
is  seen  for  any  modification  of  the  opinion  then  expressed, 
that  it  is  not  possible,  in  view  of  the  language  of  the  specifi- 
cations, to  uphold  the  plaintiff's  contention  that  the  Jen- 
kins patent  is  for  a  packing  composed  of  foi^r-tenths  of  refrac- 
tory material,  vulcanized,  no  matter  what  the  vulcanized 
material  may  be,  if  it  contained  rubber;  and  that  the  patent 
must  be  considered  to  be  limited  to  a  compound  consisting 
of  at  least  four-tenths  of  refractory,  earthy,  or  stony  matter, 
ihixed  with  rubber  prepared  for  vulcanization  by  using  less 
than  25  per  cent,  of  sulphur  and  then  vulcanized,  whence 
results  a  material  composed  of  40  per  cent,  and  over  of  re- 
fractory matter  held  together  by  a  skeleton  of  soft  rubber. 
So  understanding  the  patent,  I  am  at  loss  to  discover  any 
ground  upon  which  to  base  the  conclusion  that  the  patent  is 
infringed  by  a  packing  which  consists  of  refractory  matter 
held  together  by  a  skeleton  of  vulcanite. 
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Eyldenoe  has  been  given  at  this  hearing  to  show  that  at 
the  time  of  Jenkins'  invention  it  was  well  known  that  both 
soft  rubber  and  vulcanite  became  soft  about  the  temperature 
of  steam  heat.  And  from  this  fact  it  has  been  argued  that 
inasmuch  as  the  packings  in  questioix  were  intended  to  be 
used  at  the  temperature  of  steam  heat,  the  employment  of 
vulcanite  instead  of  soft  rubber,  as  the  skeleton  of  the  pack- 
ing, was  simply  the  use  of  a  known  equivalent  in  place  of  the 
soft  rubber  which  forms  the  skeleton  of  the  Jenkins  packing. 
But  such  a  conclusion  by  no  means  follows  from  the  fact 
proved,  when  it  also  appears  that  a  packing,  the  skeleton  of 
which  is  vulcanite  instead  of  soft  rubber,  when  used  at  the 
temperature  of  steam  heat,  displays  properties  not  possessed 
by  a  packing,  the  skeleton  of  which  is  soft  rubber. 

The  testimony  clearly  shows  that  at  the  temperature  at 
which  these  packings  were  intended  to  be  used,  the  Johnson 
packing  does  not  lose  its  toughness  or  close  grain;  does  not 
flake  or  crumble,  as  the  Jenkins  packing  does;  resists  press- 
ure and  the  action  of  steam  in  a  manner  that  the  Jenkins 
packing  does  not;  is  more  durable  and  far  more  efficient  than 
the  Jenkins  packing.  This  difference  in  the  action  of  the  two 
packings,  when  used  at  the  temperature  for  which  they  are 
intended,  shows  that  the  employment  of  the  vulcanite  in 
place  of  the  soft  rubber,  is  not  the  substitution  of  one  substance 
for  another  without  change  of  results,  but  that,  on  the  con- 
trary, a  different  product  is  obtained.  Such  a  state  of  facts 
leaves  no  room  to  contend  that  the  Johnson  packing  is  ob- 
tained by  simply  employing  a  known  equivalent  in  place  of 
the  soft  rubber  which  forms  the  skeleton  of  the  Jenkins  pack- 
ing. 

The  evidence  also  contains  expressions  of  an  opinion  enter- 
tained by  some  persons  of  experience  that  all  the  sulphur  in 
excess  of  about  2  per  cent.,  used  in  the  vulcanization  of 
rubber,  is  simply  mechanically  mixed  with  and  not  chemic- 
ally combined  with  the  gum.  And,  from  the  evidence,  it  has 
been  argued  that  vulcanite  is  soft  rubber,  or,  as  it  is  expressed, 
vulcanite  is  soft  rubber  plus  mechanical  sulphur;  and  conse- 
quently the  Johnson  compound  does  not  differ  in  substance 
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from  the  Tenkins  compound.  But,  as  has  been  seen,  the 
Johnson  packing  possesses  properties  not  displayed  by  the 
Jenkins  packing.  A  substantial  change  in  the  character  of 
the  article  is  produced  by  using  a  proportion  of  sulphur  not 
contemplated  by  Jenkins;  indeed,  excluded  from  his  invention 
by  the  terms  of  his  patent.  Whether  excess  of  sulphur  be 
mechanically  mixed  or  chemically  combined  with  the  same 
can  make  no  difference,  for  the  fact  remains  that  the  result 
is  a  product  possessing  new  and  valuable  qualities. 

In  view  of  the  circumstances  that  the  patent  here  sued  on 
has  been  sustained  on  two  occasions  by  distinguished  judges, 
it  is  proper  to  add  that  the  question  presented  by  this  case 
is  one  entirely  different  from  that  raised  in  the  two  prior 
cases  set  up  in  the  bill.  The  valve  seats  complained  of  in 
the  case  decided  by  Judge  Shepley  March  22,  1872,  (1  0.  6. 
359,)  were  claimed  to  have  been  made  under  the  Frink  pat- 
ent. They  contained  lead  or  litharge  and  brass  filings,  which 
are  sulphur  absorbents;  and  it  was  there  proved  that  these 
absorbents  combined  with  the  sulphur  in  vulcanizing,  and  so 
made  another  comparatively  refractory  ingredient,  sulphu- 
reted  metal.  Upon  this  proof  it  was  held  that  the  valve  seats 
then  in  question  were  substantially  the  same  article  as  the 
Jenkins  valves. 

In  Jenkins  v.  Johnson,  9  Blatchf.  C.  G.  B.  616,  the  valve 
seats  brought  to  the  consideration  of  Judge  Blatchford  were 
a  still  different  article,  and  in  that  case  it  was  shown  that 
the  composition  contained  oxides  of  lead  and  iron,  and  that 
the  excess  of  sulphur,  beyond  the  amount  taken  up  by  the 
process  of  vulcanization  to  form  a  soft-rubber  skeleton,  united 
with  the  iron  and  lead,  and  formed  refractory  mineral  matter. 
Consequently,  it  was  in  that  case  concluded  that  the  Jenkins 
patent  had  been  infringed. 

Here  the  facts  are  different.  The  defendant's  compound 
contains  no  sulphureted  metal.  There  are  no  oxides  of  lead 
or  iron,  nor  any  other  substance  which  combines  with  the* 
sulphur  to  make  refractory  matter;  but  the  excess  of  sul- 
phur used,  which  by  itself  certainly  is  not  refractory,  is  in  such 
proportion  that  when  the  compound  is  submitted  to  a  vulcan^ 
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izing  heat  there  results  from  the  snlphur  and  the  gum  the 
isubstanoe  called  vnlcanite.  Accordingly,  it  has  not  been 
claimed  in  this  case  that  the  excess  of  snlphur  employed  in 
the  manufacture  of  the  defendant's  discs  goes  to  make  refracf- 
tory  matter,  as  was  found  to  be  the  fact  in  the  two  cases 
referred  to.  Here  the  contention  has  been  that  the  excess  of 
sulphur  used  is  a  faiere  adulterant;  but,  as  already  stated, 
this  position  is  not  supported  by  the  evidence. 

For  these  reasons,  it  must  be  held  that  the  plaintiff  has 
failed  to  prove  infringement,  and  the  bill  is  dismissed,  with 
costs. 


Adaib  v.  Thateb. 

(Oircuit  Court,  8.  D.  Itew  Tark,    ,  1880. 

1.  Ikfbikoemsnt— Past  of  Ck>MBiKATioN.^The  appropriation  of  part 
of  a  patented  combination  constitutes  an  infringement  pro  tanto^  if 
such  part,  separate  from  the  rest,  was  new  and  patentable  to  the  in- 
ventor. 

Lift^  ▼.  Leather,  8  EU.  &  B.  1004. 

SeUen  v.  Dickimon^  6  £xch.  312. 

In  Equity. 
.    Andrew  J.  Todd,  for  complainant. 

John  Van  Santvoord  and  John  S.  WasKbum,  for  defendant. 

Wheelbb,  D.  J.  This  suit  is  founded  upon  re-issued  let- 
teis  patent  No.  6,964,  dated  February  39,  1876,  granted  to 
the  orator  for  an  improvement  in  pumps.  Before  his  inven- 
tion single-acting  pumps,  cast  in  one  piece,  with  open  water 
heads,  through  which  the  piston  and  valves  could  be  with- 
drawn and  replaced  readily,  had  been  constructed;  but  all 
double-acting  pumps,  so  far  as  has  been  shown,  had  been 
made  in  detached  portions,  were  complicated,  and  their  parts 
difficult  of  access.  He  devised  a  double-acting  pump,  with  a 
piston  cylinder  and  an  open  cylinder  beside  it  for  the  valves 
below  the  piston,  both  below  an  open  water  head,  through 
which  the  piston  and  those  valves  could  be  readily  removed 
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and  replaced;  and  with  another  short  cylinder  beside  and 
opening  into  the  upper  part  of  the  piston  cylinder,  for  one  of 
the  valves  above  the  piston,  and  a  floating  top  to  the  piston 
cylinder,  constituting  the  other  valve  above  the  piston,  all  the 
stationary  parts  of  which  could  be  cast  in  one  piece,  and  all 
the  moving  parts  of  which  would,  when  once  in  operation,  be 
covered  with  and  made  air-tight  by  the*  water.  The  patent 
was  intended  to  cover  these  improvements.  The  specifica- 
tion commences  by  stating  that  the  invention  consists  in  im- 
provements in  double-acting  pumps,  and  describes  the  parts 
constituting  the  pumps  as  improved,  their  objects  and  modes 
of  operation.  There  are  five  claims,  the  second  of  which 
only  is  claimed  to  be  infringed,  and  that  is  for  the  "com- 
bination of  the  piston  cylinder,  the  valve  chamber  and  its 
valves,  by  which  the  water  is  supplied  to  and  discharged  from 
the  lower  side  of  the  piston,  the  water  head,  and  a  cylinder 
cover,  which  is  removable  from  the  pump  through  the  open 
water  head,  substantially  as  described."  There  cannot  be  a 
double-acting  pump  without  two  sets  of  valves — one  below 
the  piston,  through  which  the  water  is  drawn  when  the  piston 
ascends,  and  another  above  the  piston,  through  which  the 
water  is  drawn  when  the  piston  descends.  Only  one  pair, 
the  one  below  the  piston,  is  specifically  mentioned  in  that 
claim.  That  pair,  with  the  other  parts  specifically  men- 
tioned in  the  claim,  and  without  the  pair  above  the  piston, 
not  mentioned,  would  constitute  a  single-acting  pump  only. 
For  such  a  pump  the  claim  could  not  be  maintained,  because 
of  lack  of  novelty;  and  as  a  claim  for  such  a  pump  it  clearly 
would  not  be  infringed  by  the  pump  of  the  defendant.  The 
defendant  argues  and  insists  that,  as  the  inventor  separated 
his  claim  into  parts,  each  part  must  stand  by  itself »  and  be 
held  to  cover  only  devices  mentioned  in  it.  If  this  construc- 
tion should  be  adopted,  the  patent,  so  far  as  this  case  is 
concerned,  would  be  defeated.  The  patent  is  a  grant,  and  is 
to  be  fairly  and  liberally  construed,  in  favor  of  the  grantee, 
to  effectuate  the  intention  of  the  parties  to  it.  This  is  the 
settled  doctrine  in  this  country.  Construing  according  to 
this  rule,  the  whole  subject  of  the  patent  is  to  be  looked  at. 
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It  is  for  an  improvement  in  doable-acting  pumps,  and  has 
no  reference  to  single-acting  pomps.  The  claim  must  be 
read  as  if  it  said,  for  the  combination,  in  a  double-acting 
pump,  such  as  had  been  described,  of  the  parts  mentioned. 
This  saves  the  patent,  and  saves  the  claim  as  a  claim  for 
the  combination  of  the  parts  mentioned  in  such  a  pump. 
There  they  work  together,  and  are  not  a  mere  aggregation. 
The  defendant  sells  a  pump  which  has  an  open  cylinder  be- 
side the  piston  cylinder,  for  the  valves  below  the  piston,  both 
of  which  are  below  an  open  water  head,  through  which  the 
piston  and  these  valves  can  be  readily  withdrawn  and  re- 
placed; and  another  cylinder,  beside  the  piston  cylinder,  for 
the  valves  above  the  piston,  opening  into  the  water  head,  ex- 
tends over  it,  with  a  fixed  cover  to  the  piston  cylinder,  so 
that  the  valves  above  the  piston  can  be  worked;  all  the 
stationary  parts  of  which  are  cast  in  one  piece,  and  all  the 
moving  parts  of  which  are,  when  in  operation,  under  the 
water,  and  made  air-tight  by  the  water,  and  constituting  a 
double-acting  pump.  Here  are  all  the  elements  of  the  com- 
bination described  in  the  second  claim  of  the  patent,  each 
doing  the  same  thing  in  the  same  way  as  described  in  the 
corresponding  parts  of  the  specification,  except  the  cylinder 
cover  of  the  piston  cylinder.  As  to  that,  in  the  orator's 
pump,  it  operates  during  the  down  stroke  of  the  piston,  as  a 
cover  for  that  cylinder,  without  which  the  valves' above  the 
piston  could  not  work  at  all ;  and,  in  the  defendant's  pump, 
it  does  precisely  the  same  thing,  during  the  corresponding 
movement,  without  which  the  valves  above  the  piston  could 
not  work  there  at  all.  In  the  orator's  pump  it  can  be  hauled 
up  with  the  piston,  through  the  open  water  head,  as  far  as 
the  fastenings  about  the  piston-rod  above  the  pump  will  per- 
mit. In  the  defendant's  pump  it  is  fastened  down  to  its 
place  by  braces  from  the  supports  of  the  piston-rod  above 
the  pump,  but  is  readily  removable  by  removing  those  braces, 
and  removable  thro.ugh  the  open  water  head.  To  free  it 
wholly  from  the  rest  of  the  pump,  the  fastenings  of  the  pis- 
ton-rod, above  the  pump,  must  be  removed  in  each  case;  so 
that  element  of  the  combination  performs  one  office  in  the 


Digitized  by 


Google 


444  FEDERAL  BBPOBTBB. 

defendant's  pnmp  in  the  same  manner  as  in  the  orator's,  and 
in  the  manner  assigned  to  it  in  that  claim*  That  part  of  the 
orator's  invention  has  been  appropriated  to  the  conBtruction 
of  the  defendant's  pamp.  It  is  not  necessary,  in  order  to 
constitute  infringement  of  a  combination  patented  as  such, 
that  the  whole  combination  should  be  used.  If  a  part  of  it 
only,  that,  separate  from  the  rest,  was  new  and  patentable  to 
the  inventor,  is  used,  taking  that  part  is  an  infringement  pro 
tanto.  Lister  v.  LecUher,  8  Ell.  <fc  B.  1004;  Setters  v.  Dtckin" 
son,  5  W.  H.  &  G.  Etch.  811,  813.  Here  the  whole  of  this 
part  of  the  patented  invention  is  taken  for  one  purpose,  but  not 
for  all.  It  is  none  the  less  taken,  however,  and  the  taking  is 
none  the  less  an  infringement  because  it  is  not  taken  for  all 
purposes. 

The  defendant's  pump  is,  probably,  in  some  respects,  an 
improvement  upon  the  orator's,  but  that  is  no  excuse  for 
taking  that  part  which  the  orator  invented,  and  is  not  claimed 
to  be.  It  is  said  that,  as  double-acting  pumps  were  well 
known  before,  the  orator  could  only  have  a  patent  for  his 
particular  form,  and  that  the  defendant's  pump  is  of  different 
form,  and  does  not  infringe.  Railway  Co.  v.  Sayles,  97  U.  S. 
554.  And  the  statements  of  Mr.  Justice  Bradley,  in  the 
opinion  of  the  court,  are  cited  in  support  of  that  argument. 
Those  statements  are  very  applicable  to  cases  like  this.  It 
is  to  be  noticed  that  each  inventor  is  there  said  to  be  entitled 
to  his  own  specific  form  only  so  long  as  it  differs  from  those 
of  his  competitors,  and  does  not  include  theirs.  Here  the 
defendant  has  included  a  part  of  the  orator's  specific  form  of 
double-acting  pump,  and  cannot  shield  himself  from  being 
adjudged  an  infringer  to  that  extent. 

Let  there  be  a  decree  for  an  injunction  and  an  account, 
according  to  the  prayer  of  the  bill,  with  costs. 
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Thb  Stxbbins  Htdbauuo  Elbtatob  llANUF'a  Co.  and 
another  v.  Stbbbibs. 

{OvtmU  0<mrU  8.  D,  New  Fork.    ,  1880.) 

1.  PATmrr  Ko.  132,111,  iBsued  October  8, 1872,  for  *<  improvements  in  by- 

draulic  elevators,"  hdd^  under  the  circumstances  of  tbis  case,  not  m* 
fringed  bj  an  apparatus  constructed  according  to  patent  No.  172,896, 
issued  February  1, 1876,  or  patent  Ko.  181,113,  issued  August  15, 1876, 
for  "  improvements  in  hydraulic  elevators." 

2.  Patent  No.  132,112,  issued  October  8,  1872,  for  **  improvements  in 

safety  devices  for  hydraulic  elevators,"  held  infringed. 

3.  Patents  Nos.  172,896  and  181,113,  hdd,  not  improvements  in  or  of, 

or  in  aid  of,  any  of  the  inventions  or  improvements  patented  by  pat- 
ents Nos.  132,111  and  132,112. 

Arthur  V.  Briesen^  for  plaintiffs. 

Oeorge  W.  Wingate  and  Francis  Forbes,  for  defendant. 

Blatchford,  G.  J.  Letters  patent  No.  132,111  were  issued 
to  the  defendant,  October  8,  1872,  for  ^^improvements  in  hy- 
draulic elevators."  •  Letters  patent  No.  132,112  were  issued 
to  him  on  the  same  day  for  "improvements  in  safety  devices 
for  hydraulic  elevators."  On  the  fourth  of  November,  1872, 
he  and  two  other  persons,  being  then  the  owners  of  said  pat- 
ents, assigned,  by  an  instrument  in  writing,  the  said  two  pat- 
ents to  "The  Stebbins  Hydraulic  Elevator  Machine  Manufac- 
turing Company,"  a  California  corporation.  One  of  the 
plaintiffs,  "The  Stebbins  Hydraulic  Elevator  Manufacturing 
Company,"  is  alleged  in  the  bill  to  be  a  California  corporation, 
and  the  said  assignment  is  alleged  in  the  bill  to  have  been 
made  to  it.  The  answer  appears  to  admit  that  such  assign- 
ment was  made  to  the  plaintiff  corporation,  and  no  point  is 
made  that  it  was  not,  or  that  it  was  made  to  another  corpora- 
tion. But  there  is  no  explanation  as  to  the  discrepancy  of 
name  by  the  introduction  of  the  word  "machine"  into  the 
name  in  the  assignment.  The  parties,  however,  seem  to 
treat  the  corporation  assignee  as  being  the  corporation  plain- 
tiff. 

The  assignmenti  after  assigning  to  the  assignee  all  the 
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right,  title,  and  interest  of  the  assignors  in  and  to  the  said 
two  patents,  proceeds  thus :  "Together  with  the  right  to  mod- 
ifications, improvements,  or  re-issues  thereof,  and  all  other 
and  similar  patents  in  the  United  States  which  may  be  issued 
to  us  or  any  one  of  us,  directly  or  indirectly,  in  aid  of  the 
improvements  above  specified,  •  •  •  And  we  do  hereby 
covenant  and  agree  to  and  with  the  said  Stebbins  Hydraulic 
Elevator  Machine  Manufacturing  Company,  each  for  himself 
and  not  one  for  the  other,  to  make,  execute,  and  deliver  to  it, 
the  said  Stebbins  Hydraulic  Elevator  Machine  Manufacturing 
Company,  such  other  and  further  assurances,  deeds,  and 
transfers  as  may  be  necessary  or  proper  for  the  more  effectual 
accomplishment  of  the  true  intent  and  purpose  of  these 
presents."  On  the  first  of  February,  1876,  letters  patent 
No.  172,896  were  issued  to  the  defendant  for  "improvements 
in  hydraulic  elevators,"  and  on  the  fifteenth  of  August,  1876, 
letters  patent  No.  181,113  were  issued  to  him  for  "improve- 
ments in  hydraulic  elevators." 

This  suit  is  brought  to  recover  for  infringements  of  patents 
Nos.  132,111  and  132,112,  and  to  compel  the  defendant  to 
execute  to  the  plaintiff  corporation  an  assignment  of  patents 
Nos.  172,896  and  181,113.  The  specification  of  No.  132,- 
111  says:  "My  invention  relates  to  improvements  in  that 
class  of  hydraulic  elevators  which  are  used  for  elevating  per- 
sons and  things  from  one  floor  of  a  building  to  another.  My 
improvement  consists  of  an  arrangement  whereby  the  power 
of  either  one  or  two  upright  cylinders  can  be  employed  for 
elevating  the  load  according  to  the  weight  which  it  is  desired 
to  lift.  Heretofore,  when  two  cylinders  have  been  used  for  this 
purpose,  the  arrangement  has  been  such  that  the  pressure  in 
both  cylinders  was  applied  in  all  cases,  whereas,  frequently 
and  in  most  cases,  the  power  of  a  single  cylinder  is  sufficient, 
thus  causing  a  waste  of  water,  which,  especially  in  cities  where 
water  is  paid  for  by  the  gallon,  is  a  heavy  and  unnecessary 
expense.  In  the  following  description  my  invention  is  fully 
described,  reference  being  had  to  the  accompanying  drawing 
forming  a  part  of  this  specification,  in  which  figure  1  is  a 
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front  elevation  of  my  machine,  and  figure  2  is  a  side  eleva- 
tion. A  A  represents  two  upright  cylinders,  which  are  secured 
to  the  same  bed  piece,  B,  at  a  short  distance  apart,  or  any 
number  of  such  cylinders  can  be  used.  Inside  of  these  cylin- 
ders is  a  piston,  C,  and  each  of  the  pistons  has  a  bar,  d,  ex- 
tending upwards  from  its  center  in  the  manner  of  a  piston-rod. 
These  bars  have  each  a  rib,  /,  extending  the  entire  length 
along  the  middle  of  one  side,  as  shown,  while  their  opposite 
pieces  are  framed  into  a  rack.  A  strong  metal  sid^  piece,  e, 
is  secured  to  the  outside  of  each  of  the  cylinders,  A,  at  their 
upper  ends,  so  as  to  project  above  them.  A  shaft,  ^«  extends 
across  above  the  cylinders  back  of  the  piston  bars,  d,  and 
bears  in  these  side  pieces.  A  spool,  h,  is  secured  upon  this 
shaft  opposite  the  rib,  /,  of  each  bar,  in  which  the  ribs  fit, 
so  that  they  form  guides  for  the  bar,  d.  A  shaft,  I,  passes  across 
above  the  cylinders  on  the  opposite  side  of  the  bars,  d,  and 
also  bears  in  the  side  pieces,  e»  Opposite  each  of  the  rack 
bars,  d,  a  broad  spur  wheel,  j,  is  secured  to  the  shaft,  I,  so  as 
to  engage  with  the  teeth  on  the  vertical  bars ;  and  between  the 
two  broad  wheels,  j,  a  large  spur-wheel,  E,  is  fixed  to  the  shaft. 
Thus,  when  the  rack  bars,  d,  are  raised,  the  wheels,  j  and  K, 
on  the  shaft,  I,  are  revolved  by  the  engagement  of  the  rack. 
Below  the  wheels,  E,  a  shaft,  Z,  passes  across  parallel  with 
the  shaft,  I,  and  bearing  in  the  lower  end  of  the  side  pieces, 
e.  This  shaft  has  at  its  middle  a  pinion,  m,  which  engages  with 
the  wheel,  E,  and  at  its  extremity  a  large  driving  puUy  is 
secured,  marked  n,  around  which  the  belt  for  the  elevator  or 
car  passes.  By  this  arrangement  the  cylinders,  A  A,  can  be 
made  quite  short,  so  that  they  can  be  placed  in  a  cellar  or  other 
small  compartment,  as  the  speed  of  the  driving  pully  can  be 
multiplied  at  pleasure,  and  thus  obtain  a  large  amount  of 
elevation  for  a  short  stroke  of  the  piston  bar.  Either  one  or 
both  of  the  rack  bars  can  be  used  to  transmit  the  power  to  the 
gearing.  The  water  which  lifts  the  pistons,  C,  and  r^ck  bar, 
d,  is  introduced  into  the  cylinders  through  branch  pipes/which 
are  secured  in  the  holes,  o,  in  the  bed  piece.  These  pipes  are 
so  arranged  that  the  water  can  be  turned  into  either  one  or 
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both  oylinders  as  required.  By  this  means  the  ordinary  work 
of  the  elevator  can  be  accomplished  by  one  of  the  cylinders, 
and  when  an  extraordinary  pressure  is  required  both  cylinders 
can  be  employed,  thus  providing  an  elevator  that  will  answer 
in  any  place  and  do  its  work  with  great  economy  of  water." 
The  claims  of  this  patent  are  two,  as  follows :  '^ First,  the 
upright  cylinders,  A  A,  with  their  piston,  G  C,  each  of  said 
pistons  being  provided  with  an  upright  and  rack  bar,  d,  in 
combination  with  the  shaft,  I,  with  its  spur-wheels,  j  j  and 
K,  shaft,  Z,  with  its  pinion,  m,  and  driving  puUy,  N,  whereby 
I  am  enabled  to  employ  the  pressure  in  either  one  or  both 
cylinders  for  hoisting  purposes,  substantially  as  and  for  the 
purpose  above  described;  second,  the  upright  rack  bars,  d, 
provided  with  the  rib  in  combination  with  the  guide  spools,  h, 
substantially  as  and  for  the  purpose  above  described." 

The  answer  of  the  defendant  admits  that  he  has  made  and 
sold  hydraulic  elevators  constructed  according  to  the  descrip- 
tion in  said  patent  No.  172,896.  According  to  the  testimony 
of  defendant's  expert,  Mr.  Eliot,  patent  No.  172,806  describes 
an  arrangement  of  two  working  cylinders  provided  with  suit- 
able pistons,  one  of  the  cylinders  and  pistons  being  placed 
inside  of  the  other  in  such  a  manner  as  to  economize  room, 
and  at  the  same  time  allow  both  of  the  pistons  to  be  com* 
bined  with  a  cross-head,  which  carries  sheaves  over  which  the 
lifting  ropes  of  the  elevator  work;  the  combination  and 
arrangement  being  such  that  one  of  the  pistons,  with  its  cor* 
responding  cylinder,  can  be  brought  into  immediate  action 
to  assist  the  lifting  force  of  the  other  at  the  pleasure  of  the 
operator  or  attendant  of  the  elevator.  The  same  expert  states 
that  the  peculiar  means  by  which  such  a  result  is  accom- 
plished consists  in  making  the  main  working  piston  in  the 
form  of  a  cylinder,  and  connecting  its  upper  end  immedi- 
ately with  the  cross-head  that  carries  the  sheaves,  and  also 
in  connecting  with  the  said  cross-head  a  piston  which  works 
in  an  interior  cylinder  placed  concentric  with  the  outer  work- 
ing piston,  and  connecting  with  them  a  valve  in  such  a  man* 
ner  that  when  the  water  pressure  is  brought  to  bear  upon  the 
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main  working  piston  the  pressure  of  water  will  also  flow  into 
the  assisting  cylinder,  so  as  to  fill  up  the  space  underneath  the 
assisting  working  piston,  which  is  directly  connected  with  the 
cross-bead ;  that  said  assisting  piston  and  its  cylinder  are  pro- 
vided with  a  second  piston,  and  so  arranged  relatively  to  the 
water  pressure  that  whenever  the  attendant  of  the  machine 
desires  an  extra  amount  of  force  to  lift  the  load,  he  opens  a 
valve  to  admit  the  water  pressure  underneath  said  second 
piston,  and  its  force  is  thereby  immediately  applied  upon 
or  against  the  assisting  piston;  and  that  these  two  cylinders 
and  their  pistons  are  combined  by  means  of  a  cross-head.  The 
same  expert  says  that  the  invention  set  forth  in  patent  No. 
132,111  and  that  set  forth  in  patent  No.  172,896  resemble  each 
other  only  in  the  fact  of  having  two  cylinders  so  arranged  in 
a  hydraulic  elevator  as  to  be  capable  of  assisting  each  other  in 
lifting  the  load,  according  to  the  pleasure  of  the  operator  or 
attendant  of  the  machine;  that  in  so  far  as  relates  to  the 
arrangement  of  the  cylinders  and  the  means  of  combining 
them  together,  they  are,  in  his  opinion,  entirely  different  in 
their  construction  and  mode  of  operation;  that  the  arrange- 
ment of  the  cylinders  as  shown  in  patent  No.  132,111 
consists  simply  in  placing  one  beside  the  other  in  a  line,  so 
that  their  pistons  may  be  connected  with  a  line  of  shafting, 
the  only  means  of  their  combination  being  the  shaft  which 
carries  the  pinions  which  gear  into  the  racks  of  the  several 
cylinders  in  the  combination;  that  in  patent  No.  172,896 
the  arrangement  is  such  that  only  two  pistons,  with  their  cor- 
responding cylinders,  can  \^e  connected  so  as  to  assist  each 
other,  one  of  them  being  placed  inside  of  the  other,  thereby 
arranging  them  so  that  the  two  may  be  connected  directly 
with  the  cross-head  which  carries  the  sheaves  over  which 
the  lifting  ropes  work,  there  being  no  racks  or  pinions  or  gear- 
ing of  any  kind  between  the  two  pistons  which  are  intended 
to  assist  each  other,  but  both  of  said  pistons  being  connected  ' 
directly  with  the  same  piece  of  mechanism ;  that  the  com- 
bination and  arrangement  in  patent  No.  172,896  could  not  be 
substituted  to  operate  in  combination  with  the  device  described 
Y.4,no.6— 29 
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in  patent  No.  132,111,  nor  could  the  devices  in  patent  No. 
132,111,  for  combining  the  two  cylinders,  be  substituted  so 
as  to  combine  the  two  cylinders,  or  pistons,  as  shown  and 
described  in  patent  No.  172,896;  and  that  for  these  reasons 
he  regards  the  inventions  set  forth  in  the  two  patents  as 
entirely  different  in  their  construction  and  mode  of  operation 
in  every  respect,  except  the  mere  fact  of  their  having  two 
cylinders,  and  their  pistons,  to  assist  each  other  in  lifting 
the  load.  The  plaintiff's  expert,  Mr.  Mclntyre,  says  that  the 
arrangement  described  in  patent  No.  172,896  is  substan- 
tially like  that  shown  in  patent  No.  132,111,  in  the  main  and 
particular  features  of  construction  and  mode  of  operation, 
namely:  the  combination  with  the  shaft  or  cross-head  (or 
other  device,  as  the  case  may  be,  for  operating  the  cable)  of 
the  pistons  of  several  Cylinders,  in  such  a  manner  that  each 
of  said  pistons  is  always  in  direct  and  operative  connection 
with  the  cross-head  or  device  to  be  driven  by  the  piston, 
and  so  that  either  one  of  the  cylinders  and  pistons  may  be 
brought  into  use  as  a  re-enforce  to  the  other,  after  such  other 
shall  have  partially  raised  the  load  to  be  elevated;  that  the 
machine  shown  in  patent  No.  172,896,  while  it  involves  the 
main  feature  and  important  principle  of  construction  and 
mode  of  operation  which  is  the  subject  of  the  machine  in 
patent  No.  182,111,  is  supplemented  with  the  idea  of  such 
a  combination. and  arrangement  of  the  cylinders  as  that  one 
shall  be  concentrically  within  another,  and  as  that,  whether 
one  or  the  other  be  employed,  or  both  at  the  same  time,  the 
power  exerted  through  the  connetction  of  the  piston  with  the 
shaft  or  other  device  to  be  driven  will  be  transmitted  centrally 
to  the  shaft  to  be  moved,  and  in  a  more  desirable  manner  than 
is  accomplished  by  the  construction  shown  in  patent  No.  132,- 
111 ;  and  that  the  machine  in  patent  No.  172,896  embraces  an 
improvement  on  the  machine  shown  in  patent  No.  132,111, 
in  that  the  several  pistons  and  piston-rods,  which  are  always 
in  operative  connectin  with  the  shaft  or  thing  to  be  driven  by 
them,  are  always  so  supplied  with  water,  in  contact  with  the 
pistons,  that  when  the  water  pressure  is  applied  to  either  pis* 
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ton,  to  re-enforce  the  other,  the  water  so  applied  will  not  have 
to  fill  any  empty  portion  of  the  cylinder  beneath  said  piston 
before  its  motive  power  or  pressure  operates  upon  said  piston. 
There  is  no  doubt  that  in  patent  No.  172,896,  as  well  as  in 
patent  No.  132,111,  the  power  of  either  one  or  two  upright 
cylinders  can  be  employed  for  elevating  the  load,  according  to 
the  weight  which  it  is  desired  to  lift.  But  that  is  the  pur- 
pose  or  object  of  the  mechanical  means  employed  in  each. 
There  is  no  claim  in  No.  132,111  to  such  purpose  or  object. 
If  there  were,  such  claim  would  be  void.  The  first  claim  of 
patent  No.  132,111  is  a  claim  to  a  combination  of  the  cylin- 
ders, pistons,  rack  bars,  shafts,  spur-wheels,  another  shaft, 
pinion,  and  driving  pully,  arranged  substantially  in  the  man- 
ner  described  in  the  patent.  In  patent  No.  172,896  there  are 
cylinders  and  pistons,  but  no  others  of  the  elements  of  the 
combination  set  forth  in  the  first  claim  of  patent  No.  132,- 
111 ;  and  such  cylinders  and  pistons  in  patent  No.  172,896 
i^re  combined  and  arranged,  both  among  themselves  and  in 
reference  to  the  other  parts  of  the  machine,  in  an  entirely 
different  manner,  both  as  to  construction  and  mode  of  oper- 
ation, from  the  manner  in  which  the  cylinders  and  pistons  in 
patent  No.  132,111  are  combined  and  arranged  among  them- 
selves and  in  reference  to  the  other  parts  of  ^the  machine.  It 
is  claimed  for  the  plaintiff  that  the  pully  arrangement  in  pat- 
ent No.  172,896  is  the  mechanical  equivalent  of  the  rack  and 
pinion  arrangement  in  patent  No.  132,111.  But  it  is  quite 
apparent,  from  the  evidence  of  Mr.  Mclntyre,  that  the  mechan- 
ical equivalency  consists  only  in  the  fact  that  in  each  patent 
each  piston  is  always  in  operative  connection  with  the  device 
to  be  driven  by  the  piston,  so  as  to  enable  the  re-enforcing  action 
to  be  effected.  But  the  concentric  arrangement  in  patent  No. 
172,896  for  the  central  transmission  of  power,  in  connec- 
tion with  the  mechanical  arrangements  which  in  that  patent 
take  the  place  of  the  rack  and  pinion  arrangement  in  patent 
No.  132,111,  make  the  arrangement  of  cylinders  and  pistons, 
and  the  attendant  machinery,  in  patent  No.  172,896,  a  differ- 
ent arrangement,  mechanically,  from  the  arrangement  of 
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cylinders  and  pistons  and  the  attendant  machinery  in  patent 
No.  132,1  lly  and  not  one  Embodying  any  invention  claimed 
in  patent  No.  132,111. 

The  specification  of  patent  No.  172,896  says:  ""In  the 
drawings,  A  represents  the  outer  casing  or  cylinder,  provided 
with  the  inlets,  a  a\  On  each  side  of  the  casing,  A,  is  secured 
a  suitable  frame-work  to  sustain  the  pulleys,  1  1  and  2  2. 
From  this  frame-work  rise  the  vertical  guides,  B  B,  for  the 
cross-head,  G.  Within  the  cylinder.  A,  works  the  hollow  pis- 
ton,  D,  the  upper  portion  of  which  is  connected  by  suitable 
means  to  the  cross-head,  C»    Again,  within  the  hollow  piston, 

D,  is  a  stationary  hollow  cylinder,  E,  secured  to  the  bottom 
of  cylinder  A.  Thus  the  piston,  D,  moves  and  operates  between 
the  interior  of  the  cylinder  A  >and  the  exterior  of  the  cylinder 

E,  for  purposes  hereinafter  explained.  Again,  within  the  cylin- 
der E  is  fixed  to  operate  the  piston,  F,  having  a  hollow  pis- 
ton rod,/,  reaching  nearly  to  the  top  of  the  cylinder  E. 
Again,  within  the  hollow  piston-rod  or  cylinder,/,  is  singly 
fitted  and  operated  the  piston,  G.  This  hollow  rod  or  cylin- 
inder,  /,  is  provided  with  a  valve,  g,  at  its  bottom  for  a  pur- 
pose hereinafter  explained.  Attached  to  the  piston,  G,  is  the 
piston-rod,  I,  the  opposite  or  upper  end  of  which  is  connected 
with  the  cross-head,  C,  by  any  suitable  means.  Through  the 
base  of  the  casing  or  cylinder.  A,  I  arrange  the  inlet  openings, 
a  a\  for  the  passage  of  the  water  from  the  connecting  pipes. 
The  opening,  a,  enters  the  cylinder.  A,  immediately  under 
the  piston,  D,  and  supplies  the  water  for  raising  that  pis- 
ton. The  opening,  a\  enters  the  cylinder.  A',  immediately 
under  the  piston,  F,  and  supplies  the  water  for  raising  that 
piston.  The  pipes  conducting  the  water  to  the  openings,  a 
and  a',  may  be  supplied  with  discharge  cocks  of  any  of  the 
well-known  styles. 

"The  operation  of  my  device  is  as  follows:  The  elevator 
being  ready  to  ascend,  water  is  admitted  through  the  open* 
ing,  a,  and  the  pressure  raises  the  piston,  D,  and  with  it  the 
piston-rod,  I,  both  being  connected  with  the  cross-head,  C; 
the  result  will  be  the  equal  ascent  of  the  pistons,  D  and  G« 
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As  the  piston,  G,  rises  in  the  hollow  rod  or  cylinder,/,  the 
dead-water  resting  in  the  pipe  below  the  cock  enters  through  the 
valve, ^,  and  opening,  g\  into  and  fills  the  cylinder,/.  Let  us 
suppose  the  elevator  has  reached  the  third  floor  of  the  build- 
ing and  some  additional  weight  is  added  to  the  load,  and  the 
main  piston,  D,  is  unable  to  rise  further,  water  is  admitted 
through  the  opening,  a',  and  under  the  piston,  F.  This  piston 
then  rises,  and  as  the  valve,  g,  closes  and  prevents  the  escape 
of  the  water  from  under  the  piston,  G,  the  piston,  F,  carries 
with  it  the  piston,  G,  and  piston  rod,  I,  and  an  additional 
power  is  thus  added  to  the  piston,  D,  to  aid  in  raiding  the 
elevator.  By  this  construction  it  is  evident  that  I  am  abld 
to  bring  the  auxiliary  piston,  F,  into  immediate  action  when 
needed.  It  remains  in  position  to  receive  the  hydraulic  press- 
ure, while  the  piston,  G,  and  rod,  I,  move  up  with  the  piston, 
D,  and,  practically,  become  an  elongated  rod  to  the  piston, 
F,  ready  to  catch  the  pressure  and  come  to  the  aid  of  piston, 
D,  whenever  additional  aid  is  required.** 

An  examination  of  this  specification  in  connection  with 
the  specification  in  patent  No.  132,111  shows  that  the  views 
of  the  defendant's  export  must  prevail  over  those  of  the 
plaintiff's  expert,  and  ^*hat  the  doctrine  of  mechanical  equiv- 
alents cannot  be  successfully  invoked  in  this  case  in  favor  of 
the  plaintiff.  The  specification  of  patent  No.  132,111  admits 
that  two  cylinders  had  before  been  used  to  elevate  the  load, 
and  that  the  pressure  in  both  cylinders  was  applied  in  all 
cases.  Of  course  both  cylinders  were  always  in  operative 
connection  with  the  device  to  be  driven  by  the  pistons.  The 
only  new  idea  in  common  in  patent  No.  132,111  and  patent 
No.  172,896,  is  the  idea  of  employing  the  power  of  either  one 
or  two  cylinders  so  as  to  economize  water.  One  patent  does  it 
by  one  mode  of  construction  and  operation,  and  the  other  by 
another,  cylinders  and  pistons  in  hydraulic  elevators  being 
old,  to  the  extent  just  indicated. 

It  is  not  alleged  that  the  defendant  has  infringed  the  second 
claim  of  patent  No.  132,111,  and  it  follows  from  the  foregoing 
considerations  that  he  has  not  infringed  the  first  claim  of 
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that  patent.  The  defendant  has  constructed  two  elevators 
made  substantially  in  accordance  with  patent  No.  181,113. 
The  defendant's  expert,  Mr.  Eliot,  testifies  that  he  regards  a 
machine  constructed  according  to  patent  No.  181,113  as 
being  substantially  different  in  its  construction  and  mode  of 
operation  from  a  machine  constructed  according  to  patent 
No.  132,111;  that  the  peculiarity  of  a  machine  constructed 
according  to  patent  No.  181,113  consists  in  using  the  water 
in  a  cylinder,  combined  with  the  working  cylinder,  in  such 
a  manner  that  the  pressure  of  the  water  iii  said  cylinder 
shall  serve  to  always  equalize  the  constant  weight  of  the  car 
or  cage  and  its  attachments,  whatever  they  may  be ;  that 
under  such  a  construction  no  additional  power  is  added 
beyond  what  is  required  as  a  mere  counterbalance,  and  said 
counterbalance  is  a  constant  quantity  in  weight,  and  its 
method  of  application  is  for  precisely  the  same  purpose  as 
when  weights  are  ordinarily  added  to  said  cars  or  cages  for 
the  purpose  of  counterbalancing  them;  and  that  in  a 
machine  so  organized  there  is  but  one  working  cylinder  used, 
in  the  sense  in  which  that  term  is  used  as  applied  to  machines ; 
that  is,  furnishing  a  power  adapted  to  the  load  to  be  lifted. 
There  is  nothing  in  the  testimony  of  the  plaintiff's  expertt 
Mr.  Mclntyre,  which  establishes  the  contrary  of  the  foregoing 
view,  and  the  counsel  for  the  plaintiff  contends,  in  argu- 
ment, that  what  is  found  in  patent  No.  172,896  is  also  found 
in  patent  No.  181,113,  with  the  exception  of  the  central  valve 
which  in  patent  No.  172,896  is  found  in  the  central  piston. 
The  considerations  before  stated  as  reasons  why  an  appa- 
ratus constructed  according  to  patent  No.  172,896  does  not 
infringe  patent  No.  132,111,  go  to  show,  in  connection  with 
the  considerations  set  forth  in  the  testimony  of  Mr.  Eliot, 
just  recited,  as  to  patent  No.  181,113,  that  an  apparatus 
constructed  according  to  patent  No.  181^113  does  not  infringe 
patent  No.  132,111. 

The  defendant  testified  that  he  put  into  each  of  the  two 
elevators,  which  he  made  in  accordance  with  patent  No.  181,- 
113|  a  safety  brake  like  that  shown  in  patent  No.  182,112. 


Digitized  by  VjOOQIC 


StBiOBB  V.  HEISELBHBaBB.  455 

It  is  not  shown  by  the  defendant  that  he  had  any  license  or 
permission  to  do  so.  He  has,  therefore,  infringed  patent  No. 
182,112. 

Conceding,  for  the  purposes  of  this  case,  that  the  assign- 
ment of  November  4,  1872,  assigns  the  right  to  improve- 
ments to  be  subsequently  invented  or  patented  by  the  defend- 
ant, in  or  of,  or  in  aid  of,  the  inventions  or  improvements 
patented  by  patent  No.  182,111  and  patent  No.  182,112,  it 
is  manifest  that  the  reasons  before  set  forth  as  showing  that 
the  inventions  embraced  in  patent  No.  172,896  and  in  pat- 
ent No.  181,118  do  not  infringe  patent  No.  182,111,  are 
equally  cogent  to  show  that  such  inventions  are  not  improve- 
ments in,  or  of,  or  in  aid  of,  any  of  the  inventions  or  improve* 
ments  patented  by  patent  No.  182,111;  and  it  is  not  con- 
tended that  any  of  such  inventions  are  improvements  in,  or 
of,  or  in  aid  of,  any  invention  or  improvement  patented  by 
patent  No.  182,112. 

A  decision  as  to  the  proper  interpretation  and  scope  and 
effect  of  the  assignment  of  November  4,  1872,  is  unneces- 
sary. The  plaintiff  is  not  entitled  to  the  relief  it  claims 
under  said  assignment,  even  under  the  interpretation  of  it 
contended  for  by  the  plaintiff.  The  plaintiff  is  entitled  to 
the  usual  decree  in  respect  of  the  infringement  fo  patent  No. 
182,112«  The  question  of  costs  is  reserved  for  further  hear- 
ing. 


Btbioeb  r.  Hbidelbebgbb. 
((Hrovit  Court,  8.  D.  New  York.    November  12, 1880.) 

1  l2nnuNGEMENi>— Emflotb  —  C0M1CI88I01TB  ^  Ikjunotiok.— iJtfId,  undet 
the  circumstances  of  this  case,  tliat  an  employe  is  liable  to  account  for 
the  commissions  derived  by  him  from  the  sale  of  infringing  goods, 
and  that  he  could  be  enjoined  from  making  any  further  sales. 

Z  Samb— EifPLOTBB  Aim  EifPLOTB— Plea  in  BAXL-^ffdd^farth&Tt  that  a 
suit  against  the  employer  in  another  district,  for  such  sales,  could  not 
be  pleaded  In  bar  to  a  suit  against  such  employe  for  an  account  and 
injunction. 
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Francis  Forbes,  for  plaintiff. 

Furman  Sheppard,  for  defendant. 

BiiATCHFOBDy  0.  J.  The  bill  in  this  case  is  filed  for  the 
infringement  of  a  patent.  It  charges  that  the  defendant  has 
infringed  by  making,  using,  and  selling  the  invention  patented, 
which  is  an  "improvement  in  show-cards  for  embroidery." 
The  infringement  is  alleged  to  have  been  committed  in  this 
district  and  elsewhere  in  the  United  States.  The  bill  prays 
for  the  payment  of  the  profits  made  by  the  defendant  from 
the  infringement,  and  of  the  damages  sustained  by  the  plain- 
tiff therefrom,  and  for  an  injunction  against  the  defendant 
restraining  him  from  making,  using,  or  vending  any  show* 
cards  containing  said  improvement. 

The  defendant  has  interposed  a  plea  to  the  biU,  and  it  has 
been  set  down  for  argument  and  argued.  It  sets  forth  that 
the  defendant  has  been  and  is  employed  by  the  persons  com- 
posing the  firm  of  Loeb  &  Schoenfeld,  which  firm  is  engaged 
in  business  in  Philadelphia,  within  the  jurisdiction  of  the 
circuit  court  of  the  United  States  for  the  eastern  district  of 
Pennsylvania,  such  persons  being  resident  at  Philadelphia ; 
that  his  business  is  to  visit  divers  places  and  exhibit  to  buy- 
ers  samples  of  the  goods  made  by  said  firm,  and  solicit  offers 
or  orders  for  the  purchase  of  such  goods;  that  such  orders  or 
offers,  when  received  by  him,  are  transmitted  by  him  to  the 
said  firm  in  Philadelphia;  that  said  firm,  in  case  the  offers  or 
orders  are  satisfactory  to  it  as  respects  price,  the  solvency 
or  pecuniary  ability  of  the  proposed  buyers,  the  terms  and 
conditions  of  the  proposed  purchase,  and  other  particulars, 
accepts  the  same,  makes  the  sale,  supplies  the  goods,  charges 
them  to  the  proposed  buyer,  and  renders  to  him  directly  a  bill 
for  the  same;  that  the  defendant  in  such  case  receives  a  com- 
mission on  the  amount  of  the  sale;  that  if  the  order  or  offer  is 
not  satisfactory,  it  is  declined  by  the  firm  and  no  sale  is  made, 
and  the  defendant  receives  no  commissions ;  and  that  he  has 
not  in  any  other  way  made  or  sold  show-cards  for  embroidery 
oontainiug  the  patented  invention. 
'^  The  plea  also  sets  forth  (2)  that  before  the  biU  in  this  suit 
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was  filed  the  plaintiff  filed  a  bill  in  said  eirouit  court  in  Fenn- 
sylvania  against  the  members  of  said  firm,  for  an  infringe- 
ment of  said  patent  by  them,  by  making,  using,  and  selling 
show-cards  for  embroidery  alleged  to  contain  said  patented 
invention,  and  praying  for  a  decree  that  they  pay  to  him  all 
profits  realized  from  said  infringement,  and  all  damages  sus- 
tained  by  him  thereby,  and  for  ah  injunction  restraining  them 
from  making,  using,  or  Tending  any  show-cards  containing 
said  improvement;  that  the  defendants  in  said  suit  were 
served  with  process  therein,  and  appeared  and  answered  said 
bill,  setting  up  >i  defence;  that  said  answer  was  replied  to, 
and  said  suit  is  pending  undetermined;  that  said  bill  is  for 
the  same  subject-matter  and  things,  and  the  same  alleged 
grievances,  as  are  set  forth  in  the  bill  against  this  defendant, 
and  in  fact,  legal  effect,  and  intendment ;  prays  a  remedy  and 
relief  against  and  damages  and  profits  for  and  on  account  of^ 
among  other  things,  the  alleged  acts  of  this  defendant,  as  set 
forth  in  the  present  bill  against  him,  and  that  said  alleged 
acts  of  this  defendant,  as  an  employe  of  Loeb  &  Schoenfeld, 
are,  in  contemplation  of  law,  deemed  and  taken  to  be,  and 
are  included  within,  and  constitute  a  part  of,  the  alleged 
wrongs  and  grievances  sued  for  in  said  bill  filed  in  Pennsyl- 
vania, and  that  the  rights,  relief,  profits,  and  damages,  if  any, 
to  which  the  plaintiff  is  entitled  by  reason  thereof,  constitute 
a  portion  of  the  subject-matter  and  of  the  claim  of  said  bill 
against  Loeb  &  Schoenfeld,  and  are  recoverable  thereunder; 
and  that,  therefore,  this  defendant  pleads  said  former  bill 
and  answer  as  a  bar  to  the  present  bill. 

As  to  the  first  branch  of  the  plea,  or  the  first  plea,  which- 
ever it  may  be,  (no  point  being  made  or  decided  as  to  whether 
there  are  two  pleas  or  only  one,  or^  if  two,  as  to  the  propriety 
of  pleading  two  pleas  without  leave,)  the  plea  must  be  over- 
ruled. The  substance  of  it  is  that  the  defendant  is  not  liable 
in  this  suit  for  what  the  plea  sets  forth  as  having  been  done 
by  him.  This  is  not  so.  The  plea  shows  that  the  defendant 
has  made  a  separate  and  independent  profit  to  himself  out  of 
the  sale  of  such  goods  as  he  has  been  instrumental  in  .selling, 
by  receiving  a  commission  thereon,  in  which  commission  Loeb 
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&  Schoenfeld  have  no  interost;  that  his  commission  is  de- 
pendent on  the  sales ;  that  he  has  made  the  sales  for  the  pur- 
pose of  receiving  the  commission;  and  that  he  obtains  the 
commission  by  making  the  sales.  This  is  a  distinct  profit 
from  any  profits  made  by  Loeb  &  Schoenfeld.  The  commis- 
sion  to  this  defendant  would  not  be  included  in  any  profits 
to  be  accounted  for  by  Loeb  &  Schoenfeld^  and  such  commis- 
sion is  a  direct  profit  to  this  defendant  from  the  sale  of  the 
goods.  Moreover,  this  defendant,  although  selling  only  under 
the  circumstances  set  forth,  is  liable  to  be  restrained  in  thig 
court,  by  an  injunction,  from  selling  the  infringing  goods, 
and  this  suit  is  properly  brought  against  him  for  that  pur- 
pooo.  This  court  has  obtained  jurisdiction  ovef  his  person. 
The  plaintiff  has  a  right  to  restrain  the  defendant,  by  injunc- 
tion, from  participating,  in  the  way  set  forth,  in  such  sales, 
although  a  bill  will  also  lie  against  Loeb  &  Schoenfeld  to 
restrain  them  from  participating,  in  the  way  they  do,  in  the 
same  sales.  MaUby  v.  Boto,  14  Blatchf .  58. 
f  «  As  to  the  second  branch  oi  the  plea,  or  the  second  plea, 
it  follows,  from  the  foregoing  observations,  that  the  pendency 
of  the  suit  in  Pennsylvania  against  Loeb  &  Schoenfeld  is  no 
bar  to  this  suit.  This  defendant  is  not  a  defendant  in  that 
suit,  and  no  injunction  therein  could  be  issued  against  him 
by  name;  and,  although  an  injunction  therein  against  the 
defendants  therein  might  reach  them  for  the  acts  of  this 
defendant  as  an  employe  of  theirs,  yet,  although  he  is  an 
employe  of  theirs,  in  one  sense,  in  what  he  does,  he  is  inde- 
l)endent  of  them  in  the  profit  he  makes  by  his  commission 
on  sales,  although  he  may  receive  his  commission  through 
them  out  of  the  sale  price,  and  it  is  proper  that  the  plain- 
tiff should  have  an  independant  injunction  against  him  in 
this  suit.  Again,  as  before  said,  the  bill  in  Pensylvania 
would  not  make  the  defendants  therein  account  for  the  com- 
mission received  by  this  defendant.  This,  therefore,  is  not 
the  case  of  another  suit  pending  between  the  same  parties  in 
another  jurisdiction  for  the  same  subject-matter. 

The  plea  is  overruled,  with  costs,  and  the  defendant  will  be 
assigned  to  answer  the  bill. 
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Bbenhak  V.  STBAM-Tua  Anna  P.  Dobb. 
{District  Oauri^  17.  D.  Pennaylvania.    November  17, 1880.) 

1.  Adhibaltt  JuRiBDionoN— Burr  m  Rem.— In  a  suit  in  rem  in  admiralty, 

against  a  vessel,  an  actual  seizure  is  necessary  to  confer  upon  the 
court  Jurisdiction  over  the  vessel. 

2.  Burr  in  Rei^ — Process— Return  of  Marshal. — To  process  issued 

in  a  suit  in  rem  in  admiralty,  the  marshal  made  return :  *'  November 
3,  1875,  attached  the  steam-tug  Anna  P.  Dorr,  her  tackle,  etc.,  by 
serving  a  copy  cf  this  writ,  personally,  on  John  Carse,  part  owner  of 
same,  and  by  serving  November  5,  1875,  a  copy  of  this  writ  at  resi- 
dence of  Capt.  £.  F.  Christian  on  wife.'*  HM^  that  the  return  did 
not  import  a  seizure  of  the  tug. 

In  Admiralty.  Svar  motion  to  set  aside  alias  writ  of  attach- 
ment. 

AcHESON,  D.  J.  This  case  is  now  before  the  court  upon  a 
motion  made  on  behalf  of  Patrick  Brennan  and  L.  B.  Fortier, 
to  set  aside  an  alias  writ  of  attachment  for  the  arrest  of  the 
steam-tug  Anna  P.  Dorr,  which  was  allowed  by  this  court 
upon  the  ex  parte  application  of  E.  F.  Christian  and  John 
Carse,  supported  by  an  af^davit,  alleging  that,  pending  pro- 
ceedings in  the  cause,  the  vessel  had  been  clandestinely  taken 
"out  of  the  custody  and  jurisdiction  of  this  court'*  by  said 
Brennan, 

The  facts  of  the  case,  as  they  now  appear  to  the  court,  are 
as  follows :  On  October  27, 1875,  Patrick  Brennan,  an  owner 
of  the  one-fourth  of  said  tug,  filed  a  libel  in  rem  for  her  sale/ 
and  the  division  of  the  proceeds  between  himself  and  his  co- 
owners,  Christian  &  Carse.  To  the  process  which  then  issued 
the  marshal  made  a  return  in  these  words:  "November  8, 
1875,  attached  the  steam-tug  Anna  P.  Dorr,  her  tackle, 
apparel,  furniture,  etc.,  by  serving  a  3opy  of  this  writ,  per- 
sonally, on  John  Carse,  part  owner  of  same,  and  by  serving, 
November  5,  1875,  a  copy  of  this  writ  at  residence  of  Capt. 
E.  F.  Christian  on, wife." 

Christian  &  Carse  appeared  to  the  suit,  and  on  Novem- 
bc^r  15,  1875.  filed  an  answer  denying  ''the  diversity  of 
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opinion  and  interest  among  the  owners  in  relation  to  the 
employment  and  management"  of  the  tng  alleged  in  the  libel, 
and  praying  the  court  to  pronounce  against  the  libeL 

In  the  answer  it  is  alleged  ''that  said  tug  tiow  is,  and  has 
been  during  the  season  of  navigation  of  1875,  engaged  in  her 
usual  employment  in  and  about  the  port  of  Erie/'  etc.  Again, 
it  is  alleged  ''that  the  said  tug  is  now,  and  has  been  during 
the  entire  season  of  navigation,  employed  and  run  for  the 
joint  interest  and  profit  of  the  owners/'  etc. 

From  the  evidence  now  before  the  court  it  appears  that 
the  marshal  did  not  arrest  or  take  possession  of  the  tug  by 
virtue  of  said  process.  He  was  instructed  by  the  libellant's 
proctors  not  to  arrest  her,  but  simply  to  serve  a  copy  of  the 
writ  upon  Christian  &  Carse,  and  these  instructions  he  obeyed. 
At  the  time  the  libel  was  filed  the  tug  was  in  the  possession 
of  Christian,  and  she  remained  in  his  possession  as  fully  after 
the  service  of  the  writ  as  before;  and  down  until  May  12, 
1877,  the  tug  was  run  by  Christian  in  and  about  the  harbor 
of  Erie,  and  upon  the  lake,  in  her  ordinary  business.  Dur- 
ing all  this  time  no  further  step  was  taken  in  this  suit. 

On  the  night  of  May  12,  1877,  the  libellant,  Brennan,  hav- 
ing obtained  possession  of  the  tug,  ran  her  out  of  the  harbor 
of  Erie  and  took  her  to  Buffalo,  New  Tork;  and  there,  on 
May  14,  1877,  filed  a  libel  in  rem,  in  the  United  States  district 
court  for  the  northern  district  of  New  York,  for  the  sale  of  the 
vessel  and  distribution  of  the  proceeds  among  the  owners,. 
Thereupon  process  issued  and  the  boat  was  seized  by  the 
marshal  of  said  last-named  district.  No  answer  having  been 
interposed,  an  interlocutory  decree  in  that  suit  was  entered, 
and  a  final  decree  for  the  sale  of  the  tug  was  made  on  July 
25,  1877.  Subsequently,  E.  F.  Christian  moved  that  court 
for  an  order  opening  his  default  and  permitting  him  to  defend 
the  action,  and  vacating  the  decree  and  Subsequent  proceed- 
ings, and  for  an  order  diflmissing  the  suit,  on  the  groond  that, 
in  consequence  of  a  prior  action  pending,  the  coort  had  no 
jurisdiction  in  the  premises. 

The  exemplification  of  the  record  of  the  United  States  dis* 
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triot  oonrt  for  the  northern  district  of  New  Tork,  now  before 
me,  shows  that  at  the  hearing  of  that  motion  a  copy  of  the 
record  of  this  court  in  this  case  was  produced,  and  affidavits  on 
both  sides  submitted,  showing  that  the  tug  had  not  been  seized 
by  the  marshal  of  the  western  district  of  Pennsylvania,  but 
was  left  in  the  possession  of  Christian,  and  the  circumstances 
under  which  she  was  taken  out  of  the  harbor  of  Erie.  On 
April  15,  1878,  the  court  denied  the  motion  of  Christian,  and 
subsequently  the  marshal  of  the  northern  district  ot  New 
Tork,  under  his  writ  of  venditioni  exponas,  sold  the  tug  to  L. 
B.  Portier  for  |3,250. 

The  purchase  money  having  been  paid  to  the  marshal,  and 
by  him  paid  into  court.  Christian  &  Carse,  by  Sprague,  6or- 
ham  &  Bacon,  professing  to  act  as  their  proctors,  petitioned 
the  court  for  an  order  distributing  the  funds ;  and,  such  order 
having  been  made,  the  above-named  proctors,  on  July  16, 
1878,  received  and  receipted  for  the  shares  of  Christian  & 
Carse,  in  their  name  and  behalf. 

It  is,  however,  alleged,  by  Christian  &  Carse,  that  this  action 
on  the  part  of  Sprague,  Gk)rham  &  Bacon  was  wholly  unau- 
thorized and  never  ratified  by  them;  and  they  further  allege 
that  L.  B.  Fortier  acted  and  conspired  with  Brennan  in  seiz<» 
iiig  and  taking  the  tug  from  Erie  to  Buffalo,  in  contempt  (as 
they  suppose)  of  the  process  of  this  court.  Whether  or  not 
these  allegations  are  true,  it  is  not  necessary  to  consider  in 
disposing  of  the  present  motion. 

The  United  States  district  court  for  the  northern  district  of 
New  Tork  having  passed  upon  the  question  of  jurisdiction, 
and  its  final  decree  standing  unreversed  and  unappealed  from, 
that  decree  would  be  recognized  and  acquiesced  in  by  this 
court,  even  were  I  of  opinion  that  its  decision  upon  the  ques- 
tion of  jurisdiction  was  erroneous.  But  I  do  not  entertain 
such  opinion. 

In  MiUer  v.  United  States,  11  Wall.  294,  it  is  said :  ""In  rev- 
enue and  admiralty  cases  a  seizure  is  undoubtedly  necessary 
to  confer  upon  the  court  jurisdiction  over  the  thing  ^hen 
the  proceeding  is  in  rem.    In  most  of  such  cases  the  r e«  i» 
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movable  personal  property^  capable  of  actual  maDucaption. 
Unless  taken  into  actual  possession  by  an  officer  of  the  court, 
it  might  be  eloigned  before  a  decree  of  condemnation  could  be 
made,  and  thus  the  decree  would  be  inefifectuaL  It  might 
come  into  the  possession  of  another  court,  and  thus  there 
might  arise  a  conflict  of  jurisdiction  and  decision  if  actual 
seizure  and  retention  of  possession  were  not  necessary  to  con- 
fer jurisdiction  over  the  subject." 

In  the  present  case  it  is  certain  that  there  was  no  actual 
seizure  of  the  tug  by  the  marshal  under  the  original  process 
issued  out  of  this  court.  Acting  in  accordance  with  the  express 
instructions  of  the  libellant  the  marshal  did  not  seize  the  tug, 
but,  with  the  acquiesenoe  of  all  the  parties  in  interest,  she 
remained  in  the  possession  of  Christian.  Of  this,  I  may 
here  say,  none  of  the  owners,  under  the  circumstances  of  the 
case,  have  any  right  to  complain. 

But  it  is  said  that  the  marshal's  return  shows  an  attach- 
ment of  the  vessel.  I  do  not  think  so.  True,  the  language 
of  the  return  is,  ''attached  the  steam-tug  Anna  F.  Dorr."  But 
how?  "By  serving  a  copy  of  this  writ  personally  on  John- 
Garse,  part  owner  of  same,  and  by  serving,  November  5, 
1875,  a  copy  of  this  writ  at  residence  of  Captain  E.  F.  Chris- 
tian on  wife."  But  such  service  of  the  writ  was  not  an 
attachment  or  seizure  of  the  vessel. 

The  return,  as  a  whole,  does  not  import  any  seizure  of  the 
tug,  and  it  is  entirely  consistent  with  the  facts  as  they  appear 
aliunde. 

It  follows,  from  what  has  been  said,  that  the  order  all(fw- 
ing  the  alias  attachment  in  this  case  was  erroneously  made. 
Certainly  that  order  would  not  have  been  made  had  the  court 
been  fully  advised  as  to  the  facts,  or  had  the  proceedings  in 
the  United  States  district  conrt  for  the  northern  district  of 
New  York  been  brought  to  its  attention. 

And  now,  November  17,  188Q,  the  alias  attachment  is  set 
aside;  and  it  is  ordered  that  the  marshal  deliver  the  said 
steam-tog  Anna  F.  Dorr  to  L.  B.  Fortier;  and  it  is  further 
ordered.,  and  decreed  that  £•  Ft  Christian  and  John  Carse 
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pay  the  costs  of  said  alias  writ,  and  all  sabsequently-aceraing 
costs,  including  the  marshal's  costs  in  connection  with  the 
seizure  and  custody  of  the  boat;  the  same  to  be  taxed  by  the 
clerk. 


Ehbmak  and  others  v.  Steam-Ship  Swiftsubb. 
{Diariet  Courts  D.  Maryland.    November  8, 1880.) 

L  SALYAeE — TowAOB.— Service  rendered  by  a  steamer,  in  the  course  of 
its  regular  pursuit,  in  towing  and  relieving  a  vessel,  under  circum- 
stances of  no  unusual  danger  to  life  or  property,  and  without  the 
exercise  of  unusual  activity,  enterprise,  or  heroism,  should  not  be 
regarded  as  meriting  a  reward  out  of  all  relation  and  proportion  to 
what  would  have  been  accepted  upon  a  contract  contingent  upon 
success. 
The  Birdie,  7  Blatchf .  243. 
The  H.  B,  Foster,  1  Abb.  Adm.  235. 

2.  Bamb— Same. — In  such  case  the  allowance  should  be  sufficiently  liberal 
to  make  every  one  concerned  eager  to  perform  the  service  with  prompt- 
ness  and  energy,  and  also  to  encourage  the  maintenance  of  steam- 
vessels  sufficiently  powerful  to  make  the  assistance  effective ;  but  it 
should  not  be  so  large  and  so  out  of  proportion  to  the  services  actually 
rendered  as  to  cause  vessels,  in  situations  in  which  it  wa?  expedient 
that  they  should  quickly  accept  such  assistance,  to  hesitate  or  decline 
to  receive  it  because  of  its  ruinous  cost,  ^ 

In  Admiralty.     Libel  for  salvage. 

Sebastian  Brown  and  J.  Nevett  SteeU,  for  libellants,  cited  x 
The  Ship  Ewbank,  1  Sumn.  400 ;  The  Independence,  2  Curtis, 
857;  The  Brig  Dodge  Healy,  4  Washington,  651;  Tyson  v. 
Prior,  1  Gallison,  135;  The  Emulous,  1  Sumn.  207;  The 
Clyde,  6  Ben.  98;  Sonderberg  v.  Tow-boat  Co.  8  Woods,  146; 
The  Ship  Charles,  1  Newb.  340 ;  The  Chalmette,  1  Woods,  399 ; 
The  City  of  Valparaiso,  2  LoweU,  601 ;  The  Amerique,  6  L.  R. 
Tiivj  Council  Appeals,  476. 

John  H.  Thomas,  for  respondents,  cited:  The  Af.  B.  Stetson, 
1  Lowell,  119;  The  Jas.  T.  Abbott,  2  Sprague,  101;  The  I. 
F.  Parian,  8  Blatchf.  207;  The  Stratton  Audley,  Id.  264;  The 
Underwriter,  4  Blatchf.  94;  The  Birdie,  7  Blatchf.  239;  The 
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Colon^  Dt.  Ct.  S.  D.  of  N.  T.,  opinion  by  Judge  Ghoate,  Aug. 
14,  1878 ;  same  case  in  Ct.  Gt.»  opinion  by  Judge  Blatchford. 
July  9,  1880,  supra,  469 ;  The  PlainmiUer,  3  Fed.  Rbp.  872. 

MoBBis,  D.  J.  The  British  steamer  Swiftsure,  1,920  tons, 
laden  with  a  cargo  of  iron  ore,  on  a  voyage  from  the  coast  of 
Africa  to  Baltimore,  went  aground  about  9  o'clock  on  the, 
morning  of  May  9,  1880,  in  the  waters  of  the  Atlantic  ocean, 
about  three  miles  from  the  light-house  on  Smith's  island, 
and  about  10  miles  from  the  entrance  into  the  Ohesapeake 
bay.  The  morning  was  pleasant,  with  a  somewhat  hazy 
atmosphere,  and  the  sea  was  smooth,  but  the  master  of  the 
steamer  mistook  the  light-house  on  Smith's  island  for  that  on 
Gape  Henry,  and  when  his  vessel  touched  the  bottom  sup- 
posed that  he  was  on  a  bar,  and  kept  her  at  full  speed  until 
he  had  forced  her  over  a  mile  towards  the  shore,  and  until 
she  rested  firmly  bedded  in  the  sand.  During  the  forenoon 
the  sea  was  very  smooth  and  the  wind  south-west,  and  the 
steamer  lay  solidly  in  the  sand,  and  those  in  charge  of  her 
appear  not  to  have  been  specially  alarmed  at  her  situation, 
and  to  have  confidently  hoped  that  she  would  float  off  with- 
out injury  at  high  tide,  whiqh  would  be  between  7  and  8 
o'clock  in  the  evening. 

The  steam-tug  B.  T.  Banks,  learning  from  the  pilot-boat 
that  the  Swiftsure  was  aground,  went  to  her  about  11  o'clock, 
but  finding  the  captain  of  the  Swiftsure  intoxicated,  and  the 
first  officer  not  willing  to  employ  him,  the  master  of  the  tug 
concluded  not  to  remain  by  her.  The  keeper  of  the  life-sav- 
ing station  at  Gape  Gharles,  learning  the  steamer's  situation, 
went  out  to  her  about  11  o'clock  and  boarded  her.  He  found 
the  captain  intoxicated,  and  had  an  understanding  with  the 
mate  that  he  should  keep  a  lookout  for  them  during  the  night, 
if  they  should  have  to  remain,  and  that  he  should  show  a 
light  on  a  favorable  landing  place  on  the  shore  should  the 
steamer  bum  signals  of  distress.  About  midday  the  two 
steam-tugs  America  and  Rattler,  while  cruising  just  outside 
of  the  capes  of  the  Chesapeake  bay  looking  for  vessels  coming 
from  the  sea  to  be  .towed  in  were  informed  by  the  pilot-boat 
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that  the  Smftsnre  was  aground  on  Smith's  island.  They  at 
once  proceeded  to  where  she  was  lying,  a  distance  of  eight  or 
ten  milesi  and  they  arrived  along-side  of  her  about  2  o'clock  in 
the  afternoon.  These  two  tugs  are  among  the  most  powerful 
on  the  Atlantic  coast,  and  are  well  equipped  for  relieving 
stranded  vessels.  They  offered  assistance,  and  were  invited 
on  board  of  the  steamer. 

The  windy  which  had  been  south-west  in  the  morning,  was 
now  south-east — that  is  to  say,  directly  from  the  ocean — and 
the  water,  which  in  the  morning  had  been  very  smooth,  was 
now  much  rougher,  so  that  the  steamer,  as  the  tide  rose,  was 
thumping  more  and  more  upon  the  bottom.  Her  officers 
were  in  consequence  fearful  that  she  might  receive  serious 
injury  if  the  thumping  continued,  and  when  the  tugs  arrived 
were  making  some  preparations  looking  to  throwing  overboard 
a  portion  of  her  cargo  if  the  thumping  should  increase  and 
the  ship  not  get  off  as*  the  tide  rose.  The  officers  of  the 
steamer  asked  the  captains  of  the  tugs  if  they  thought  they 
could  get  the  steamer  off.  They  replied  that  they  could,  and 
were  willing  to  try.  They  were  then  told  that  the  sooner 
they  got  to  work  the  better.  The  tugs  made  fast  first 
one  and  then  two  hawsers  to  the  stem  of  the  steamer,  and  by 
using  one  tug  to  keep  the  other  in  position,  as  well  as  to 
assist  in  pulling,  and  with  the  aid  of  the  powerful  propeller 
of  the  steamer  herself,  they  presently  got  the  steamer  so  that 
she  would  move  when  lifted  by  the  roll  of  the  sea,  and  little 
by  little  they  pulled  her  a  mile  or  more,  until  she  was  in 
water  where  she  would  float.  They  were  occupied  in  this 
service  until  about  half-past  6  o'clock.  When  the  steamer 
was  fairly  afloat,  and  in  deep  water,  her  captain  declined 
further  assistance  from  the  tugs,  and,  obtaining  a  pilot,  came 
in  through  the  capes  and  up  the  bay  to  Baltimore.  She  was 
there  examined  by  marine  surveyors,  and  found  not  to  be  in 
any  respect  injured  in  hull  or  machinery,  nor  was  her  cargo 
damaged. 

The  value  of  the  steamer  was  about  1 110,000,  and  her  cargo 
about  $15,000.     She  was  275  feet  long,  and  had  engines  of 
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ISO-horse  power.  She  was  a  well-bnilt  iron  steamer,  launched 
in  August,  1878.  The  value  of  the  two  tugs  was  between 
$30,000  and  $40,000. 

I  think  it  clearly  appears  that  the  steamer,  at  the  time  the 
assistance  was  offered,  was  in  peril,  and  that  her  officers  so 
considered  her.  The  wind  and  sea  were  increasing.  That 
part  of  the  coast  is  considered  very  dangerous,  and  liable  to 
sudden  storms.  The  tide  there  has  a  rise  of  four  feet,  and  it 
would  have  been  high  tide  between  7  and  8  o'clock;  but  it 
appears  to  me  that  it  was  almost  a  mere  chance  that  the 
steamer  would  have  been  able  to  get  off  at  high  tide  by  her 
own  power  alone.  She  was  not  on  a  bar,  but  fully  a  mile  in 
shore,  and  with  shoal  water  all  around  her.  The  wind  had 
a  tendency  to  carry  her  further  in,  and  the  thumping  was 
very  likely  to  cause  her  to  bilge  and  to  put  her  machinery  out 
of  working  order.  I  think  there  can  be  no  doubt  that  it 
would  have  been  culpable  hardihood  in  her  master  to  hav<e 
refused  the  assistance  offered  by  the  tugs,  and  to  have  relied 
upon  the  chance  of  getting  off  at  high  water  without  their 
aid.  The  service  of  the  tugs  was,  therefore,  a  salvage  service, 
as  distinguished  from  mere  towage.  It  led  to  the  rescue  of 
the  ship  from  danger,  and  should  be  remunerated  as  salvage. 

It  is  to  be  considered,  however,  that  the  tugs,  in  rendering 
this  service,  were  not  going  outside  their  usual  occupation 
and  use.  They  were  both,  when  they  started  for  the  Swift- 
sure,  outside  of  the  capes,  looking  for  employment.  One  of 
them  had  been  so  far  out  as  to  meet  the  Swiftsure  as  she  was 
coming  in  from  the  sea  early  in  the  morning.  They  en- 
countered no  unusual  risk  either  to  life  or  property,  and  the 
officers  and  crew  endured  no  unusual  fatigue  or  labor,  and 
neither  men  nor  vessel  met  with  any  injury.  There  was  am- 
ple depth  of  water  all  around  the  Swiftsure  for  the  tugs  to 
navigate,  and  the  weather  was  not  stormy  nor  threatening. 
So  that,  although  the  assistance  was  most  timely  and  in  the 
highest  degree  beneficial  to  the  steamer,  it  was,  so  far  as  the 
tugs  were  concerned,  hardly  different  from  any  other  three 
hours  of  their  daily  employment.    It  is  scarcely  to  be  doubted 
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that  if  they  had  been  solicited  in  the  morning  to  undertake 
the  service  for  a  fixed  price  they  would  have  agreed  to  remain, 
so  long  as  the  weather  was  such  as  in  fact  it  continued  to 
be,  along-side  the  steamer,  and  work  at  her  for  their  usual 
compensation  per  hour. 

Norfolk  was  only  85  miles  off,  and  in  that  port  there  were 
two  wrecking  companies,  owning  powerful  steam-vessels,  kept 
for  the  purpose  of  rendering  assistance  to  disabled  and 
wrecked  vessels.  Two  of  these,  the  Besolute  and  the  Bescue, 
started  to  go  to  the  Svdf  tsure,  one  of  them  at  4  o'clock  in  the 
afternoon  and  the  other  at  11  o'clock  at  night.  So  it  appears 
that  the  Swiftsure  was  not  lying  where  she  would  be  likely 
to  remain  long  without  assistance  if  she  had  signaUed  for  it, 
or  had  taken  means  to  communicate  vrith  the  shore.  Al- 
though, therefore,  this  is  a  case  of  salvage,  it  is  one  of  a  low 
order  of  merit,  and  wanting  in  those  features  which  chiefly 
•have  prompted  generous  allowance  proportioned  to  the  value 
of  the  property  saved. 

It  has  been  held,  and  I  think  rightly,  with  regard  to  steam- 
ers whose  regular  pursuit  is  to  tow  and  relieve  vessels,  and 
where  connected  with  the  service  rendered  there  are  no  cir- 
cumstances of  unusual  danger  to  life  or  property,  and  no 
unusual  activity,  enterprise,  or  heroism  displayed  in  going  out 
to  render  it,  that  such  service  should  not  be  regarded  as 
meriting  a  reward  out  of  all  relation  and  proportion  to  what 
would  have  been  accepted  upon  a  contract  contingent  upon 
success.  The  Birdie,  7  Blatchf .  248 ;  The  H.  B.  Foster,  1 
Abb.  Adm.  286. 

The  allowance  in  such  cases  is  intended  to  be  sufficiently 
liberal  to  make  every  one  concerned  eager  to  perform  the 
service  with  promptness  and  energy,  and  also  to  encourage 
the  maintenance  of  steam-vessels  sufficiently  powerful  to 
make  the  assistance  effective.  It  would  be  contrary  to  the 
spirit  of  the  maritime  law  to  reduce  the  salvage  compensa- 
tion below  this  standard  of  liberal  inducement,  and  it  would 
equally  frustrate  its  purpose  if  the  allowance  should  be  so 
large  and  so  out  of  proportion  to  the  services  actually  ren- 


Digitized  by 


GoogJ 


468  FEDEBAIi  BEPOBTEB« 

dered  as  to  cause  yessels,  in  situations  in  which  it  was  expe- 
dient that  they  should  quickly  accept  assistance  of  the  char- 
acter rendered  in  this  case,  to  hesitate  or  decline  to  receive 
it  because  of  its  ruinous  cost.  Endeavoring  to  keep  dear  of 
both  the  difficulties  above  indicated,  and  intending  to  practi- 
cally apply  the  rules  of  the  maritime  law  and  the  spirit  of 
the  precedents  in  our  own  courts  of  admiralty  to  which  my 
attention  has  been  called,  I  have  concluded  in  this  case  to 
award  to  the  salvors  the  sum  of  |2,500. 

With  regard  to  the  costs,  although  the  claim  of  |40,000 
made  by  the  libellants  was  extravagant,  and  may  haveoper- 
ated  oppressively  upon  the  respondents,  yet,  under  all  the 
circumstances  of  this  case,  and  as  it  is  not  shown  that  any 
tender  or  offer  of  any  definite  sum  was  ever  made  to  the  libel- 
lants, I  am  not  inclined  to  vary  the  usual  rule. 

NoTB.    See  P.  P.  M.  dt  W.  Oo.  v.  Ths  Steam-boai  H.  G.  TMgerr,  1  Fbd. 
Rep.  286;  Mayo  v.  Ola/rk^  Id.  736;  Ocfnoin  v.  Th$  Bafrg$  Jona^an  (Jhtm,  2* 
Fed.  Bbp.268. 
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Atlas  Steam-Ship  Go.  (Limited)  v.  Stbam-Shif  Golok. 
IdrcuU  Court,  6. 2>.  Ifew  York.    July  9, 1880.) 

L  Balyaob— Mbasurb  of  CoMFBNSATioK.—It  is  the  policy  of  the  law  to 
give  a  proper  salvage  remuneration  to  powerful  and  well-equipped 
steamers  which  render  service  in  saving  property  that  is  in  peril  at 
sea ;  but  the  true  character  of  the  individual  service  must  be  looked 
at  under  the  circumstances  of  each  particular  case.  Held,  under  the 
circumstances  of  this  case,  that  the  salvage  compensation  awarded  was 
adequate  and  UberaL 

Everett  P.  Wheeler,  for  libellant. 

Thomas  E.  StiUman,  for  claimant. 

Blatohfobd,  G.  J«  The  steam-ship  Golon  was  one  of  a 
regular  line  of  steamers,  owned  by  the  claimant,  running 
between  New  Tork  and  Golon.  She  left  New  York  on  the 
seventeenth  of  August,  1876,  bound  for  Qolon,  with  140  pas- 
sengers,  and  a  crew  of  74  men,  all  told.  She  was  a  screw- 
steamer,  built  of  iron,  of  2,686  tons  burden,  full  brig  rigged, 
carrying  two  courses,  two  lower  top-sails,  two  upper  top-sails, 
two  top-gallant  sails,  two  spencers,  forestay  sail,  main-stay 
sail,  and  jib.  Her  spread  of  canvas  was  about  2,200  yards. 
Her  engines  were  compound  engines.  She  intended  to  go 
by  the  way  of  the  Grooked  island  passage.  On  the  twentieth  of 
August,  about  11  o'clock  in  the  forenoon,  she  broke  her  low- 
pressure  crank-shaft  in  the  crank.  By  the  accident  two  men 
were  killed,  the  four  columns  which  supported  the  low-press- 
ure and  high-pressure  cylinders  were  broken,  and  other  parts 
of  the  machinery  were  badly  damaged.  The  damage  was 
such  that  it  could  not  be  repaired  at  sea,  and  the  master 
decided  to  make  for  the  port  of  New  York  under  sail,  the  pro- 
peller being  useless. 

At  the  time  of  the  accident  the  vessel  was  about  in  latitude 
28  degrees  17  minutes  north,  and  longitude  74  degrees  west 
from  Greenwich.  She  was  distant  about  781  miles  from  New 
York,  and  200  miles  from  the  nearest  port,  which  was  Nas- 
sau, New  Providence.     Savannah  was  distant  420  miles,  and 
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Havana  about  the  same  distance.  In  any  of  those  ports  the 
engines  could  have  been  repaired.  Anchorage  could  have 
been  found  at  Watling's  island,  248  miles  distant,  and  at 
Little  Bird  rock,  326  miles  distant.  The  Colon  could  have 
made  any  of  those  ports  under  sail.  Aside  from  the  breaking 
of  her  machinery,  she  was  entirely  stout,  staunch,  and  sea-, 
worthy.  About  half  an  hour  after  the  accident,  the  Colon 
was  got  under  all  sail,  and  her  master  attempted  to  wear; 
but,  her  propeller  not  being  disconnected,  he  was  unable  to 
do  so,  and  she  made  headway  to  the  southward  about  a  knot 
and  a  half  an  hour,  and  drifted  to  the  eastward  at  about  the 
same  rate.  The  prevailing  winds  at  that  season  of  the  year, 
and  in  the  vicinity  where  she  was,  were  more  favorable  for 
her  to  proceed  to  New  York,  or  to  some  northern  port,  than 
to  a  West  India  port.  It  would  probably  have  taken  her  four- 
teen days  to  reach  New  Tork  under  sail  alone. 

The  master  of  the  Colon  was  ezceptionably  competent,  and 
had  had  a  wide  experience  in  steam-vessels.  For  27  years 
he  hi^d  navigated  that  part  of  the  ocean  through  which  the 
Colon's  route  lay.  He  had  frequently  tested  the  ability  of 
the  Colon  to  make  headway  under  sail,  and  had  found  she 
was  entirely  manageable  with  the  wind  on  her  beam  or  abaft 
the  beam.  These  tests  were  made  while  the  screw  was  con* 
nected  with  the  shaft.  The  screw  of  the  Colon  was  attached 
to  the  shaft  in  such  a  manner  that  it  could  be  disconnected 
in  less  than  two  hours,  and,  when  disconnected,  it  would 
revolve  freely  and  would  not  interfere  with  the  steering  of 
the  vessel.  With  the  screw  disconnected  the  vessel  could  sail 
within  six  points  of  the  wind.  At  the  time  of  the  accident 
the  weather  was  pleasant  and  the  sea  smooth,  and  the  wind 
light  from  west-south-west.  The  part  of  the  ocean  where  the 
Colon  lay  disabled  was  much  frequented  by  both  steam  and 
sail  vessels.  Steamers  running  to  and  fro  between  New 
Tork  and  Aspinwall  passed  in  the  immediate  vicinity.  So 
did  steamers  from  the  Spanish  main,  bound  to  Cadiz  and  porfas 
in  Spain  and  France.  So  did  sailing  vessels  bound:  to  and 
from  New  Orleans,  Mobile,  and  Havana.    The  CoIoq  had  fresh 
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provisions  and  ice  sufficient  for  four  or  five  weeks,  and  salt 
provisions,  among  her  stores,  sufficient  for  five  months.  She 
carried  also  in  her  cargo  large  quantities  of  flour,  salt  meat, 
and  preserved  provisions.  Her  cargo  was  worth  $250,000^ 
and  none  of  it  was  of  a  perishable  nature. 

Shortly  after  the  accident  a  French  brig  was  boarded  by 
the  master  of  the  Colon.  The  brig  offered  her  services,  but 
they  were  declined.  She  could  have  assisted  the  Colon  in 
getting  her  head  around  to  the  northward,  which  the  Colon 
was  unable  to  do  unassisted,  with  the  wind  as  it  was,  and 
with  her  screw  connected  with  the  shaft.  Owing  to  the  acci- 
dent to  her  machinery,  it  was  not  convenient  for  the  Colon  to 
detail  men  to  disconnect  the  screw  until  the  morning  of  the 
32d.  Towards  4  o'clock  in  the  afternoon,  and  about  five 
hours  after  the  accident,  the  Colon  sighted  the  steam-ship 
Etna,  distant  about  10  miles,  and  soon  after  hoisted  the  sig- 
nal ''B.  N.  D./*  which  signified  that  she  wished  to  communi- 
cate close.  The  Etna  changed  her  course  and  bore  for  the 
Colon,  and  reached  her,  and  the  master  of  the  Colon  put  out 
a  small  boat  and  boarded  the  Etna.  The  Etna  was  an  iron 
steamship  of  1,274  tons  burden,  owned  by  the  libellant,  and 
running  regularly  between  New  York  and  West  India  ports. 
She  had  left  Kingston,  Jamaica,  on  the  seventeenth  of  Au- 
gust, bound  for  New  York,  where  she  was  due  on  August 
24th,  in  the  afternoon.  She  carried  39  passengers  and  a 
crew  of  33  men,  all  told.  Her  cargo  was  worth  about  $100,- 
000,  and  a  small  portion  of  it  consisted  of  fresh  fruits.  The 
Etna  was  worth  about  $100,000.  The  master  of  the  Colon 
had  an  interview  with  the  master  of  the  Etna  on  board  of  the 
Etna,  and  told  him  that  the  machinery  of  the  Colon  was  dis- 
abled, and  that  he  wished  the  Etna  to  tow  him  back  to  New 
York.  After  some  negotiation  it  was  agreed  that  the  Etna 
would  undertake  the  service.  The  subject  of  compensation 
was  mentioned,  and,  at  the  suggestion  of  the  master  of  the 
Colon,  it  was  agreed  that  that  should  be  left  to  be  determined 
by  the  parties  in  interest  in  New  York,  and  an  agreement  in 
writing  was  drawn  up,  and  was  signed  by  the  two  masters,  as 
follows : 
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"At  sea,  August  20,  1876,  lat.  38  deg.  17  min.  It;,  long. 
74  deg.  W.,  on  board  steam-ship  Etna.  We,  the  undovaigned, 
do  hereby  agree  as  follows :  The  P.  M.  S.  S.  Cbloo,  being 
disabled  as  to  her  machinery,  but  in  other  respects  tight, 
staunch,  and  strong,  asks  the  Atlas  3.  S.  Etna  to  tow  her, 
the  Colon,  to  New  York.  The  undersigned.  Captain  8.  P. 
Griffin,  of  the  Colon,  stipulates  that  compensation  for  the 
assistance  to  be  rendered  shall  be  settled  by  the  companies 
in  interest  in  New  York ;  and  the  undersigned,  Captain  J.  W. 
Sansom,  of  the  Etna,  accepts  the  stipulation  of  Captain  S.  P^ 
Griffin,  and  for  his  part  will  render  the  assistance  mentioned 
upon  the  terms  stated. 

•*S.  P.  Gbifpin, 
••J.  W.  Sansom.** 

The  Etna  had  only  one  hawser  suitable  to  assist  in  towing 
the  Colon.  It  was  a  10-inch  hawser,  which  had  been  in  use 
on  the  Etna  for  two  years  or  more,  but  was  in  good  condi- 
tion. The  Colon  had  a  larger  hawser,  new,  which  had  never 
been  used.  Before  the  captains  separated  it  was  arranged 
that  both  hawsers  should  be  used  in  towing.  This  agreement 
having  been  made,  the  master  of  the  Colon  returned  to  his 
vessel,  and  the  hawser  of  the  Colon  was  passed  to  the  Etna, 
and  the  hawser  of  the  Etna  to  the  Colon.  The  hawsers  were 
made  fast  to  the  after  bitts  on  the  quarter-deck  of  the  Etna, 
on  either  side,  and  the  Etna  resumed  her  voyage  to  New 
York  with  the  Colon  in  tow.  They  got  under  way  about  7 
o'clock  in  the  evening  of  the  twentieth  of  August,  and  arrived 
off  Sandy  Hook  shortly  before  midnight  on  the  25th,  and 
came  up  the  bay  early  in  the  morning  of  the  26th. 

During  all  the  time  that  the  service  was  performed  the 
weather  was  fine,  the  sea  smooth,  and  the  winds  favorable,  and 
during  most  of  the  time  both  vessels  carried  sail.  The  ves- 
sels arrived  in  New  York  safely  and  without  accident,  except 
that  the  Etna's  hawser  stranded  on  the  twenty-j&rst,  and 
there  was  consequently  a  short  stoppage  while  it  was  being 
repaired.  In  consequence  of  the  inequality  in  the  strength  of 
the  two  hawsers,  they  were  so  arranged  that  that  of  the  Colon 
bore  more  of  the  strain  of  towage  than  that  of  the  Etna. 
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The  Colon,  on  her  arrival  in  New  Tork,  in  her  damaged  con- 
dition, was  worth  about  $280,000.  She  had  earned  no 
freight.  On  the  arrival  of  the  steamers  in  New  Tork,  the 
president  of  the  Pacific  Mail  Steam-ship  Company,  which 
owned  the  Colon,  called  on  the  agents  of  the  Atlas  Steam- 
ship Company,  and  asked  them  to  fix  a  sum  for  the  service 
rendered,  as  he  desired  to  transfer  the  passengers  and  cargo 
of  the  Colon  to  the  Crescent  City.  No  agreement  was  made, 
and  later  in  the  day  the  agents  of  the  Atlas  Steam-ship  Com- 
pany wrote  to  said  president  (Mr.  Clyde)  that  they  wished  to 
consider  the  matter,  and  that  they  would  communicate  vnth 
him  definitely  on  Monday,  August  28.  The  transhipment  of 
the  Colon's  passengers  and  cargo  to  the  Crescent  Citjf  was  im- 
mediately commenced,  with  notice  thereof  to  the  agents  of 
the  Etna. 

On  Monday  the  agents  of  the  Atlas  Company  called  upon 
Mr.  Clyde  and  stated  to  him  that  they  considered  the  services 
worth  $150,000,  and  that  they  would  claim  that  amount.  Mr. 
Clyde  replied  that  he  did  not  think  the  service  was  worth  any 
such  sum,  but  that  he  was  willing  to  pay  them  fair  compen- 
sation. There  was  no  further  negotiation,  and  on  the  fol- 
lowing day  the  libel  in  this  case  was  filed  against  the  Colon 
and  her  cargo,  claiming  $150,000.  The  greater  portion  of 
the  cargo  of  the  Colon  was  then  on  board  of  the  Crescent  City. 
Process  was  issued  under  the  libel,  and  the  Colon  and  the 
cargo  were  both  attached.  A  stipulation  for  the  value  of  the 
Colon  and  her  cargo,  in  the  sum  of  $160,000,  was  given 
August  80th.  The  libel  was  filed  by  the  Atlas  Steam-ship 
Company,  (limited,)  for  itself  and  all  others.  The  master^ 
officers,  and  crew  filed  petitions  to  be  made  co-libellants,  and 
orders  to  that  effect  were  entered.  A  salvage  compensation 
of  $10,000  was  awarded  by  the  district  court  to  the  owners  of 
the  Etna  and  to  her  master  and  crew.  Of  this  sum  $4,375 
was  awarded  to  the  master  and  crew,  and  $750  more  to  the 
master.  These  two  sums,  amounting  to  $5,125,  have  been 
paid  by  the  owners  of  the  Colon.  The  cargo  of  the  Etna  was 
shipped  under  bills  of  lading  which  permitted  the  Etna  to  tow 
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and  asBist  vessels  in  all  situations.  Certain  consignees  of 
cargo  on  the  Etna,  whose  goods  had  been  damaged  by  the 
detention,  filed  petitions  and  became  co-libellants.  The  dis- 
trict court  decreed  that  they  should  recover  the  damages  sus- 
tained by  them,  and  that  the  Colon  should  pay  the  same  in 
addition  to  the  award  of  $10,000.  The  damages  of  these 
/  co-libellants  were  assessed,  and,  with  the  costs  awarded  to 

them,  amounted  to  $3,200.28,  and  that  sum  has  been  paid  by 
the  owners  of  the  Colon.  A  reasonable  allowance  to  the  Etna 
for  damage  to  her  hawser  is  $75 ;  for  repairs  to  her  deck  and 
engine,  $300;  and  for  extra  coal  used,  $125.  The  wear  and 
tear  of  the  engine  of  the  Etna  depended  on  the  pressure  of 
steam  carried  and  the  number  of  revolutions  made.  The 
cargo  of  the  Colon  was  shipped  under  bills  of  lading  which 
exempted  her  from  liability  arising  from  disasters  or  dangers 
of  steam  navigation.  The  damage  to  her  engine  resulted 
from  a  latent  defect  in  the  crank-shaft^  which  could  not  have 
been  discovered  by  examination  prior  to  the  breakage.  None 
of  the  officers  or  crew  of  the  Etna  left  their  vessel  at  any  time 
to  render  assistance  to  the  Colon.  None  of  the  passengers  or 
property  on  board  of  the  Colon  were  transferred  to  the  Etna. 
The  towing  voyage  to  New  York  was  without  danger  or  anxiety. 
The  Colon  was  equipped  with  eight  sail-boats,  large  enough 
for  ocean  service,  which  could  have  been  sent,  if  necessary,  to 
intercept  steam  vessels  or  to  some  port.  The  engineer's  log 
of  the  Etna  shows  that  there  are  entries  in  it  as  follows: 
"August  21st.  Forward  crank-pin  and  thrust  heating."  "Au- 
gust 22d.  Still  running  water  on  the  bearings."  "August 
28th.  Bearings  hard  to  keep  cool."  It  was  found  that  these 
entries  were  made  nearly  two  years  after  the  service  was 
rendered  and  during  the  progress  of  the  trial  in  the  district 
court.  The  libellants  endeavored,  on  the  trial  in  the  district 
court,  to  prove  that  they  had  sustained  a  loss  of  $2,300  in 
freight  on  account  of  the  detention  of  the  Etna.  This  claim 
was  abandoned  after  considerable  testimony  in  regard  to  it 
had  been  taken.  The  libellants  put  forth  on  the  trial  in  the 
district  court  exaggerated  claims  as  to  items  of  damage  and 
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disbursements,  and  gave  proof  in  regard  to  them,  but  after- 
wards abandoned  such  claims.  The  district  court  refused  to 
allow  costs  to  the  owners  of  the  Etna 

On  the  foregoing  facts  my  conclusions  of  law  are  that  the 
compensation  awarded  by  the  district  court  to  the  owners  of 
the  Etna — $4,875 — ^was  adequate  and  liberal;  that  costs  in 
that  court  were  properly  refused  to  them;  and  that  they 
should  pay  to  the  claimant  its  costs  of  this  court. ' 

The  claim  of  the  owners  of  the  Etna,  in  their  petition  of 
appeal,  is  that  they  are  entitled  for  the  salvage  service  to 
not  less  than  $25,000,  with  costs,  besides  compensation  for 
the  actual  losses  and  damage  sustained  by  them  in  the  serv- 
ice, and  exclusive  of  any  award  to  the  master  and  crew  of  the 
Etna  for  their  services.  In  other  words,  they  claim  that  the 
$500  should  be  increased  to  $1,856.65,  and  the  $4,375  to 
$25,000.  This  would  make  the  entire  amount  paid  and  to 
be  paid  by  the  Ciolon  $84,181.93,  besides  costs,  and  it  would 
make  the  relative  compensation  of  the  owner  of  the  Etna  and 
her  ship's  company  as  4.87  to  1. 

There  is  no  appeal  by  the  owners  of  the  Etna  from  the 
ratio  of  distribution  of  the  $9,500,  There  is  no  allegation 
in  the  petition  of  appeal  that  the  decree  below  is  erroneous 
because  it  did  not  give  to  the  owner  of  the  Etna  a  larger  pro- 
portion of  the  $9,500  than  $4,375,  and  no  allegation  that  the 
master  and  crew  should  not  absolutely  have  had  as  much  as 
$5,125,  or  as  much  of  th^  $9,500  as  $5,125.  The  ratio  of 
distribution  adopted  by  the  district  court,  if  applied  to  a  sum 
large  enough  to  give  to  the  owners  of  the  Etna  $25,000  in 
place  of  $4,375,  would  require  that  sum  to  be  $54,285.73,  so 
as  to  give  to  the  master  $4,285.73  instead  of  $750,  and  to 
the  master  and  crew  $25,000  instead  of  $4,875 ;  and,  adding 
to  this  the  $1,856.65  and  the  $2,200.28,  would  make  a  total 
of  $58,342.66,  exclusive  of  costs.  But  the  owners  of  the  Etna 
really  contend,  on  this  appeal,  that  the  compensation  to  them, 
relatively  to  the  compensation  of  the  ship's  company^  should 
be  as  4.87  to  1. 
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Complaint  is  made  that  the  ship's  company  receive  $760 
more  than  the  owners  of  the  Etna;  that  the  ship's  company 
were  in  the  employ  of  such  owners  and  paid  by  it,  and  did 
little  work  as  compared  with  the  Etna,  and  little  increased 
work;  and  that  the  substantial  service  was  rendered  by  the 
steamer,  and  not  by  individual  exertions.  It  is  also  said  that 
the  meager  character  of  the  award  to  the  vessel  will  prevent 
owners  of  vessels  from  rendering  salvage  service;  that  the 
employes  of  the  vessel  are  allowed  to  use  the  product  of  the 
investment  of  the  capital  of  the  ship-owner  to  benefit  them- 
selves; that  if  the  decree  below  is  allowed  to  stand  as  fixing 
a  just  measure  of  compensation  to  the  ship-owner,  ship- 
owners will  instruct  their  masters  to  no  longer  attempt  to 
save  property  in  peril  at  sea;  and  that,  in  consequence  of  the 
decision  below,  this  has  already  b^en  done  by  one  of  the 
steam-ship  lines  from  the  port  of  New  Tork.  These  are  not 
commendable  suggestions,  and  it  is  not  to  be  supposed  that 
other  ship-owners  will  follow  the  example  set  in  this  case  of 
making  such  unfounded  and  exaggerated  claims  as  are  made 
in  the  libel,  culminating  in  a  demand  for  $160,000.  If,  on 
the  real  facts  of  this  case  as  they  appeared  to  the  district 
court,  and  as  they  appear  to  this  court,  the  consequences 
intimated  shall  be  arranged  for  by  those  who  threaten  them, 
they  will  undoubtedly  hesitate  to  carry  them  out,  if  from  no 
other  motive,  from  that  of  self-interest,  lest  they  themselves 
may  at  some  time  be  in  the  peril  with  their  property  to  which 
they  propose  to  abandon  the  property  of  others.  The  consid- 
erations suggested  are  of  no  force  except  to  injure  those  who 
procure  their  advocates  in  court  to  put  them  forth,  and  can 
meet  with  no  favor  from  disinterested  and  impartial  persons. 

It  is,  undoubtedly,  the  policy  of  the  law,  and  it  will  be  the 
aim  of  the  court,  to  give  a  proper  salvage  remuneration  to 
powerful  and  well-equipped  steamers  which  render  service  in 
saving  property  that  is  in  peril  at  sea.  But  the  true  charac- 
ter of  the  individual  service  must,  under  the  circumstances  of 
each  particular  case,  be  looked  at.  In  the  present  case,  the 
acts  of  the  master  of  the  Etna  at  the  time  show  most  dia- 


Digitized  by  VjOOQIC 


▲TLAB  8TSAU-8HIP  CO.  V.  STEAU-SHIF  COLON.  477 

tinctly  what  he  onderstood  the  exigency  to  be.  The  agree- 
ment signed  voluntarily  by  him,  and  under  no  stress,  press- 
ure, or  compulsion,  shows  his  view  of  the  situation  of  the 
Colon,  and  of  the  service  required  of  the  Etna.  There  is  no 
claim  that  the  situation  was  misrepresented  to  him,  or  was 
misunderstood  by  him.  The  Colon  was  disabled  as  to  her 
machinery,  but  was  in  other  respects  tight,  staunch,  and 
strong,  and  needed  no  assistance  but  towage.  The  Etna 
towed  her  to  the  port  to  which  the  Etna  was  bound.  For  the 
time  occupied  in  the  towage  the  compensation  of  $4,876  is  at 
the  rate  of  over  |33  an^hour.  The  delay  to  the  Etna  was  S6 
hours.* 

It  is  speculation  and  conjecture  to  assume  that  disaster 
would  have  overtaken  the  Colon  because  of  her  location,  or  of 
her  drifting,  or  of  a  change  of  weather,  or  of  her  being  deprived 
of  the  use  of  her  steam  machinery,  or  of  any  shortness  of 
provisions.  Anything  may  happen,  but  there  is  no  evidence 
on  which  to  found  a  reasonable  belief  that  disaster  would  have 
happened  to  the  Colon  or  her  cargo  from  any  one  of  those 
causes. 

The  evidence  does  not  show  any  serious  risk  to  the  Etna, 
with  proper  management  of  her  machinery.  It  is  to  be 
assumed  that  her  machinery  was  properly  managed.  She 
was  not  asked  to  improperly  manage  her  machinery  in  tow- 
ing, or  to  tow  at  too  rapid  a  rate,  with  injury  to  the  machin- 
ery, when  the  machinery  could  have  been  properly  managed, 
and  the  towing  could  have  been  done  at  a  less  rapid  rate  with- 
out injury  to  the  machinery.  Improper  use  of  the  machinery, 
when  it  could  as  well  have  been  properly  used,  is  not  to  be 
laid  to  the  account  of  the  Colon.  The  evidence  as  to  the 
actual  results  of  the  towing  on  the  machinery  of  the  Etna 
shows  that  the  risk  of  breaking  it  down  by  the  towing  was 
very  small.  On  the  evidence  the  risk  of  the  Etna  exhausting 
her  fuel  was  very  small.  As  to  the  risk  of  the  Etna's  receiv- 
ing nothing  if  her  machinery  had  given  out,  or  her  coal  been 
exhausted  before  reaching  New  Tork«  it  is  clear  that,  as  the 
service  by  the  agreement  was  towage  towards  New  York,  the 


Digitized  by 


Google 


478  FEDEBAL  BEPOBTEIL 

Etna  would  have  been  entitled  to  compensation  for  such  tow- 
age as  she  gave,  if  she  had  been  compelled  by  either  of  the 
causes  named  to  give  up  the  towage,  provided  the  Colon  had 
reached  New  York  safely.  There  is  no  reason  to  suppose  she 
would  not  have  reached  New  York  safely 

The  amount  awarded  by  the  district  court  for  the  service 
seems  to  be  fully  adequate,  in  view  of  the  amounts  awarded 
in  the  various  cases  cited  on  the  part  of  the  libellant  as  well 
as  of  the  claimant,  under  the  circumstances  of  those  cases  as 
compared  with  the  circumstances  of  this  case. 

As  to  the  distribution  made  by  the  district  court,  if  $10,- 
000  is  the  proper  total  sum,  as  it  is,  the  owners  of  the  Etna 
can  have  no  larger  share  of  it  (besides  the  $500)  than  the 
$4,375,  as  they  do  not  appeal  from  the  award  to  the  master 
of  $750,  and  to  the  master  and  crew  of  $4,375,  and  those 
sums  have  been  paid.  It  was  proper  for  the  district  court 
to  refuse  costs  to  the  owners  of  the  Etna  because  of  the  ex- 
orbitant and  unfounded  claims  they  brought  forward,  and 
the  expense  and  trouble  to  which  they  wantonly  subjected  the 
claimant. 

The  owners  of  the  Etna  should  have  a  decree  for  the  same 
amount  as  in  the  district  court,  without  the  costs  of  that  courts 
and  should  pay  to  the  claimant  the  costs  of  this  court. 


Lands  r.  A  Oabgo  of  227  Tons  of  Goal. 
{DitMct  CtmH^  D.  New  J&r9ey.    November  9, 1880.) 

1.  Admibaltt  Jubibdiotion — Motion. — A  court  of  admiralty  will  ordi- 

narily refuse  to  decide  a  jurisdictional  question  upon  a  mere  motion. 
Oushing  v.  Laird^  4t  Ben.  88. 
Denniitoun  v.  Draper,  6  Blatchf .  836. 
The  Othello,  1  Ben.  43. 

2.  MoNinoN— Insufficient  Desoriftion.— An  objection  tliat  the  moni- 

tion did  not  sufficiently  describe  the  property  to  be  attached,  is  insuf- 
ficient, where  the  marshal  has  not  been  thereby  misled,  and  attached 
the  wronjc  property. 
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8.  Adiobaltt  JxTBiSDionoN — ^Mabitiiob  Oontbacts. — Courts  of  ad- 
miralty have  jurisdiction  of  all  maritime  contracts. 
Steam^hoat  v.  P?ueI>us,  11  Pet.  175. 

4.  Maritimx  Contbact — Contbact  of  Affbeiohtment. — ^A  contract 
for  the  transportation  of  freight  or  merchandise  upon  navigable 
waters  is  maritime  in  its  character. 
Canahhoat  Walsh,  5  Ben.  73. 

6.  Navigable  Watebs — Judicial  Notice. — ^The  court  will  take  ju- 
dicial notice  in  such  case  that  the  waters  on  which  the  contract 
was  performed  were  navigable,  without  any  allegation  of  the 
fact  in  the  libel. 

The  ApoUon,  9  Wheat.  374. 

The  Steativ-hoat  Jefferson,  10  Wheat  428, 

Peyroux  v.  Howard,  7  Pet  342. 

Libel  in  Rem, 

J.  A.  Hyland,  for  Ubellant. 

R.  Wayne  Parker,  for  claimant. 

NrxoN,  D.  J.  This  is  a  proceeding  in  rem  against  a  cargo 
of  327  tons  of  coal,  to  recover  for  freight  in  transporting  it  in 
the  Ubellant's  boat,  the  E.  N.  Brooke,  from  Elizabetbport  to 
Newark,  in  this  state,  and  for  demurrage  for  the  detention  of 
the  vessel  in  discharging*  the  cargo.  On  the  retnm  of  the 
monition  the  respondents  filed  two  exceptions:  (1)  That  the 
libel  did  not  disclose  a  case  of  which  the  court  had  jurisdic-' 
tion ;  (2)  that  the  monitions  did  not  sufficiently  describe  the 
property  to  be  attached. 

It  is  an  answer  to  both  to  say  that,  with  regard  to  the  first 
exception,  a  jurisdictional  question  is  raised,  which  a  court  of 
admiralty  requires  to  be  presented  by  the  pleadings  and  proofs, 
and  ordinarily  refuses  to  decide  upon  a  mere  motion,  (see 
Gushing  v.  Laird^  4  Ben.  88 ;  Dennistoun  v.  Draper,  5  Blatchf . 
336 ;  The  Othello,  1  Ben.  43 ;)  and,  with  regard  to  the  second, 
there  is  no  pretence  that  the  marshal  has  been  misled,  and 
attached  the  wrong  property  for  lack  of  a  more  definite  descrip- 
tion.  The  advocate  of  the  libellant  has  filed  with  his  brief 
the  affidavit  of  the  libellant  that  the  boat  performing  the 
service,  for  which  the  freight  is  alleged  to  be  due,  is  a  foreign 
vessel — both  the  vessel  and  the  owner  belonging  to  the  port 
of  New  Tork.  If  he  deem  the  fact  a  material  one  in  the  case, 
he  has  leave  to  amend  his  libel  in  this  respect* 
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It  is  conceded  ihat  the  jarlsdiction  of  oouris  of  admiralty 
in  matters  of  contract  is  confined  to  those  that  are  mari- 
time, bat  it  embraces  all  such,  (Steam-boat  v.  Phaibm,  11  Pet. 
175;)  and  a  contract  for  the  transportation  of  freight  or  mer- 
chandise npon  navigable  waters  has  always  been  reckoned 
maritime  in  its  character.    Canalrhoat  Wctlshf  5  Ben.  73. 

The  libel  sets  forth  a  contract  of  afiCreightment,  the  per- 
formance of  the  service,  and  claims  a  lien  npon  the  cargo  for 
the  freight  dae.  Whether  the  Uen  eiists  or  not  will  depend 
upon  the  proofs,  and  cannot  be  determined  on  exceptions  to 
the  libel.  The  court  will  take  judicial  notice  that  the  waters 
on  which  the  contract  was  performed  were  navigable,  without 
any  allegation  of  the  fact  in  the  libel.  The  ApoUon^  9  Wheat. 
374;  The  Steam-boat  Jefferson,  10  Wheat.  428;  Peyroux  v. 
Howard,  7  Pet.  342. 

The  exceptions  must  be  overruled,  and  the  respondents 
having  answered  let  an  order  be  entered  referring  this  case  to 
the  commissioner  for  proofs. 
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BOQTHBBK  EXPBBSB   Co.  17.  L.  &  N.  B.  Co^ 

{Cir&u»  Ckmrt,  if.  D.  T&nneme.    ,  1880.) 

1  RAix.iTOAi»—IiXPRBaB  BuBnmss. — ^A  railroad  cannot  discriminate  In  its 
own  fa^or  in  the  conduct  of  the  express  buslnesa. 

2.  Bamk— RiYAi*  CoMPAirr— SuFBBYisiON.— A  railroad  cannot  exercise  a 
snpenrision  over  a  rival  company  in  the  conduct  of  the  express  busi- 
ness. 

d.  Samk— KzFBBSB  CoMPAirr— Rates— NoncB.^An  express  company  is 
entitled  to  some  notice  from  a  Competing  railroad  of  an  intended 
change  in  rates  and  privileges  in  the  conduct  of  the  express  business. 

Eet,  D.  J.  In  the  inyestigation  of  this  case  I  have  come 
to  no  conclusions  different  from  those  announced  by  the  cir- 
cuit judge  of  this  district  in  another  controversy  between 
the  same  parties  in  respect  to  the  relations,  duties,  and  gen- 
eral course  of  dealing  between  railroads  and  express  com- 
panies. I  am  content  to  follow  his  rulings,  so  far  as  they 
are  relevant  to  this  suit,  and  shall  enter  upon  no  reiteration 
of  the  doctrines  he  has  asserted.*  The  conduct  of  the  express 
business  is  no  part  of  the  duty  of  railroads.  .Until  within  a 
recent  period  there  has  been,  in  this  country,  no  effort  on  the 
part  of  railroads  to  carry  it  on.  They  have  been  content  not 
only  to  permit  this  business  to  be  done  over  their  lines  by 
others,  but  have  fostered  it,  by  the  terms  allowed  and  oppor- 
tunities given,  until  it  has  grown  into  a  distinct,  separate, 
and  organized  branch  of  general  business,  different  in  its 
methods  and  characteristics  from  the  natural  and  legitimate 
transactions  of  railroads. 

Expressage  has  grown  into  a  public  necessity.  I7he  idea 
cannot  now  be  entertained  that  railroads  directly,  or  by  indi- 
rection, can  trammel  or  destroy  express  enterprises  by  exclud- 
ing express  companies  from  their  lines,  or  by  fettering  them 
with  unjust  regulations  or  unfair  discriminations.     Nor  can 

*See  Dimmare  v.  LouiiviUe^  Cindfynati  dt,  Lexington  Ry.  Oo,  2  Fbd<  Rep. 
465.  Bee,  also,  Vinmnard  v.  LouiwiUet  New  Albany  dt  Chicago  U.  Oo,  3  Fbr. 
Rbp.  593. 
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a  railroad  assume  to  itself  the  exclusive  right  or  privilege  of 
carrying  on  the  express  business  over  its  own  lines  or  any 
portion  of  them.  I  do  not  undertake  to  say  that  a  railroad 
may  not  undertake  to  act  as  an  expressman,  but,  if  it  should 
undertake  to  do  so,  it  must  do  it  as  an  expressman  and  not 
as  a  railroad.  It  is  no  part  of  its  duty  or  privilege  as  a  rail- 
road. If,  then,  in  the  conduct  of  its  business  as  expressman, 
its  duties,  relations,  and  operations  be  different  and  distinct 
from  those  appertaining  to  it  as  a  railroad,  it  must  treat  its 
express  department  as  though  it  had  a  separate  individuality 
from  that  of  the  railroad — as  though  it  were  a  stranger  to 
the  railroad  in  so  far  as  it  relates  to  its  transactions  with 
other  express  companies.  It  must  give  to  it  no  opportunities, 
advantages,  or  privileges  it  does  not  allow  to  other  express 
companies  carrying  on  a  like  business.  The  very  fact  that 
the  interests  and  rivalries  of  a  railroad  doing  such  a  business 
tempt  its  officers  and  employes  to  secretly  discriminate  in  its 
favor,  and  that  it  has  so  many  opportunities  and  advantages 
in  the  conduct  of  its  operations  to  covertly  discriminate  in  its 
favor  as  against  the  express  company  which  may  be  the 
rival  of  the  railroad  on  its  lines,  demands  that  courts  must  hold 
railroads  which  incorporate  expressage  as  a  branch  of  their 
business  transactions  to  a  strict  and  rigid  impartiality,  so  far 
as  it  may  be  possibly  done. 

In  dealing  with  this  case  the  Louisville  &  Nashville  Ex- 
press Company  must  be  considered  and  treated  by  the  railroad 
as  though  it  were  a  company  or  person  in  nowise  connected 
with  or  belonging  to  the  railroad,  in  so  far  as  privileges  and 
advantages  are  given  it.  It  must  have  no  better  treatment 
than  a  stranger  company  doing  a  similar  business  over  its 
lines  under  like  conditions.  Both  are  to  be  regarded  as  cus- 
tomers of  the  railroad,  and  neither  as  being  a  part  of  it.  If 
it  be  said  that  this  is  impossible,  the  reason  for  rigid  enforce- 
ment, or  as  near  an  approach  to  an  impartial  administration 
of  their  affairs  as  may  be,  becomes  the  more  imperative. 

Are  the  principles  herein  stated  observed  in  this  case? 
Here  are  two  companies  doing  an  expressage  over  these  lines. 
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One  belongs  to  the  railroad  operating  the  lines,  the  other  does 
not.  Have  they  equality  of  position  and  impartial  terms? 
I  think  not.     Let  ns  see. 

October  6,  1880,  an  officer  of  the  railroad,  denominated 
the  general  superintendent  of  the  express  department^  issued 
this  order: 

"To  Messengers:  Commencing  with  Monday,  October  11, 
and  until  otherwise  instructed  by  me,  you  will  take  a  correct 
account  of  all  matter  carried  by  the  Southern  Express  Company 
over  the  Selma  Branch,  Owensboro  Branch,  and  the  Mobile  & 
New  Orleans  Railroad;  this  tally  to  include  the  contents  of 
their  safes  and  chests.  If  the  Southern  Express  Company's 
messengers  decline  to  give  you  a  memorandum  of  the  con- 
tents of  their  safes  and  chests,  you  must  so  note  on  the  bottom 
of  the  tally  sheet.  We  do  not  care  for  the  name  of  the  con- 
signee of  either  money  or  freight.  All  we  want  is  the  articles, 
weight,  or  value,  as  the  case  may  be." 

Because  the  agents  of  the  Southern  Express  Company 
refused  to  allow  an  inspection  of  the  safes  and  chests,  or  to 
render  a  list  of  the  contents,  some  of  the  agents  of  the  defend- 
ant removed  the  packages  from  the  train,  or  refused  to  carry 
them  on  the  road.  Thereupon  this  order  was  issued,  dated 
October  12,  1880: 

**We  must  not  refuse  safes  or  closed  chests  because  the 
Southern  Express  Company  refuses  to  allow  us  to  inspect  the 
contents,  or  to  give  us  a  list  of  contents;  but  each  article 
offered  to  be  carried  is  to  be  tallied  by  weight.  But  if  several 
articles  are  enclosed  in  one  closed  chest  or  package,  we  must 
take  them  as  one  article.  If  they  refuse  to  tally  by  weight, 
then  refuse  to  carry  the  freight." 

The  superintendent  of  the  express  department  of  defendant 
says  that  ''agents  of  the  defendant  were  directed  to  ask  the 
value  of  the  contents  of  safes  and  weight  of  chests,  and  to 
place  a  value  on  safes  if  the  agents  of  the  plaintiff  refuse  to 
give  the  value.*  ,, .  . 

Under  these  orders  and  regulations  the  agents  of  the 
express  department  of  the  defendant,  as  such,  were  directed 
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and  required  to  exercise  this  supervision  over  and  make 
these  demands  of  the  agents  of  the  plaintiff,  while  the  plain- 
tiff or  its  agents  had  no  corresponding  or  reciprocal  right  or 
privilege.  It  was  the  agents  of  defendant's  express  com- 
pany that  were  required  to  thus  supervise  the  plaintiff's 
transactions.  The  first  order  assumes  the  right  of  defend- 
ant's  express  company  to  demand  and  require  an  inspection 
of  the  safes,  chests,  and  packages  of  the  plaintiff,  and  the 
direction  given,  that  if  such  inspection  is  refused,  or  the 
required  ipemorandum  furnished,  the  fact  is  to  be  noted  on 
the  tally  sheet,  indicates  that  further  action  of  some  sort  is 
to  be  predicated  upon  this  refusal.  Nor  does  the  order  of 
October  12th  oppose  or  deny  this  conclusion,  but  only  directs 
that  the  chests  must  be  carried  notwithstanding  the  refusal; 
but,  as  the  superintendent  states,  defendant's  express  agents 
were  to  place  a  valu^e  on  the  contents  of  the  safes  which  they 
were  not  permitted  to  inspect,  and  of  whose  contents  no  mem- 
orfi^ndum  was  furnished.  Without  stopping  to  inquire  whether 
the  railroad,  as  such,  could  demand  and  enforce  this  supervis- 
ion legally,  it  is  enough  to  say  that,  according  to  the  views 
herein  expressed,  it  had  no  power  to  authorize  and  require 
that  the  rival  and  competitor  of  the  plaintiff  along  and  over 
its  lines  should  exercise  this  superior  prerogative  over  the 
business  of  plaintiff. 

Again.  It  appears  from  the  allegations  of  the  bill,  which, 
as  to  this,  are  not  contravened  or  denied,  that  defendant  took 
charge  of  these  lines  in  June  last,  or  before,  and  carried  the 
agents  and  freight  of  plaintiff  at  the  same  rates  and  upon  the 
same  terms  as  had  been  done  by  defendant's  predecessors, 
and  continued  to  do  so  without  objection  or  question  until^ 
without  any  notice,  the  order  of  sixth  of  October  was  iesUed 
and  fare  was  demanded  for  plaintiff's  messengers.  Defend- 
ant says  that  it  had  no  notice  of  the  contract  with  its  prede- 
cessors, yet  it  is  reasonable  to  infer  that  some  understanding, 
express  or  implied,  had  been  existing  between  the  parties  in 
relation  to  the  matter  by  which  the  rates  had  been  fixed,  and 
the  terms  and  privileges  established;  and  the  continuance  of 
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these  rates  and  privileges  for  several  months  hy  the  defendant 
after  it  took  control  of  the  lines  was,  at  least,  so  far  an  adop- 
tion of  the  terms  as  to  demand  some  notice  in  advance  to 
plaintiff  of  the  contemplated  change,  especially  when  the  rail* 
road  was  the  competitor  of  the  plaintiff  in  the  operations 
affected  by  the  change. 

The  general  manager  of  the  defendant  says :  "Under  pres- 
ent existing  circumstances  I  would  even  say  that  the  railroads 
and  the  Louisville  &  Nashville  Bailroad  Company  are  able  to 
do  the  express  business  better  than  any  express  company  pos- 
sibly could.  This  is  due  to  the  consolidation  of  railways  into 
great  through  lines.  For  example,  the  through  route  between 
New  Tork  and  New  Orleans  via  the  Mobile  &  Montgomery 
Railway  is  operated  by  two  companies  only,  ♦  ♦  ♦  whilst 
on  the  same  through  route  small  express  companies  are  in 
existence.  It  would,  therefore,  only  be  necessary  to  have  one 
interchange,  if  both  railroads  work  their  own  express.  Fur- 
ther, the  railroad  companies  can,  through  their  employes,  to« 
wit,  agents  at  different  stations,  train  men,  baggage  masters, 
etc.,  do  the  express  business  at  lower  rates  and  with  much 
more  •  satisfaction  to  the  public  than  any  express  company 
could,  as  in  many  cases  the  railroad  companies  have  not  to 
employ  several  employes  to  do  the  express  business.  When 
the  express  companies  were  first  established  they  were  a  mat- 
ter of  convenience,  caused  by  the  many  railway  companies  of 
short  distances  between  important  points,  where  innumerable 
interchanges  of  business  would  have  to  be  made,  and  it  would 
have  been  inconvenient  to  manage  this  business  by  each  com- 
pany separately  on  its  own  line.  It  was  then  that,  in  con- 
junction with  the  railways,  the  express  lines  and  fast  through 
freight  lines  were  permitted  to  come  on  railways  under  spe- 
cial, and  in  most  cases  exclusive  contracts,  giving  them  all 
possible  inducements  to  establish  through  routes  for  fast 
freight  or  express  business  between  grand  commercial  centers, 
thereby  fostering  interstate  commerce.  These  express  com- 
panies have,  under  the  existing  exclusive  contracts  with  the 
railway  companies,  been  enabled  to  establish,  not  only  a 
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through  business,  but  to  make  large  and  profitable  returns  to 
the  stockholders.  But,  under  the  present  system  of  consoli- 
dations of  innumerable  small  companies  into  grand  through 
lines,  the  necessity  no  longer  exists,  and  for  the  aforesaid  rea- 
sons the  railway  companies  are  much  better  able  to  do  the 
express  business  themselves  than  any  express  company  could, 
and  the  public  will  be  vastly  benefited  thereby.  The  exclu- 
sive contracts  which  were  originally  granted  to  the  different 
express  companies,  and  which  they  have  heretofore  enjoyed, 
were  granted  merely  for  the  reason  that  no  two  or  more  could 
have  been  allowed  to  come  on  one  road,  because  the  railways 
would  not  have  been  able  to  give  them  both  the  same  facili- 
ties in  space  and  in  attendance,  and  it  would  be  a  matter  of 
impossibility  for  any  railway  company  to  work  its  express 
business  by  more  than  one  company  to  any  advantage  to  the 
railway  company,  the  express  company,  or  to  the  public. 
More  than  one  express  company  would  increase  the  expense 
to  the  railway  company  in  such  a  material  way  that  very  dif- 
ferent terms  would  have  to  be  made  and  compensation  asked 
than  their  former  exclusive  contracts  specified,  as  in  most 
cases  an  additional  car  would  have  to  be  hauled  for  each  com- 
pany on  the  fast  passenger  trains,  which  carry  the  United 
States  mail,  and  which,  with  the  present  condensed  fast  sched- 
ules and  time  cars,  it  would  not  be  possible  to  do,  except  by 
providing  specially-constructed  machinery  for  the  purpose,  as 
we  would,  with  the  present  facilities  we  have,  delay  the  mails 
and  cause  inconvenience  to  the  passengers  and  the  public  at 
large;  when,  in  point  of  fact,  a  great  many  of  the  large 
railway  companies  of  this  country  have  already  dispensed 
with  fast  freight  lines  and  express  companies  on  their  differ? 
ent  systems,  and  are  now  doing  their  own  express  business 
to  the  best  satisfaction  of  themselves  and  the  public.  The 
railway  companies  are  able  to  give  as  satisfactory  attention 
to  the  collection,  transmission,  and  delivery  of  express  matter 
as  the  express  companies  can  possibly  give.  The  Louisville 
&  Nashville  Bailroad  Company  is  now  doing  its  own  express 
business,  and  meeting  all  the  demands  of  the  public  for  ex- 
press accommodations.* 
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This  long  qaotation  has  been  given  that  the  theory  of: 
defendant  on  this  question  may  be  understood.  Concisely 
stated,  it  is  that  when  it  was  inconvenient  for  railroads  to  do 
express  business,  express  companies  were  fostered  and  en- 
couraged by  them;  but  that  now,  as  the  business  had  become 
profitable,  and  railroads  could  conduct  it  conveniently,  and 
as  no  railway  could  allow  two  express  companies  on  its  line, 
the  railroad  companies  should  monopolize  the  entire  business 
on  their  lines,  and,  as  some  great  lines  had  already  done, 
dispense  with  the  express  companies  and  do  the  business 
themselves.  Now,  if  in  the  field  of  fair  competition  the 
railroad  has  the  advantages  over  express  companies  which 
are  so  forcibly  stated  by  the  general  manager  of  defendant, 
and  if,  as  he  states,  express  companies  had  been  encouraged 
and  fostered  by  railroads  until  it  had  become  a  profitable 
business,  making  large  returns  to  their  stockholders,  it  would 
be  unjust  and  most  inequitable  to  allow  railroad  companies 
now,  by  unfair  preferences,  or  the  assumption  of  superior 
power  and  authority,  to  drive  them  from  their  lines  that  the 
railroads  might  do  the  business. 

Under  the  views  I  have  taken  of  this  case  a  preliminary 
injunction  must  be  awarded,  continuing,  until  the  further  order 
or  decree  of  the  court,  the  provisions  of  the  restraining  order 
heretofore  granted  in  the  cause. 


Chbbtisb  v.  Thb  Lifb  Ass'n  of  Ahebioa  and  others. 
{Circuit  Court,  W.  D.  Tmnesne.    ,  1880.) 

1.  Equttt  Practigb— New  PABTms— Revivob.— A  MU  having  become 

defective  by  the  dissolution  of  a  defendant  corporation,  it  is  proper 
practice  for  the  plaintiff  to  bring  in  the  statutory  assignee  by  a  sup- 
plemental bill  in  the  nature  of  a  bill  of  revivor. 

2,  Same  — Petition   to  Become  ▲  Dependahtt.— The  assignee  of  an 

insolvent  and  dissolved  defendant  corporation  cannot,  upon  his  own 
petition,  become  a  defendant  against  the  consent  of  the  plaintifl^ 
where  his  only  interest  is  to  effect  a  dissolution  of  an  injunction^ 
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8.  Ikjuitcxion— Whbrb  thb  Defendaiit  Corpobahoh  Bboohbs  Ex- 
ToroT— How  D1B8OLYED.— When  a  defendant  corporation  becomes 
disaolved,  its  assignee  may,  upon  motion  or  petition,  obtain  a  rule  to 
have  an  injunction  against  it  dissolved,  unless  the  plaintiff  shall, 
within  a  specified  time,  revive  the  suit  against  the  assignee ;  but  he 
<$annot  by  petition  become  a  defendant,  and  proceed  to  hearing  on  the 
'record,  without  the  plaintiff's  consent.-  He  has  no  such  interest  as 
authorizes  him  to  revive  and  continue  the  suit,  where  a  dissolution  of 
the  injunction  is  the  only  object  of  the  proposed  revivor  by  him. 

4.  Equrrr  Pbacticb— Kew  Pabtibs— Appucatiok  to  Bboomb— Rulb 
ASD  EzoBFnoNB. — ^Tho  general  rule,  that  no  one  will  be  admitted  as 
a  party  against  the  consent  of  the  plaintiff,  has  certain  exceptions, 
which  are  stated,  and  their  application  to  the  case  in  judgment 
denied. 

Wright^  Folke$  <t  Wright,  for  petitioner. 

Heiskell  d  Heiskeli,  for  plaintiff. 

Hammond,  D.  3.  This  is  a  bill  for  the  rescission  of  a  con- 
tract or  for  an  account,  as  the  right  may  appear,  and  the 
defendant  company  is  under  an  injunction  restraining  it 
from  selling,  under  a  deed  of  trust,  the  lands  of  the  plaintiff 
to  secure  a  debt  due  the  company.  The  parties  being  at 
issue  and  the  cause  ready  for  trial,  one  William  S.  Belfe  pre- 
sents his  petition,  stating  that  the  insurance  company,  hav- 
ing become  insolvent,  has  been,  by  a  decree  of  the  proper 
dourt  in  Missouri,  dissolved ;  and  that  he,  by  operation  of  law 
and  the  said  decree,  has  become  invested  with  the  right  to  all 
its  assets,  including  the  debt  due  by  the  plaintiff,  and  has 
been  charged  with  the  duty  of  collecting  them.  He  asks  to 
be  made  a  party  defendant,  and  to  proceed  to  trial  without 
delay,  so  that  the  injunction  may  be  dissolved  and  he 
allowed  to  enforce  the  trust.  The  plaintiff,  on  the  other  hand, 
presents  a  supplemental  bill  setting  up  the  same  facts,  and 
asks  leave  to  file  it  against  Belfe,  and  thereby  to  revive  the 
suit,  and  resists  the  application  of  the  petitioner  to  become  a 
defendant  on  his  own  motion. 

The  loose  practice  condemned  by  Chancellor  Cooper  in  the 
case  of  Stretch  v.  Stretch,  2  Tenn.  Ch.  140,  and  supposed  by 
him  not  to  be  authorized  by  the  Tennessee  Code  or  the 
i^upreme  court,  has  created  a  very  general  confusion  on  the 
subject  of  bringing  in  new  parties  to  a  chancery  suit  in  the 
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state  courts,  from  whieh  this  court  is  not  entirely  exempt, 
because  of  the  difficulty  experienced  of  abandoning  a  habit  ol 
practice  acquired  in  one  court  when  coming  into  the  other* 
The  learned  counsel  for  the  petitioner  here  insists  that  this 
application  is  supported  by  the  English  cases,  and  frequent 
recognitions  by  the  federal  courts,  and  I  have  taken  this 
occasion  to  examine  the  subject  with  a  view  to  ascertain  the 
proper  practice.  There  can  be  no  doubt  whatever  that 
Belfe's  interest  is  of  that  character  which  renders  it  neces** 
sary  for  the  plaintiff  to  bring  him  in  as  a  party,  and  thai 
without  his  presence  as  a  defendant  the  suit  could  not  pro- 
ceed. There  has  been  a  devolution  of  iaterest  by  operation 
of  law,  but  he  does  not  occupy  the  attitude  of  a  purchaser 
pendoite  lite,  to  be  brought  in  or  not  at  the  election  of  the 
plaintiff.  He  represents  the  company,  as  well  as  owns  its 
title,  and  he  alone,  the  company  being  dissolved,  can  account 
for  it,  if  an  account  shall  be  necessary. 

The  case  comes,  therefore,  precisely  within  the  category 
provided  for  by  equity  rule  67,  and  under  all  the  authorities 
the  plaintiff  cannot  proceed  without  a  supplemental  bill  in 
the  nature  of  a  bill  of  revivor.  Kennedy  v.  Georgia  Bank,  8 
How.  686,  610;  Clarke  v.  Mattheivson,  IS  Pet.  164;  Justice 
V.  McBroom,  1  Lea,  555,  at  page  558;  Northman  v.  Insurance 
Co.  1  Tenn.  Ch.  317;  Stretch y.  Stretch,  3  Tenn.  Ch.  140;  Steele 
V.  Taylor,  1  Minn.  274;  Slack  y.Walcott,  8  Mason,  508;  Ander* 
son  V.  Railroad,  2  Woods,  628;  2  DanL  Oh.  Pr.  (5th  Ed.)  c. 
38,  p.  1506  et  seq. 

But  the  court  has  no  power  to  compel  the  plaintiff  to  revive. 
He  may  file  a  new  bill,  if  he  choose,  or  never  revive.  H# 
might,  I  take  it,  go  to  Missouri,  and  file  his  bill  there  against 
Belfe.  Thompson  v.  HiU,  5  Yerg.  418;  Spencer  v.  Wray,  1 
Ver.  463;  Anon.  3  Atk.  486. 

This  would  seem  a  sufficient  reason  for  not  allowing  the 
petitioner,  against  the  consent  of  the  plaintiff,  to  become  a 
defendant  to  this  suit,  were  it  not  manifest  that  he  has  an 
interest  in  ending  this  suit,  at  least,  so  far  as  to  procure  % 
dissolution  of  the  injunction,  which  restrains  him  from  real* 
izing  his  debt  by  a  sale  of  his  security^    This  is,  it  seems  td 
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me,  all  the  interest  he  has  in  pressing  a'  trial  after  the  snit 
has  become  so  defective  that  it  can  never  proceed  against  him 
without  a  revivor.  There  are,  undoubtedly,  cases — generally, 
those  where  a  decree  has  been  rendered  and  there  has  subse- 
quently been  a  change  of  parties — in  which  the  defendant  him- 
self  or  his  representative  may  revive  a  suit  by  supplemental 
biU  in  cases  of  strict  revivor,  or  by  original  bill  in  the  nature 
of  a  supplemental  bill  in  other  cases ;  but  he  cannot  do  this 
hy  petition  or  motion.  Thompson  v.  Hill,  supra;  2  Danl.  Ch. 
Pr,  (5th  Ed.)  1639,  and  notes. 

But  where  the  only  interest  of  the  representative  is  to  dis- 
solve an  injunction,  which  is  this  case,  he  does  not  proceed  by 
a  bill  to  revive.  3  Danl.  Ch.  Pr.  1639,  at  note  8.  It  is  said 
he  must  proceed  in  the  ordinary  way  to  procure  a  dissolution 
of  the  injunction,  and  I  find  that  to  be  by  motion  for  a  rule 
that  the  injunction  stand  dissolved,  unless  the  plaintiff  shall 
within  a  short  time,  usually  12  days,  file  his  supplemental  bill 
or  bill  of  revivor.  Kerr,  Inj.  633,  and  cases;  2  Danl.  Ch.  Pr. 
(5th  Ed.)  1539,  note  7  and  cases;  Id.  1544,  note  1  and  cases; 
Id.  1679,  note  5  and  cases;  Thompson  v.  Hill,  and  cases  cited. 
This  furnishes  the  defendant  here  a  sufficient  remedy  to  get 
rid  of  the  injunction,  and  I  have  no  doubt  his  petition  could 
be  entertained  for  that  purpose ;  for  whatever  one  may  do  by 
motion  he  may  do  by  petition,  and  it  is  proper  to  file  one 
wherever  intricate  facts  are  to  be  stated  as  a  basis  of  the 
motion.  2  Danl.  Ch.  Pr.  1592,  1603.  But  that  is  not  the 
purpose  for  which  this  petition  is  offered,  and  if  it  were  it 
would  be  dismissed,  in  the  face  of  an  application  by  the  plain- 
tiff to  file  his  supplemental  bill.  Even  where  the  defendant 
may  file  a  supplemental  bill  preference  will  be  given  to  the 
application  of  the  plaintiff  to  file  his  supplemental  bill.  Carow 
V.  Motoatt,  1  Edw.  Ch.  9. 

The  case  most  relied  on  by  the  learned  counsel  for  the  peti- 
tioner is  White  v.  Hall,  1  Buss.  &  Myl.  332.  But  see  Bozon 
V.  BoUand,  Id.  69.  He  also  relies  on  Young  v.  Everest,  Id. 
426.  In  the  first  case  the  father,  who  was  named  as  one  of 
the  executors  in  the  will,  was  out  of  the  jurisdiction  when  the 
bill  was  filed,  and,  it  being  a  bill  against  the  executors,  he  was 
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allowed  to  become  a  party  on  his  own  application.  In  the 
other  case  the  stranger  to  the  record  did  not  become  a  party, 
bat  appeared  to  protect  his  interest  in  the  distribution  of  a 
fund  in  a  case  where,  before  decree,  he  might  have  become  a 
quasi  party  by  petition.  Both  of  these  cases  fall  within  the 
exception  mentioned  by  Mr.  Justice  Bradley  in  Anderson  v. 
The  Railroad,  supra;  2  Woods,  628,  630;  Danl.  Ch.  Pr.  .640, 
note  1,  and  cases;  Id.  153,  and  notes;  Id.  281,  and  notes  7- 
9 ;  Id.  287,  note  2';  Id.  1506  et  seq.  And  see  Barribeau  y.  Brant, 
17  How.  43,  46 ;  Ransom  v.  Davis,  18  How.  296. 

Mr.  Chancellor  Cooper  says,  in  his  note  to  Daniell,  that  ''no 
such  practice  is  known  in  equity  as  making  a  person  a  de« 
fendant  upon  his  own  application,  over  the  objection  of  the 
complainant."  2  Danl.  287,  note  2.  And  in  Stretch  v. 
Stretch,  supra,  he  mentions  as  the  only  exception  the  case  of 
trustees  and  beneficiaries.  Mr.  Justice  Bradley,  in  Anderson  v. 
The  Railroad,  supra,  adverts  to  other  exceptions  which  he  men- 
tions, such  as  scandal  against  a  stranger,  or  where  he  is  a 
purchaser  pendente  lite,  where  the  applicants  are  creditors 
allowed  to  prove  their  debts,  or  they  are  persons  bel(mging 
to  a  class  for  or  against  whom  a  suit  is  brought.  I  have 
examined  a  good  many  of  the  cases  cited  in  the  authorities 
already  mentioned,  and  think  that  this  case  falls  within  none 
of  these  exceptions.  I  have  already  endeavored  to  show  why 
Belfe  cannot  revive  the  suit  as  one  upon  whom  the  represen- 
tation and  title  of  the  defendant  company  have  devolved  by 
law,  and  what  his  proper  remedy  is  to  dissolve  the  injunction 
— the  only  object  he  can  have  in  a  revivor  in  his  own  behalf. 

The  exceptions  may  be  divided  into  three  classes,  leaving 
out  those  where  the  stranger  to  the  record  may  appear  for 
scandal :  First,  where  the  person  applying  has  been  named 
in  the  bill  as  a  party,  and,  not  being  served  with  process^ 
comes  within  the  jurisdiction  and  offers  to  become  a  party; 
second,  where  he  represents  a  party  whose  interest  has  been 
transmitted  by  death  or  devolution  by  operation  of  law,  and 
the  case  is  one  that  requires  him  to  be  received  as  a  party; 
third,  where  the  bill  has  been  filed  for  or  against  a  class,  in 
which  case,  if  the  petitioner  belongs  to  the  class^  he  may 
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become  an  actual  or  quasi  party,  as  may  be  necessary  to  pro- 
tect his  interest.  Several  cases  are  cited  where  a  stranger, 
not  within  these  exceptions,  has  been  allowed,  upon  his  own 
petition,  to  become  a  party;  but  it  will  be  found,  I  think,  that 
no  objection  was  taken.  Galveston  v.  Cowdrey,  11  Wall.  459; 
Exparie  Railroad  Co.  95  U.  S.  221. 

In  this  last  case  the  stranger  came  in  by  petition,  wab 
made  a  defendant,  and  filed  an  answer  and  a  cross-bill. 
Pending  the  suit  this  defendant  assigned  its  interest,  and  the 
question  involved  was  whether  after  the  assignment  the  cross- 
bill could  proceed  in  the  name  of  the  cusignor,  and  it  was 
held  that  it  could.  The  court  says  that  ''an  assignee  pen- 
dente lite  may,  at  his  own  election,  come  in  by  approprioite 
application  and  make  himself  a  party,  so  as  to  assume  the 
burdens  of  litigation  in  his  own  name,  or  he  may  act  in  the 
name  of  his  assignor***  And  in  the  Jenny  Lind,  8  Blatchf. 
518»  the  court  says  that  it  is  a  common  practice  in  admiralty 
and  equity  to  allow  persons  interested  in  the  subject-matter 
to  come  in  and  protect  their  interests.  I  do  not  think  these 
oases  are  against  the  positions  assumed  in  this  opinion,  if  it 
be  remembered  that  in  proceedings  in  rem  the  persons  inter- 
ested in  the  rea  are  all  admitted,  on  the  principle  that  they 
belong  to  a  class  for  or  against  whom  the  proceedings  are 
taken.  And,  in  the  case  of  the  railroad  company,  the  court 
did  not  discuss  or  have  occasion  to  determine  whether  the 
stranger  who  came  in  without  objection  had  a  right  to  come 
if  objection  had  been  made,  nor  whether  the  assignee  pen^ 
dente  lite  could  have  come  in  by  petition. 

Other  cases  have  decided  against  the  right  of  the  stranger 
to  dome  in  by  petition,  where  the  question  was  made,  as  we 
have  already  seen.  Coleman  v.  Martin,  6  Blatchf.  119; 
Drake  v.  Ooodridge,  Id.  151 ;  Foster  ▼.  Deacon^  6  Madd.  44. 
,  The  petition  of  Belfe  will  be  dismissed,  and  the  plaintiff 
haa  leave  to  file  his  supplemental  bilL 
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DwYBB,  AcTm'x,  etc.,  v.  NationaXi  Stbam-Ship  Go. 

(Oiriyuii  Cowrt,  B.  D.  Hm  York.    .  1880.) 

r.  l^BOiixaKNCE— Ofbk  Hatohwat-— Ship.— An- open  hatchway  on  a  ship, 
when  provided  with  the  usual  combings,  is  not  evidence  of  negligence . 
on  the  part  of  the  ship-owner. 
Mwrray  v.  McLean^  67  111.  378. 
2.  Bams— Emflotbr— Iin>BPBin>ENT  Contractor.— An  employer  is  not 
answerable  for  the  negligence  of  an  independent  contractor. 
PickardY.  Smith,  10  Com.  Bench.  K.  a  470. 

Motion  to  set  aside  verdict,  and  for  new  trial. 

Morris  d  PearsaU,  for  plaintiff, 

John  Chetwood,  for  defendant. 

Benedict,  D.  J.  This  is  an  action  at  law  to  recover  of  the 
owners  of  the  steam-ship  Canada  for  the  death  of  one  John 
Dwyer,  who  fell  through  the  hatchway  of  that  steamer  on  the 
twentieth  of  October,  1878,  and  was  killed.  At  the  trial  the 
court  directed  a  verdict  for  the  defendant.  A  motion  to  set 
aside  the  verdict  and  for  a  new  trial  has  been  made,  and  is 
now  to  be  disposed  of. 

The  facts  appearing  at  the  trial  are  as  follows :  The  de- 
ceased, on  the  morning  of  October  30th,  and  while  in  tbe  act 
of  arranging  the  pipe  of  a  grain  elevator  in  the  hatch,  stepped 
upon  a  section  of  the  grating  of  the  hatch,  the  section  tilted 
under  his  weight,  and  he  fell  through  the  hatchway  to  the 
orlop  deck  and  was  killed.  The  hatchway  was  about  12  feet 
long.  The  grating  was  constructed  in  sections,  each  section 
about  two  feet  wide,  and  intended  to  fit  in  a  groove  when  in 
position.  No  defect  of  construction  or  weakness  of  materials 
in  the  grating  is  pretended.  The  section  on  which  the  de- 
ceased stepped  did  not  break,  but  tilted  under  his  weight,  and 
solely  because  it  was  not  properly  placed  in  the  groove  where 
it  was  intended  to  fit.  Had  it  been  in  its  proper  position  it 
would  have  been  abundantly  strong  to  support  the  dedeased 
without  danger.  Similar  hatchways  having  similar  gratings 
are  a  common  feature  in  vessels  of  this  class.  They  are  a 
necessary  feature  in  the  deck  of  a  ship,  and  their  position  in 
the  ship  is  controlled  by  the  necessity  of  the  business* 
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It  appeared  in  evidence  that  during  the  night  before  the 
accident  in  question  the  gratings  had  been  placed  upon  this 
hatchway,  with  a  tarpaulin  over  them  for  the  purpose  of  pre- 
venting the  falling  rain  from  wetting  the  grain  then  being 
loaded  into  the  steamer  by  means  of  the  elevator.  There  was 
no  direct  evidence  showing  by  whom  the  grating  was  placed 
npon  the  hatchway,  or  how  it  was  there  placed,  or  whether  it 
remained  in  the  position  as  first  placed  up  to  the  time  of  the 
accident.  It  was  proved  that  a  few  moments  before  the  acci- 
dent men  employed  by  Walsh  Brothers,  stevedores,  had  taken 
off  the  tarpaulin  from  the  hatchway,  and  removed  several  sec- 
tions of  the  grating  in  order  to  facilitate  their  labor  in  loading 
the  cargo.  At  the  time  of  the  accident  the  deceased  and  oth- 
ers employed  by  Burgess,  the  owner  of  the  elevator,  were 
engaged  in  putting  another  length  of  pipe  to  the  elevator  pipe 
for  the  purpose  of  passing  grain  through  the  hatchway  into 
the  hold.  The  deceased  was  an  employe  of  Burgess,  who  had 
a  contract  with  the  defendant  to  transfer  the  grain  from  a 
canal-boat  to  the  steamer.  The  deceased  was  not,  therefore, 
the  servant  of  the  defendant,  but  of  Burgess,  an  independent ' 
contractor. 

Walsh  Brothers  were  also  independent  contractors,  who  had 
a  contract  with  the  defendant  to  discharge  and  load  the  steam- 
ships of  the  line  at  so  much  per  ton.  The  stevedore's  men 
at  work  on  the  cargo  at  this  time  were,  therefore,  not  the 
servants  of  the  defendant,  but  of  Walsh  Brpthers. 

The  cause  of  the  accident  is  clearly  proved  to  hav6  been  the 
unsafe  manner  in  which  the  section  of  the  grating  upon 
which  the  deceased  stepped  was  placed  upon  the  hatchway. 
The  actual  wrong-doer  was  the  person  who  placed  the  grat- 
ing upon  the  hatchway  during  the  night,  or  some  person 
who  changed  the  position  of  the  grating  after  it  had  be^n  so 
placed ;  but  there  is  no  evidence  from  which  it  can  be  deterr 
mined  whether  the  negligence  occurred  at  the  time  the. grat- 
ing was  placed  upon  the  hatchway,,  or  at  a  subsequent  time» 
or  by  whom  the  negligent  act  was  done.  Accordingly  it  is 
Qontended  that  the  defendant,  being  the  owner  of  the  steamer, 
was  charged  with  the  duty  of  maintaining  tjbe  hatchway  in  a 
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safe  condition,  and  by  reason  of  the  failure  to  discharge  that 
duty  is  liable,  without  proof  as  to  who  was  the  wrong-doer. 

If  I  were  convinced  that  the  condition  of  the  hatchway,  at 
the  time  of  the  accident,  was  proof  of  a  failure  on  the  part  of 
the  defendant  to  discharge  a  duty  attaching  to  him  in  respect 
to  the  hatchway,  I  should  find  no  difficulty  in  holding  the 
defendant  liable,  whether  the  grating  ^was  misplaced  by  the 
stevedore,  the  elevator  men,  or  the  crew  of  the  vessel.  But  I 
cannot  agree  to  the  proposition  that  it  was  part  of  the  defend- 
ant's duty  to  maintain  a  safe  covering  upon  this  hatchway. 
Hatchways  are  well-known  features  and  sources  of  dangers 
on  a  ship.  They  are  intended  to  be  open  a  large  portion  of 
the  time,  especially  when  in  port,  not  only  for  the  purposes 
of  loading  and  unloading  cargo,  but  also  for  ventilation.  An 
open  hatchway  on  a  ship,  when  provided  with  the  usual  comb- 
ings, is  not  evidence  of  a  neglect  of  duty  on  the  part  of  the 
ship-owner.  On  the  contrary,  a  ship-owner  has  the  right  to 
allow  the  hatchways  of  his  ship  to  remain  uncovered  and 
unprotected,  except  by  the  usual  combings ;  and  all  persons 
moving  upon  the  decks  of  a  ship  are  chargeable  with  notice 
of  the  probable  presence  of  open  hatchways  on  the  deck. 
Neither  is  it  the  duty  of  the  ship-owner  to  maintain  a  guard 
stationed  at  the  hatchway  of  his  ship  for  the  purpose  of  pro- 
tecting persons  from  injury  by  falling  into  it.  Such  a  duty 
would  be  burdensome  in  the  extreme,  and  is  not  required  by 
the  law.  Murray  v.  McLean,  67  111.  378.  The  requirement 
would  be  unreasonable,  has  never  been  observed  in  practice, 
nor,  so  far  as  I  know,  declared  in  any  adjudicated  case. 

The  cases  cited,  where  the  injury  arose  from  defective  ma- 
chinery, afford  no  support  to  the  position  taken  by  the  plain- 
tiff, because  here  there  is  no  pretence  that  the  injury  arose 
from  any  defect,  weakness,  or  faulty  construction  of  the  grat- 
ing. The  cases  cited,  declaring  a  liability  for  injury  arising 
from  holes  in  thoroughfares,  improperly  protected  holes  in 
floors,  and  the  Uke,  are  equally  inapplicable  here.  The  deck 
of  a  steamer  is  not  a  highway^  and  is  a  place  where  open 
hatchways  must  be  maintained^  and  therefore  are  to  be  ex* 
pected  and  avoided. 
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More  in  point  are  the  oases  where  injury  ha^  arisen  from 
man-traps,  by  which  a  person  has  been  lured  into  a  dangerous 
position,  to  his  injury,  ^though  it  is  not  clear  that  a  gratli-g 
upon  a  ship's  hatchway  can  in  any  proper  sense  be  said  to  be 
a  lure.  Indeed,  I  do  not  find  any  adjudicated  case  that  can 
be  considered  authority  for  holding  thai  a  ship's  hatchway^ 
wholly  uncovered  as  to  a  large  portion,  and  insecurely  cov- 
ered as  to  a  small  portion,  by  reason  of  an  improperly-placed 
section  of  the  grating,  about  which  stevedores  and  elevator 
men  were  at  work,  is  calculated  to  expose  the  men  to  an  un- 
foreseen or  unnecessary  danger. 

The  character  and  uses  and  location  of  a  ship's  hatch,  even 
when  wholly  covered  by  a  grating,  are  cpJculated  rather  to 
warn  than  to  induce  a  person  to  stand  upon  the  grating,  and 
certainly  such  would  be  the  case  when,  as  here,  only  a  por- 
tion of  the  grating  was  upon  the  hatch.  But  if  it  be  assumed 
in  this  case  that  the  presence  of  some  of  the  sections  of  the 
grating  upon  the  hatchway  at  which  the  deceased  was  work- 
ing gave  him  the  right  to  suppose  that  those  sections  afforded 
a  safe  standing-place,  the  liability  of  the  defendant  does  not 
appear  until  it  be  shown  that  the  insecure  section  was  put  in 
its  unsafe  position  by  the  defendant.  As  has  been  seen,  no 
liability  attaches  to  the  defendant  by  reason  of  a  failure  to 
discbarge  a  known  duty.  If  the  defendant  is  liable  at  all, 
that  liability  arises  not  from  an  act  of  omission.  He  had  the 
right  to  omit  to  cover  the  hatqhway,  and  the  bare  fact  that  it 
was  wholly  uncovered,  or  partly  uncovered,  is  not  sufficieni^ 
therefore,  to  establish  his  liability.  He  is  liable,  if  at  all,  for 
an  act  of  commission,  namely,  the  act  of  placing  the  grating 
upon  the  hatch  in  a  negligent  manner,  or  the  act  of  disturb- 
ing the  grating  after  it  had  been  placed  upon  the  hatchway 
in  a  proper  manner. 

The  decisive  question,  therefore,  is  whether  there  was  suffi- 
cient evidence  to  authorize  the  jury  to  find  that  the  defendant 
improperly  placed  the  grating  upon  the  hatchway,  or  disturbed 
it  after  it  had  been  once  properly  placed.  Here  the  ease  of 
the  plaintiff  rests  upon  the  presumption  that  everything  done 
on  board  the  steamer,  in  respect  to  the  hatchway,  was  di- 
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rected  to  be  done  by  the  owner  of  the  steamer.  There  is  evi- 
dence showing  that  gratings  were  put  on  the  hatchway  daring 
the  night,  leaving  one  off  for  the  passage  of  the  elevator  .pipe^ 
and  that  a  tarpaulin  was  put  over  the  hatchway  to  keep  the 
falling  rain  f jom  reaching  the  grain  as  it  went  into  the  ship. 
But  there  is  no  evidence  to  show  who  it  was  that  put  on  the 
grating  or  the  tarpaulin,  or  to  show  that  the  section  which 
gave  way  under  the  deceased  was  disturbed  after  being  put 
on  in  the  night.  There  is  a  bit  of  evidence  showing  that  the 
crew  of  the  steamer  were  employed  in  washing  the  decks  dur- 
ing the  night,  and  it  has  been  argued  that  the  grating  and 
tarpaulin  were  put  on  at  that  time  to  protect  the  cargo  from 
the  water  used  to  wash  the  deck.  But  the  evidence  is  posi- 
tive that  neither  the  grating  nor  the  tarpaulin  were  put  on 
or  disturbed  at  that  time,  nor  for  that  purpose. 

Conceding  that  the  plaintiflf  is  entitled  to  invoke  the  pre-» 
sumption  upon  which,  in  the  absence  of  evidence  as  to  the 
fact,  he  is  compelled  to  rely,  the  difficulty  is  that  the  case  con- 
tains evidence  by  which  the  presumption  is  overthrown.  The 
positive  testimony  of  the  boatman  of  the  steam-ship  from  the 
steamer's  deck,  that  he  did  not  meddle  with  the  grating,  or 
see  it  meddled  with  by  any  of  the  crew,  and  the  evidence 
showing  that  it  would  be  for  the  stevedores  engaged  in  load- 
ing the  vessel  to  put  on  and  remove  the  grating  at  the  hatch- 
way, is  sufficient  evidence  to  repel  any  presumption  that  the 
wrong-doer  was  one  of  the  crew.  The  evidence  points  so 
strongly  to  the  stevedores  as  the  wrong-doers  as  to  forbid  any 
other  conchision  by  the  jury.  Indeed,  it  appears  to  be  con- 
ceded, in  behalf  of  the  plaintiff,  that  such  was  the  fact ;  for  one 
point  made  in  the  brief  is  that  the  defendant  *'by  the  contract 
authorized  Walsh  to  do  the  very  act  which  caused  the  injury,, 
to-wit,  to  remove  the  hatches,  and  is  responsible  for  his  neg- 
ligence. ** 

The  case  is,  then,  reduced  to  the  question  of  law,  whether 
the  defendant  is  responsible  for  the  negligent  act  of  the  steve-: 
dore  in  improperly  placing  or  in  displacing  the  grating  on 
which  the  deceased  stepped.      ..  i    . 

v.4,no.6— 82  ;  .  :.  --r 
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Upon  this  question  I  entertain  no  doubt.  The  contract  with 
the  stevedores,  Walsh  Brothers,  was  to  load  and  unload  the 
cargoes  of  this  and  other  steamers  belonging  to  the  defendant 
at  so  much  per  ton,  and,  as  is  said  in  the  plaintiff's  brief, 
"the  injury  complained  of  did  not  result  directly  from  any-  , 
thing  which  the  contractor  was  bound  by  his  contract  to  do."* 
If  defendant  had  been  under  a  duty  to  protect  this  hatchway 
by  gratings  or  otherwise,  or  if  the  stevedore  had  been  employed 
or  directed  by  the  defendant  to  cover  this  hatchway,  the  case 
would  have  been  different;  but,  in  the  absence  of  any  such 
duty  devolving  upon  the  defendant,  or  of  any  evidence  of  such 
employment  of  the  stevedore  by  the  defendant,  it  is  quite  clear 
that  the  defendant's  liability  has  not  been  established.  The 
case  comes  within  the  rule  declared  in  a  case  greatly  relied 
on  by  the  plaintiff,  where  it  is  said :  "If  an  independent  con- 
tractor is  employed  to  io  a  lawful  act,  and  in  the  course  of 
the  work  commits  some  casual  act  of  negligence,  the  employer 
is  not  answerable."*  Pickard  v.  Synith^  10  Common  Bench, 
N.  8.  470. 

The  motion  to  set  aside  the  yerdict  must  be  denied. 


GooPBB  Manuf'o  Co.  v.  Febouson. 

lOirciUt  Courts  D.  Colorado,    ,1880.) 

L  FoRBiOK  OoBFORATiov— OAPAcrrr  TO  Make  OoiirrRAOTB— Sxatotb  ov 
Colorado. 

This  action  was  upon  a  contract  for  the  manufacture  and 
delivery  of  certain  machinery.  Plaintiff  is  a  corporation, 
organized  under  the  laws  of  Ohio.  The  statute  of  Colorado 
provides  that  "foreign  corporations"  shall,  before  they  are 
authorized  to  do  any  business  in  this  state,  file  in  the  office 
of  the  secretary  a  certain  certificate.  The  defendant  pleaded 
that  the  contract  declared  upon  was  entered  into  within  the 
state  of  Colorado,  and  that  the  plaintiff  had  never  complied 
with  the  statute.    It  did  not  appear  that  plaintiff  had  engaged 
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in  general  bnainess  witliin  the  state,  or  assumed  to  exercise 
its  corporate  powers  in  any  other  instance. 

MoGrabt,  G.  J.,  held  the  statute  applicable^  and  the  answer 
sufficient. 

Hallbtt,  D.  3.,  dissented. 


Mat  and  others  v.  Simuonb,  Colleotoir* 

(drcuU  (Vufi»  2>.  Ma$saehuiett$.  ,  ISSO.) 

!•  BxYSiYUB — ^Law — OoiYSTBUOTioN. — CTlie  denomination  of  articles 
enumerated  in  a  revenue  law  is  construed  according  to  the  com- 
mercial understanding  of  the  terms  used,  and  not  with  reference 
to  the  materials  of  which  such  articles  may  be  made,  or  the 
use  to  which  they  may  be  applied. 
OurUi  T.  Martin^  3  How.  109. 
BUiat  T.  Swartwout,  10  Pet.  137. 

2.  Samb— "Tm  Plates"— Rbv.  &r.  f  2503.— "Tin  plates »•  are  not  in- 
cluded in  section  2503  of  the  Revised  Statutes,  tmder  the  terms  "  met- 
als not  herein  otherwise  provided  for/'  or  **  manufactures  of  metals.*' 
Dodge  v.  Arthur,  22  Int.  Rev.  Rec.  402,  criticised. 

a.  Bamb^Samb— Rby.  St.  f  2504,  Sghbd.  B.— "Tin  in  plates  or  sheets'* 
is  subject  to  a  duty  of  15  per  cent,  ad  mUyrrnn,  in  accordance  with  the 
provisions  of  section  2504  of  the  Revised  Statutes,  schedule  B. 

Clabk,  D.  J.  The  plaintiffs,  in  1874,  imported  into  the 
port  of  Boston  5,581  boxes  of  tin  plates.  The  defendant^ 
then  collector  of  the  port,  assessed  and  collected  a  duty  of  15 
per  cent,  ad  valorem  on  these  plates.  The  plaintiffs  paid  the 
duty  nnder  protest,  contending  that  the  duty  should  have  been 
only  90  per  cent,  of  15  per  cent,  ad  valorem:  and  the  question 
to  be  considered  here  is  whether  the  duty  of  15  per  cent,  ad 
valorem  was  correctly  laid,  or  whether  it  should  have  been,  as 
plaintiffs  contend,  90  per  cent,  of  the  15  percent,  ad  valorem. 

By  section  2504  of  the  Revised  Statutes,  schedule  E,  p.  470, 
*tin,  in  plates  or  sheets, **  is  subjected  to  a  duty  of  15  per 
cent,  ad  valorem,  and  under  this  provision  of  the  law  the  col* 
lector  assessed  the  duty.  But  section  2508  of  the  Revised 
Statutes  );>rovides:  "There  shall  be  levied,  collected,  and  pai4 
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upon  all  articles  mentioned  in  the  schedules  contained  in  the 
next  section/' — ^that  is,  section  2504,  just  cited, — "imported 
from  foreign  countries,  the  rates  of  duty  which  are  by  the  sched- 
ules, respectively,  prescribed:  provided,  that  on  the  goods, 
wares,  and  merchandise  in  this  section  enumerated  and  provided 
for,  imported  from  foreign  countries,  there  shall  be  levied,  col- 
lected, and  paid  only  90  per  centum  of  the  several  duties  and 
rates  of  duty  imposed  by  the  said  schedules  upon  said  articles 
severally — that  is  to  say,  on  all  manufactures  of  cotton,  of 
which  cotton  is  the  component  part  of  chief  value;  on  all 
wools,  hair  of  the  alpaca,  goat,  and  other  animals,  and  all 
manufactures  wholly  or  in  part  of  wool,  or  hair  of  the  alpaca, 
and  other  like  animals,  except  umbrellas,  parasols,  and  sun 
shades  covered. with  silk  or  alpaca;  on  all  iron  and  steel,  and 
on  all  manufactures  of  iron  and  steel,  of  which  such  metals, 
or  either  of  them,  shall  be  the  component  part  of  chief  value, 
excepting  cotton  machinery;  on  all  metals  not  herein  other- 
wise provided  for,  and  all  manufactures  of  metals,  of  which 
either  of  them  is  the  component  part  of  chief  value,  excepting 
percussion-caps,  watches,  jewelry,  and  other  articles  of  orna- 
ment :  provided,  that  all  wire  rope  and  wire  strand,  or  chain 
made  of  iron  wire,  either  bright,  coppered,  galvanized,  or 
coated  with  other  metals,  shall  pay  the  same  rate  of  duty  that 
is  now  levied  on  the  iron  wire  of  which  said  rope,  or  strand,  or 
chain  is  made;  and  all  wire  rope,  and  wire  strand,  or  chain 
made  of  steel  wire,  either  bright,  coppered,  galvanized,  or 
coated  with  other  metals,  shall  pay  the  same  rate  of  duty  that 
is  now  levied  on  steel  wire,  of  which  said  rope,  or  strand,  or 
chain  is  made ;  on  all  paper  and  manufactures  of  paper,  ex- 
cepting unsized  printing  paper,  books,  and  other  printed  mat- 
ter, and  excepting  sized  or  glued  paper  suitable  only  for 
printing  paper;  on  all  manufactures  of  India  rubber,  gutta 
percha,  or  straw,  and  on  oil-cloths  of  all  descriptions ;  on  glass 
and  glassware,  and  on  unwrought  pipe  clay,  fine  olay,  and 
fuller's-earth ;  on  all  leather  not  herein  otherwise  provided 
for,  and  on  all  manufactures  of  skins,  bone,  ivory,  horn,  and 
leather,  except  gloves  and  mittens,  and  of  which  either  of  said 
articles  is  the  component  part  of  chief  value,  and  on  liquorice* 
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paste  or  liqnorioe-juioe.'*  And  the  plaintiffs  contend  that, 
iindeir  the  provisions  of  this  section,  ''tin  plates"  should  haye 
been  assessed  90  per  cent,  of  16  per  cent,  ad  valorem,  instead 
of  the  entire  15  per  cent. 

If  the  plaintiffs  are  right  in  this  position,  it  must  be  because 
*tin  plates"  are  included  in  some  of  the  general  classifications 
of  the  section,  as  they  are  not  mentioned,  eo  nomine^  therein. 
The  only  classifications  in  which  they  can  be  included  are 
metals  or  manufactures  of  metals.  But  they  cannot  be 
included  among  metals,  because  the  metals  mentioned  are 
metals  not  herein  otherwise  provided  for,  and  "tin  plates"  are 
otherwise  provided  for  in  the  following  section,  schedule  E, 
p.  467,  of  the  Bevised  Statutes. 

It  is  objected  that  the  words  **herein  otherwise  provided 
for"  apply  only  to  section  2503,  and  do  not  extend  to  other 
sections  in  the  title ;  but  this  limitation  or  construction  can- 
not be  admitted,  because — First,  congress,  in  limiting  or 
defining  the  goods,  wares,  and  merchandise  to  which  the  pro- 
visions in  section  2508  should  apply,  uses  the  more  precise 
and  restrictive  words  **in  this  section  enumerated;*'  and,  when 
it  afterwards  uses  the  words  "not  herein  provided  for,"  must 
have  intended  something  different  and  more  extended,  espe- 
cially as  both  expressions  occur  in  the  same  section.  They 
can  hardly  be  held  to  be  synonymous.  Second,  because  the 
words  "herein  provided  for,"  "or  not  herein  provided  for,"  as 
used  in  the  United  States  Statutes,  generally,  if  not  always, 
refer  to  the  act,  chapter,  or  title,  and  hot  to  the  section.  Be- 
fore the  revision  they  referred  to  the  act  or  chapter,  and 
since,  more  generally,  to  the  title.  Third,  because,  in  section 
9  of  the  act  of  June  2,  1872, — ^from  which  the  provisions  of 
section  2503  of  the  Bevised  Statutes  are  copied  almost  ver- 
batim,  and  where  this  precise  expression  is  used,  and  in  the 
same  manner,  application,  and  connection, — ^it  evidently  does 
not  apply  to  the  section  2  in  which  it  is  used,  but  extends  to 
other  provisions  of  the  act.  Fowrth,  because,  to  give  the 
words  the  limitation  or  application  contended  for  by  the  plain- 
tiffs, they  are  rendered  useless  and  meaningless  in  the  sec- 
tion.   There  are  no  metals  otherwise  provided  for  in  the 
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seotionj  and  it  would  have  been  just  as  well  to  have  omitted 
them  and  to  have  said  metals,  simply,  as  to  have  said  metalfl 
'*not  herein  otherwise  provided  for/* 

It  is  objected  by  the  plaintiffs  that^  if  the  words  are  con- 
strued to  extend  beyond  the  section,  there  is  nothing  for  them 
to  operate  upon ;  and  that  so,  they  would  defeat  the  object 
of  this  proviso;  but  that  can  hardly  be  so. 

If  examination  be  made  of  the  concluding  paragraph  of 
schedule  E,  Bev.  St.  467,  it  wiU  be  found  that  metals,  unman* 
ufactured,  not  otherwise  provided  for,  pay  20  per  cent,  ad 
valorem,  and  by'  this  provision  of  section  2503  they  pay  90 
per  cent,  of  25  per  cent,  ad  valorem. 

If  ''tin  plates"  cannot  be  included  among  metals  "not 
herein  otherwise  provided  for,**  are  they  included  in  manu- 
factures of  metals?  The  phrase  is,  "oU  mxmufactures  of 
m^tals,^  and  is  broad  enough  and  inclusive  enough  to  include 
tin  plates,  which  are  made  or  manufactured  from  iron  and 
tin;  yet  still  the  question  remains,  are  they  so  included? 
Was  such  the  intention  of  congress,  and  is  such  the  proper 
construction  of  the  statute  ?  We  think  not,  and — First,  be- 
cause they  are  otherwise  specifically  provided  for,  both  in 
section  2504  of  the  Bevised  Statutes,  and  in  section  4  of  the 
act  of  June  6, 1872,  from  which  the  provisions  of  the  Bevised 
Statutes  in  question  are  copied  or  taken.  Second,  because,  in 
section  2  of  the  act  of  1872,  these  precise  words,  "aU  man^ 
ufactures  of  metals,^  are  used  just  as  broad  and  just  as  in- 
clusive as  in  section  2503  of  the  Bevised  Statutes,  and  yet 
they  do  not  include  "tin  plates"  therein,  because  tin  plates 
are  afterwards  expressly  provided  for  in  section  4  of  the  act, 
(17  Gen.  St.  233,)  and  subjected  to  a  duty  of  IS  per 
cent,  ad  valorem.  It  is  difficult  to  see  by  what  fair  construc- 
tion the  words  "all  manufactures  of  metals"  should  be  made 
to  include  more  in  section  2503  of  the  Bevised  Statutes  than 
they  do  in  section  2  of  the  act  of  June  6,  1872,  (17  Gen, 
St.,  231,)  from  which  they  are  copied  verbatim,  with  the 
same  context,  and  made  applicable  to  the  same  matter; 
especially  as  in  each  case  "tin  plates"  are  especially  provided 
for.     Third,  because  congress,  in  the  tariff  acts,  has  not 
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mcluded  tin  plates  among  manufactures  of  metals,  but  has 
designated  them  as  tin  plates  specifically,  or  included  them  in 
some  other  provision. 

In  the  case  agreed,  it  is  stated  that  "the  merchandise  in 
question  was  properly  classified  as  'tin  in  plates,'  and  is 
known  in  commerce  only  as  'tin  in  plates,  or  tin  plates,*  and 
does  not  come  under  the  provisions  in  schedule  Ej  viz,  'iron 
and  tin  plates,  galvanized  or  coated  with  any  metal  otherwise 
than  by  electric  batteries,  two  and  a  half  cents  per  pound."* 
Now,  if  ''tin  plates"  are  known  in  commerce  only  by  that 
name,  it  would  naturally  be  expected  that  congress,  in  fram- 
ing tariff  acts,  would  also  designate  them  by  that  name, 
because  the  name  is  specific  and  definite,  and  well  known 
among  merchants;  and  tariff  laws  generally  follow  the  lan- 
guage of  commerce.  And  so  we  find  congress  has  done.  Thus, 
in  the  act  of  July  4, 1779,  at  the  first  session  of  congress 
(1  Gen.  St.  26)  "tin  plates,"  specifically  named  as  such,  were 
made  free,  while  tinware  was  taxed  7^  per  cent,  ad  valorem. 
So,  in  the  act  of  August  10, 1790,  (1  St.  181,)  "tin  plates- 
are  made  free — specifically  excepted  from  duty — while  rolled 
iron  and  all  wares  of  tin  are  subjected  to  a  duty  of  7|-  per 
cent,  ad  valorem.  Again,  by  the  act  of  May  2,  1792,  (1  St. 
259,)  **all  manvfactures  of  iron,  steel,  tin,  pewter,  copper,  etc., 
of  which  either  of  these  metals  is  the  article  of  chief  vdltie,  not  other  - 
wise  particidarly  enumerated,^  are  made  to  pay  10  per  cent,  ad 
valorem,  but  "tin  plates"  are  continued  on  the  free  list  by 
section  2  of  the  same  act.  This  act  of  congress  is  particularly 
observable  in  this :  here  is  the  expression,  ''all  manufactures  of 
iron,  steel,  tin,  pewter,  andbrass,**  just  as  strong,  just  as  clear, 
just  as  free  from  ambiguity  as  the  expression  "all  manufactures 
of  metals,*'  in  section  2503  of  the  Bevised  Statutes,  and  yet 
it  clearly  does  not  include  "tin  plates." 

The  act  of  1816,  April  27th,  (3  Gen.  St.  U.  S.  310,)  which 
repealed  all  former  laws  imposing  duties,  imposed  a  duty  of 
20  per  cent,  ad  valorem  upon  "all  articles  manufactured  from 
brass,  copper,  iron,  steel,  pewter,  lead,  or  tin,  or  of  which 
these  metals,  or  either  of  them,  is  the  material  of  chief  value, 
— ^re-enacting  this  provision  of  the  act  of  1792  in  very  nearly 
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its  preciBe  words, — and  upon  all  articles  not  free  and  not  sti1>- 
ject  to  any  other  rate  of  duty,  a  duty  of  15  per  <s6nt.  ad 
valorem.  It  omitted  "tin  plates"  from  the  free  liai  where 
they  had  heretofore  been,  and  made  no  specifio  provision  for 
them. 

The  act  of  May  22,  1824,  (4  Gen.  St.  26,)  increased  the 
duty  "in  all  manufactures,  not  otherwise  specified,  made  of 
brass,  iron,  steel,  pewter,  lead,  or  tin,  or  of  which  either  of 
these  metals  is  a  component  material,"  from  20  to  25  per 
cent,  ad  valorem,  but  did  not  mention  "tin  plates. "^  But  the 
act  of  1832,  July  14th,  (4  Gen.  St.  588,)  re-enacts  this  pro- 
vision of  the  act  of  1824 — to-wit,  "on  all  manufactures,  not 
otherwise  specified,  made  of  brass,  iron,  steel,  pewter,  or  tin, 
or  of  which  either  of  these  metals  is  a  component  material" — 
in  exactly  the  same  words,  making  the  duty  40  per  cent,  ad 
valorem  instead  of  25 ;  and  it  is  manifest  that  this  provision 
does  not  include  "tin  plates,"  because  they  are  by  the  same 
act  again  made  free.     See  section  8,  p.  590,  4  U.  S.  St. 

The  act  of  March  3,  1833,  (4  Gen.  St.  629,)  is  instructive 
in  the  point  now  under  consideration.  It  provided  (section  1) 
for  a  reduction  of  duties  in  all  foreign  imports,  where  the 
duty  exceeded  20  per  cent,  on  the  value  thereof. 

Manufactures  of  brass,  iron,  steel,  pewter,  and  tin,  wbich^ 
then  paid  40  per  cent,  ad  valorem,  were  included  in  this  pro- 
vision. The  reduction  was  to  be  the  excess  of  the  duty  above 
20  per  cent.,  or  in  other  words  to  20  per  cent.  One-tenth  of 
this  deduction  was  to  be  made  on  and  after  December  31^ 
1833 ;  one-tenth  on  and  after  December  31,  1835 ;  one-tenth 
on  and  after  December  31,  1837;  one- tenth  on  and  after 
December  31,  1839;  and  on  the  thirty-first  day  of  December, 
1841,  one-half  the  residue  of  such  excess,  and  on  the  thirtieth 
day  of  June,  1842,  the  other  half»  was  to  be  deducted.  This 
left  a  duty  of  20  per  centum  on  the  manufactures  of  brass, 
iron,  steel,  pewter,  and  tin  on  and  after  the  thirtieth  day  of 
June,  1842. 

"Tin  plates,"  at  the  passage  of  this  act  of  March  2, 1833; 
were  in  the  free  list,  (not  included  in  the  manufactures  of 
iron  and  tin,)  and  by  the  fourth  section  .of  the  act  (4  St.  630), 
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were  oontinued  so  nntil  June  SO,  1842,  daring  all  the  time 
these  deductions  were  taking  place  in  manufactures  of  iron 
and  tin,  and  then,  by  section  5  of  the  same  act,  were  coi^* 
tinned,  eo  nomine,  on  the  free  list  after  June  80, 1842,  when 
the  duties  on  manufactures  of  iron  and  tin  were  20  per  cent. 
ad  valorem.  The  act  of  1841  (6  Gen.  St.  463)  laid  a  duty  on 
some  articles  then  and  before  on  the  free  list,  and  increased 
the  duties  on  articles  paying  less  than  20  per  cent.,  but  it 
continued  ''tin  plates"  on  the  free  list. 

Coming,  then,  to  June  30, 1842,  we  find  "all  manufactures, 
not  otherwise  specified,  made  of  brass,  iron,  steel,  pewter,  or 
tin,  or  of  which  either  of  these  metals  is  a  component  ma^ 
terial,**  paying  a  duty  of  20  per  cent.,  and  "tin  plates"  on  the 
free  list.  The  act  of  August  80,  1842,  (5  Gen.  St.  553,) 
imposed  a  duty  of  30  per  cent,  on  manufactures  of  brass, 
iron,  steel,  lead,  copper,  pewter,  and  tin,  not  otherwise  speci- 
fied; and  a'  duty  of  2 J  per  cent,  on  "tin  plates" — classing 
them  with  other  metals.  The  act  of  July  30,  1846,  (9  St. 
46,)  continues  the  duty  of  80  per  cent,  on  the  above  manufac- 
tures, and  imposes  a  duty  of  15  per  cent,  on  "tin  plates." 
The  act  of  March  3,  1857,  (11  St.  193,)  imposed  a  duty  of  24 
per  cent,  on  the  above  manufactures  of  iron  and  tin,  and  of 
8  per  cent,  on  "tin  plates. "  By  the  act  of  1861,  March  2,  (12 
St.  196,)  these  manufactures  are  made  to  pay  a  duty  of  30 
per  cent,  ad  valorem,  and  "tin  plates"  10  per  cent.  By 'the 
act  of  1862,  July  14,  (12  St.  651,)  these  manufactures  were 
made  to  pay  a  duty  of  35  per  cent.,  and  "tin  plates"  25  per 
cent,  ad  valorem. 

Coming  next  to  the  act  of  1872,  June  6,  (17  St.  230,)  we 
find  a  little  different  but  very  significant  phraseology.  In  the 
prior  acts,  the  expression  has  been  "on  all  manufactures,  not 
otherwise  specified,"  made  of  brass,  etc.,  leaving  it  to  be  argued 
that  "tin  plates"  were  a  manufacture  of  iron  and  tin  other- 
wise specified.  But  here  the  expression  is  on  all  metals  not 
otherwise  provided  for,  and  on  all  manufactures  of  metals  of 
which  either  of  them  is  the  component  part  of  chief  value, 
except  percussion-oaps,  watches,  jewelry,  and  other  articles  of 
ornament. 
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Now,  if  "tin  plates"  be  a  manufacture  of  metals,  and  were 
intended  to  be  classified  and  taxed  as  such,  they  must  come 
under  this  expression  of  aU  manufactures  of  metals,  unless 
found  among  the  excepted  articles.  But  they  are  not  found 
among  the  excepted  articles,  nor  are  they  taxed,  nor  were  they 
intended  to  be  taxed  by  congress  under  this  head  of  all  "manu- 
factures of  metals,"  because  they  are  taxed  elsewhere,  under 
a  subsequent  section  of  the  same  act,  (section  4,)  and  at  a 
different  rate,  as  "tin  plates,"  eo  nomine. 

Here  is  an  unbroken  legislation .  by  congress  from  1789  to 
1879,  a  period  of  90  years,  in  which  "tin  plates"  have  not 
been  included  in  "manufactures  of  tin  or  iron,"  and  so  taxed, 
but  have  generally  been  designated  as  "tin  plates,"  and  the 
duties  laid  on  them  as  such  specifically,  and  at  a  different 
rate.  We  find  the  same  course  to  be  pursued  in  the  Bevised 
Statutes,  and  if  "tin  plates"  are  not  included  either  in  "metals 
not  herein  otherwise  provided  for,"  nor  among  "manufactures 
of  metals,"  they  are  not  entitled  to  the  reduction  of  the  duty 
claimed  by  the  plaintiff,  and  the  assessment  by  the  defendant 
was  correct. 

The  case  of  Dodge  v.  Arthur,  tried  in  the  southern  district 
of  New  York,  before  Judge  Shipman,  and  reported  in  22  Int. 
Bev.  Bee.  402,  is  relied  upon  by  the  plaintiffs  as  an  authority 
in  support  of  their  construction  of  the  law  on  the  question ; 
and  it  is  so.  But,  upon  the  examination  of  the  charge  to  the 
jury  in  that  case,  it  is  unsatisfactory.  It  proceeds  entirely 
upon  the  ground  that  the  Bevised  Statutes  have  altered  the 
law  as  it  stood  in  the  act  of  June  6,  1872.  It  concedes  that 
by  the  act  of  1872  "tin  plates"  were  not  included  in  the  words 
"in  all  metals  not  herein  otherwise  provided  for,  and  in  all 
manufactures  of  metals  of  which  either  of  them  is  the  com- 
ponent part  of  chief  value,  except  in  percussion-caps,"  etc., 
but  maintains  that  these  precise  words  in  the  Bevised  Stat- 
utes, if  the  case  is  correctly  understood,  do  include  "tin 
plates."  But  by  what  process  of  expansion  or  inclusion  this 
is  done  is  not  explained, 'and  it  can  hardly  be  conceded  that 
the  charge  of  the  court  in  that  case  was  correct,  especially  as 
"tin  plates"  are  otherwise  provided  for  in  the  Bevised  Stat« 
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utes,  and  subjected  to  the  same  duty  as  in  the  act  of  1872. 
If,  in  the  commercial  vocabulary,  "tin  plates"  were  known  as 
manufactures  of  tin  or  iron,  or  iron  and  tin,  there  would  be 
ground  for  the  plaintiffs'  position;  but  they  are  not  so  known. 
The  agreed  case  concedes  "that  the  merchandise  in  question 
*  *  *  is  only  known  in  commerce  as  *  tin  in  plates '  or 
*tin  plates.'" 

In  Curtis  v.  Martin  it  was  held  that  the  charge  to  the  jury, 
on  the  trial  of  the  cause,  that  "it  has  long  been  a  settled  rule 
of  construction  of  revenue  laws,  imposing  duties  on  articles  of 
a  specified  denomination,  to  construe  the  article  according  to 
the  designation  of  such  articles  as  understood  and  known  in 
commerce,  and  not  with  reference  to  the  materials  of  which 
thej  may  be  made,  or  the  use  to  which  they  may  be  applied,* 
was  correct.  3  How.  109.  Chief  Justice  Taney,  in  this  case, 
remarks  "that  this  rule  of  construction  has  been  followed  in 
every  circuit  where  the  question. has  arisen." 

In  EUiott  V.  Swartwatit,  10  Pet.  137,  (12  Curtis,  Ab.  46,)  it 
was  held  that  "worsted  being  a  distinct  article,  well  known  in 
commerce  under  that  name,  worsted  shawls  with  cotton  bor- 
ders, and  suspenders  with  cotton  ends,  were  not  manufactureg 
of  woolf  under  the  second  section  of  the  tariff  act  of  July  14, 
1832,  (4  St.  at  Large,  583.)  "It  is  a  settled  rule,"  say  the 
court,  "to  construe  the  denomination  of  articles  in  tariff  laws 
according  to  the  commercial  understanding  of  the  terms  used."* 

The  judgment  is  for  the  defendant* 


In  re  Davison. 
{Diarict  Courts  8.  B.  New  York,   October  30, 1880.) 

Djssbrtion— Btatutb  of  LnaTATioNB-^BBv.  Bt.  f  1342.  —  The  one 
hundred  and  third  article  of  war  (Rev.  St.  f  1342)  provides  that  "  no 
person  shall  be  liable  to  be  tried  and  punished  by  a  general  court- 
martial  for  any  offence  which  appears  to  have  been  committed  more 
than  two  years  before  the  issuing  of  the  order  for  such  trial,  unless,  by 
reason  of  having  absented  himself,  or  of  some  other  manifest  impedi- 
ment, he  shall  not  have  been  amenable  to  justice  within  that  period. 
Hdd^  that  this  article  ia  applicable  to  the  offence  of  desertion. 
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2,  Same— "Absence  "—Rev.  St.  f  1342.— jffAf,  furiher^  that  the  word 
"  absence  "  in  such  article  means  absence  from  the  Jurisdiction  of  the 
military  courts. 

8.  Baicb— "Other  Makifbst  lMPEDiicBin»"— Ret.  8t.  f  1342.—  Beld 
further,  that  the  words  "  other  manifest  impediments,"  referred  to  in 
said  article,  means  only  such  impediments  as  operate  to  prevent  the 
military  court  from  exercising  its  jurisdiction. 

Habeas  Corpus. 

Hervey  Orasse,  for  petitioner. 

A.  B.  Oardner,  for  respondent. 

Ghoate,  D.  J.  The  petitioner,  Thomas  Davison,  seeks  to 
be  discharged  on  habeas  corpus.  He  has  been  arrested  as  a 
deserter  from  the  army,  and  is  confined  at  Fort  Golrrmbus, 
Governor's  island.  It  appears  by  the  return  that  he  enlisted 
in  New  York  on  the  twenty-eighth  day  of  July,  1870,  for  the 
term  of  five  years,  and  that  he  deserted,  while  on  furlough, 
on  the  fourteenth  day  of  February,  1872;  that  he  was  ar- 
rested as  a  deserter  and  brought  to  Fort  Columbus  on  the 
twenty.first  day  of  October,  1880,  and  that  the  preliminary 
steps  have  been  taken  by  the  proper  military  oflBicers  to  have 
him  brought  before  a  general  court-martial  for  trial.  It  ap- 
pears by  the  traverse  to  the  return  that  at  the  time  of  the 
petitioner's  enlistment  he  was  of  the  age  of  19  years,  4 
months,  and  11  days  only;  that  at  that  time  he  had  a  mother 
living  and  dependent  upon  him  for  support,  and  that  his 
mother  never  consented  to  his  enlistment ;  that  at  no  time 
since  the  fourteenth  day  of  February,  1872,  has  he  been 
absent  from  the  United  States,  but,  on  the  contrary,  has  al- 
ways resided  continuously  in  the  city  of  New  York,  which  is  the 
place  where  he  is  alleged  to  have  committed  the  offence  on 
the  twenty -second  day  of  February,  1872,  and  where  he  was 
arrested  in  October,  1880.  Proof  of  the  facts  alleged  in  the 
traverse  has  been  waived  on  the  part  of  the  respondent,  ex* 
cept  that  it  is  insisted  that  it  is  not  competent  for  the  peti- 
tioner to  show  that  he  was  a  minor,  because  he  is  alleged  to 
have  sworn  upon  his  enlistment  that  he  was  21  years  of  age. 

The  prisoner's  release  is  claimed  on  two  grounds — First, 
that  at  the  time  of  his  enlistment  he  was  under  the  age  of  21 
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years,  and  that  his  enlistment  was  illegal  and  void,  and  there- 
fore that  he  is  not  liable  to  be  arrested  or  held  as  a  deserter; 
and,  secondly,  that  more  than  two  years  have  elapsed  since 
the  commission  of  the  alleged  offence,  and  before  the  issuing 
of  an  order  for  his  trial,  and  that  therefore  he  is  not  legally 
liable  to  be  arrested  and  held  for  trial  as  a  deserter. 

1.  As  to  the  first  ground,  it  is  objected  by  the  respondent 
that  the  path  of  the  petitioner  at  the  time  of  his  enlistment 
is  made  conclusive  upon  him  by  the  statute  in  this  proceed- 
ing. Such  has  been  held  in  this  court  to  be  the  proper  con- 
struction of  the  statute.  In  re  Cline,  1  Ben.  338;  In  re 
Stokes,  Id.  841.  It  is  also  insisted  that  the  enlistment  of  a 
minor  over  18  years  of  age,  without  the  consent  of  his  parents, 
was  not  illegal  under  the  laws  in  force  at  the  time  the  peti- 
tioner enlisted.  Such  has  been  held  to  be  the  law  in  this 
court.     In  re  Riley,  Id.  408. 

It  is  insisted  on  the  part  of  the  petitioner  that  more  recent 
decisions  to  the  contrary  have  been  made  on  both  these  points, 
of  such  weight  and  authority  as  to  make  it  proper  for  this 
court  to  re-examine  the  questions.  Seavey  v.  Seymour,  3 
Cliff.  439;  Turnery.  Wright,  2  Pittsb.  370,5  Phil.  296;  Hen- 
derson V.  Wnght,  2  Pittsb.  440,  5  Phil.  299;  Com'rs  Y.Leake, 
8  Phil.  523.  It  is,  however,  unnecessary  to  consider  this 
point,  because  the  other  ground  for  discharging  the  prisoner 
is  well  taken. 

2.  The  one  hundred  and  third  ariicle  of  war  (Bev.  St.  § 
1342)  provides  that  ''no  person  shall  be  liable  to  be  tried  and 
punished  by  a  general  court-martial  for  any  offence  which 
appears  to  have  been  committed  more  than  two  years  before 
the  issuing  of  the  order  for  such  trial,  unless  by  reason  of 
having  absented  himself,  or  of  some  other  manifest  impedi- 
ment, he  shall  not  have  been  amenable  to  justice  within  that 
period.** 

It  is  insisted  on  the  part  of  the  respondent  that  by  "ab- 
sence" is  here  meant  absence  from  the  post  of  duty,  and  that 
this  article  has  no  application  to  desertions.  It  is  certainly  a 
startling  proposition  that  there  is  no  limitation  at  all  upon 
prosecution  for  the  offence  of  desertion;  that  one  who  has 
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once  been  a  deserter  is  subject  during  thewbole  of  his  natural 
life  to  be  brought  before  a  military  court  and  tried  and  pun- 
ished for  this  offence,  even  in  extreme  old  age.  Tet  this  is 
seriously  contended  by  the  learned  counsel  for  the  respondent. 
The  statute  does  not  require,  nor,  in  my  opinion,  admit  of  so 
strict  and  narrow  a  construction.  There  is  nothing  in  this 
article  itself  clearly  indicating  that  it  does  not  extend  to  every 
military  offence.  As  it  is  the  only  article  limiting  the  time 
of  prosecutions,  the  presumption  is  very  strong  that  it  extends 
to  every  military  offence;  for,  with  the  single  exception  of  the 
crime  of  murder,  the  almost  universal  policy  of  the  criminal 
law  is  to  prescribe  a  term  within  which  the  offender  shall  be 
brought  to  trial.  The  language  of  this  statute  of  limitations 
must  be  construed  with  reference  to  the  use  of  similar  lan- 
guage in  other  statutes  of  limitations.  The  **absence"  here 
intended  is  obviously,  from  the  context,  such  an  absence  as 
interposes  an  impediment  to  the  bringing  of  the  offender  to 
trial  and  punishment.  It  means  absence  from  the  jurisdiction . 
of  the  military  courts;  that  is,  absence  from  the  United 
States. 

The  ^other  manifest  impediments"  referred  to  in  the  stat- 
ute as  being  such  as  have  prevented  the  offender  from  being 
amenable  to  justice,  are  such  impediments  only  as  operate 
to  prevent  the  military  court  from  exercising  its  jurisdiction 
over  him ;  as,  for  instance,  his  being  continuously  a  prisoner 
in  the  hands  of  the  enemy,  or  of  his  being  imprisoned  under 
sentence  of  a  civil  court  for  crime,  and  the  like.  This  seems 
to  me  to  be  the  sensible  and  proper  construction  of  the  arti- 
cle. It  is  the  construction  which  has  been  frequently  given 
to  it  by  the  executive  department.  1  Op.  Att*y  Gen.  383; 
13  Op.  Att'y  Gen.  462;  14  Op.  Att'y  Gen.  52;  Re  Harris,  Id. 
265.  Nor,  as  it  seems  to  me,  can  the  whole  effect,  of  the  lim- 
itation be  taken  away  on  the  theory  that  the  desertion  may 
be  considered  for  some  purposes  to  be  a  continuing  offence. 
The  offence  was  complete  February  22, 1872,  for  the  purpose 
of  this  article,  and,  indeed,  in  the  return,  that  is  alleged  to 
be  the  time  when  the  offence  was  committed  for  which  the 
prisoner  is  now  held. 
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Upon  the  nndispnted  facts  of  the  case,  there  was  neither 
absence  nor  other  impediment  to  his  prosecution,  within  the 
meaning  of  the  statute.  The  prisoner  has  at  all  times  been 
within  the  jurisdiction  and  amenable  to  justice,  if  the  charge 
against  him  is  true.  Therefore  he  is  entitled  to  be  discharged. 
The  facts  are  such  that,  if  brought  to  trial,  he  cannot  possibly 
be  found  guilty  or  punished  by  court-martial  for  the  deser- 
tion. If,  on  the  facts,  a  question  could  arise  whether  the 
prisoner  had,  as  a  matter  of  fact,  been  absent  from  the  juris- 
diction, or,  by  reason  of  other  impediment,  had  not  been 
amenable  to  justice,  then  it  might,  perhaps,  be  the  proper 
province  of  the  military  court  and  not  of  this  court  on  habeas 
corpus  to  determine  that  question.  But  the  fact  not  being 
disputed  that  he  has  resided  in  the  city  of  New  York  con- 
tinuously ever  since  his  desertion,  the  court-martial  has  noth- 
ing  to  try,  and  his  arrest  for  this  cause  is  illegal. 

Petitioner  discharged. 

NoTB.  Kotice  has  been  filed  in  the  United  States  circnit  court  of  an 
application  to  be  made  by  the  military  authorities  of  Governor's  Island, 
through  the  Judge  advocate  general,  to  Judge  Blatchford  for  an  appeal 
against  the  above  order. 


Wood,  Ex'x,  v.  Wright,  Assignee, 

(CirmU  O&urt,  D.  Indiana.    ,  1880.) 

L  AssTGNEB  IN  Bankruptcy -:- Judgment  Cbeditor. — An  assignee  in 
bankruptcy  has  a  prior  equity  to  a  judgment  creditor,  where,  under 
adverse  proceedings,  and  through  superior  diligence,  he  has  acquired 
land  from  the  bona  fids  purchaser  of  the  bankrupt's  voluntary  grantee. 

In  Equity. 

Drummond,  C.  J.  This  is  a  bill  filed  to  determine  the 
priority  of  lien  between  the  plaintiff  and  the  assignee  of  the 
bankrupts  to  a  certain  tract  of  land  in  Wells  county,  which 
originally  belonged  to  one  of  the  bankrupts,  J.  B.  Julian. 

The  facts  out  of  which  the  controversy  arise  are  substan- 
tially these:     Julian  sold  the  land  to  the  other  bankrupt 
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who  sold  if  to  Eliza  Bryant  on  the  eighth  of  Angast,  1876. 
These  sales,  it  is  admitted,  were  withoat  consideration,  and 
the  last  grantee  held  the  property  subject  to  the  rights  of 
creditors.  A  few  days  after  the  property  was  sold  to  Eliza 
Bryant,  this  plaintiff  recovered  a  judgment  in  this  court 
against  the  Julians,  upon  which  there  is  a  balance  still 
unpaid.  In  September,  1876,  the  Julians  were  adjudged 
bankrupts. 

After  all  this  had  taken  place,  Jesse  Gate  loaned  $1,000  to 
J.  B.  Julian,  and  in  order  to  secure  it  he  caused  Eliza  Bry- 
ant to  transfer  this  property  to  Gate,  and  Gate  made  an 
agreement  to  reconvey  it  to  Eliza  Bryant  upon  the  payment 
of  the  loan.  Gate  had  no  notice  that  Eliza  Bryant  held  the 
property  without  a  consideration.  He  therefore  was  a  bona 
fde  mortgagee  of  the  property.  It  was  conveyed  to  him  by 
an  absolute  deed. 

After  this  had  occurred,  the  assignee  brought  suit  in  this 
court  against  Gate  and  the  Messrs.  Julian  and  Mrs.  Bryant, 
to  have  the  claim' of  Gate  to  the  property  set  aside;  or,  if 
that  could  not  be  done,  to  have  a  judgment  entered  against 
the  Julians  for  the  value  of  the  property;  and  the  court  held 
that  Gate  was  an  innocent  purchaser,  or  grantee,  and  was 
entitled  to  protection ;  and  that  the  Julians  and  Mrs.  Bryant 
were  liable  for  a  certain  amount,  on  which  the  court  decided 
judgment  should  be  entered  against  them;  although  judg- 
ment was  not,  in  fact,  then  rendered,  the  court  only  giving 
an  opinion  on  the  points  in  controversy. 

Subsequently,  J.  B«  Julian  made  a  proposition  to  the 
assignee  to  this  effect :  that  no  judgment  should  be  entered 
in  this  court  in  the  suit,  and  that  he  would  procure  for  the 
assignee  a  good  title  to  the  property  still  held  by  Gate,  to 
which  proposition  the  assignee  assented,  providing  it  would 
meet  the  approval  of  the  court,  and  that  approval  was  given. 
Thereupon  J.  B.  Julian  caused  a  deed  to  be  made  by  Martha 
Julian,  of  lands  which  she  owned  in  Jasper  county,  to  Gate, 
as  security  for  the  debt  due  to  him  in  place  of  the  land  which 
he  held  by  grant  from  Mrs.  Bryant.  That  being  done.  Gate 
executed  a  quitclaim  deed  to  Mrs.  Bryant  for  the  Wells  county 
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land — ^the  land  now  in  oontroyersy.  The  deed  was  delivered 
to  Julian.  It  does  not  appear  that  Mrs.  Bryant  had  any 
knowledge  of  this,  but  she  also  executed  a  quitclaim  deed  to 
the  assignee,  and  delivered  the  same  to  Julian.  Martha 
Julian  and  J.  B.  Julian  also  executed  a  quitclaim  deed  to  the 
assignee* 

Mifs.  Wood  wad  not  a  party  to  the  suit  pending  in  this 
court,  and  it  is  said  the  assignee  had  full  knowledge  of  her 
judgment.  Mrs.  Wood  caused  an  execution  to  be  levied  on 
the  lands  under  her  judgment,  and  the  question  is  which  has 
the  better  equity,  the  assignee  or  Mrs.  Wood.  I  think  the 
assignee  has. 

It  seems  to  me,  under  the  circumstances  of  the  case,  that 
the  assignee  must  be  remitted  to  the  rights  of  Gate.  Gate 
was  the  bona  fide  purchaser  of  the  property,  and  held  it 
relieved  from  the  lien  which  undoubtedly  existed  on  the  part 
of  Mrs.  Wood  prior  to  that  time  to  the  lands  of  Julian. 

The  lien  against  land  held  fraudulently  from  the  owner 
must  certainly  cease  to  operate  when  it  is  transferred  to  a 
bona  fide  purchaser.  That  Gate  was  so,  was  held  by  this 
court.  And,  when  the  assignee  has  obtained  his  title  under 
circumstances  like  these,  it  seems  to  me  that  he  stands  in  the 
position  of  a  bona  fide  purchaser,  and  is  entitled  to  the  pro- 
tection of  a  court  of  equity.  But,  independent  of  this  con- 
sideration, and  admitting  that  there  were  equities  alike  on  the 
part  of  Mrs.  Wood  and  of  other  creditors  of  the  bankrupts, 
still  it  seems  to  me  that  the  assignee,  by  the  superior  dili- 
gence he  has  exhibted  by  suing  the  Julians  and  Gate,  and,  as 
the  result  of  that  litigation,  having  obtained  a  title  to  the 
property,  should  have  the  protection  of  a  court  of  equity  in 
preference  to  Mrs.  Wood. 

The  bill  of  the  plaintiff  will  be  dismissed. 
v.4,no.6 — 33 
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In  re  New  Brunswick  .Carpet  Co.,  Bankrapi, 

(District  Cowrt^  D,  Nm  J0r9e^.    October  25, 1880.) 

1  Bankruptcy  Act,  f  5081— Cladc  —  Mibtaeb.— Section  5081  of  tha 
bankrupt  act  provides  that  the  court  "  shall  reject  all  claims  notdulj 
proved,  or  where  the  proof  shows  the  claim  to  be  grounded  in -fraud, 
illegality,  or  mistake/'  Hdd,  in  construing  this  clause,  that,  in  the 
absence  of  fraud,  it  was  competent  for  the  court  to  correct  any  mere 
mistake,  and  to  allow  the  proof  to  stand  for  any  sum  that,  upoii 
examination,  was  found  to  be  actually  due. 

S.  Evidencb—Chbck.— A  check  is  no  evidence  of  a  loan  of  money  from 
the  drawee  to  the  drawer. 
Fleteh&r  Y.  Manning,  12  M.  ft  W.  571. 

8.  Bams— Mortgages.— Certain  void  mortgages  held  evidence,  in  this  case, 
of  the  amount  of  an  indebtedness  of  a  bankrupt  debtor. 

In  Bankruptcy.  On  petition  to  expunge  claim  of  the  State 
Bank  of  New  Brunswick. 

R.  Wayne  Parker,  for  assignee. 

A.  V.  Schenckf  for  state  bank. 

Nixon,  D.  J.  On  the  fourth  day  of  March,  1874,  the  State 
Bank  of  New  Brunswick,  by  G.  R.  Conover,  cashier,  filed  a 
proof  of  debt  against  the  above-named  bankrupt  corporation* 
amounting,  in  the  aggregate,  to  $667,851.76,  being  the  bal- 
ance alleged  to  be  due  to  the  creditor  corporation  for  moneys 
paid  at  the  request  of  the  bankrupt  on  certain  checks,  notes, 
and  acceptances  made  and  given  by  the  carpet  company  to 
the  bank,  and  including  the  sum  of  $6,458.63  'for  interest 
from  August  30,  1873,  to  October  22,  1878.  On  the  twenty- 
sixth  of  June,  1876,  Elias  W.  Miller,  assignee  of  the  bankrupt 
corporation,  presented  to  the  court  a  petition  setting  forth, 
in  substance,  that  the'  claimant  had  improperly  charged  to 
the  New  Brunswick  Carpet  Company  items  of  indebtedness 
aggregating  $198,444.32,  which  were  not  .chargeable  against 
the  bankrupt,  and  not  sustained  by  the  exhibits  and  vouchers 
submitted  in  support  of  the  claim ;  and  had  omitted  and  not 
included  in  said  proof  of  debt  and  statement  accompanying 
the  same  a  number  of  items,  amounting  to  $638,843.95,  for 
which  the  bankrupt  should  have  been  credited  in  its  dealings 
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and  transactions  with  the  creditor;  and  praying  that  the 
proof  of  debt  might  be  disallowed  and  expunged  from  the  list 
of  claims  filed  with  the  assignee. 

An  answer  to  the  petition  was  filed  by  the  bank  on  the  sev- 
enth of  August  following,  and  thereupon  a  reference  was 
made,  by  consent,  to  William  Patterson,  Esq.,  a  United 
States  commissioner,  for  the  taking  of  testimony.  A  large 
amount  has  been  taken,  of  extraordinary  character,  exhibiting 
such  gross  irregularities  in  the  method  of  transacting  busi- 
ness  by  the  principal  officers  of  the  respective  corporations 
that  it  is  doubtful  whether  the  parties  themselves  would  be  able 
to  determine  with  any  accuracy  how  the  accounts  stand 
between  them;  much  less  can  strangers,  however  anxious  to 
arrive  at  the  truth,  come  to  any  satisfactory  conclusion. 

In  the  proof  of  debt,  as  originally  filed,  the  claimants 
charged  the  bankrupt  corporation  with  the  sum  of  $2,105,- 
043.21  as  the  gross  sum  alleged  to  have  been  furnished  by 
the  bank  to  the  carpet  company  during  the  years  1872-3, 
and  they  credited  the  bankrupt  with  $1,444,150.08  as  the 
amount  that  had  been  paid  during  the  same  time — charg- 
ing that  the  difference  between  these  sums  was  the  amount 
remaining  due  to  the  bank  on  the  thirtieth  day  of  August,  1873. 

The  assignee,  in  his  petition,  insists  that  the  exhibits  and 
vouchers  accompanying  the  claim  do  not  substantiate  it,  but, 
on  the  other  hand,  that  the  chara;e  of  $2,105,043.21  is 
$198,444.32  in  excess  of  the  sum  properly  chargeable 
against  the  company;  and  that  $1,444,150.08  is  $638,* 
803.95  less  than  the  real  amount  for  which  the  company 
should  be  credited  in  its  dealings  and  transactions  with  the 
bank.  It  is  the  province  of  the  witnesses  and  the  duty  of  the 
court,  from  the  testimony,  to  reconcile,  if  possible,  these 
widely-conflicting  claims.  There  is  no  difficulty  about  the 
principle  which  should  govern  the  court  in  deteimining  the 
case.  These  corporations  are  to  be  held  responsible  for  the 
acts  of  their  officers  so  long  as  they  are  within  the  line  of  the 
business  entrusted  to  them.  But  when  they  use  their  official 
position  merely  as  a  cloak  for  their  personal  ends, — both  par- 
ties knowing  that  the  respective  corporations  can  have  no 
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interest  and  derive  none  from  their  ixregnlar  iransactions,^- 
the  moneys  advanced  or  paid,  on  the  one  side  or  on  the 
other,  are  not  properly  chargeable  to  the  institutions  which 
the  dishonest  officials  represent.  Expert  accountants  have 
been  employed  by  both  parties.  It  is  to  be  lamented  that 
the  expert  for  the  assignee  died  before  the  court  could  derive 
any  benefit  from  his  investigation  of  the  transaction  in  con- 
troversy. 

On  the  other  hand,  the  expert  of  the  bank  has  testified  so 
fully,  and  given  such  plausible  reasons  for  his  opinions,  that 
the  claimants  seem  quite  disposed  to  rest  their  claim  upon 
his  testimony  alone. 

On  the  argument  the  learned  counsel  for  the  assignee  in- 
sisted— 

1.  That  by  the  provisions  of  section  5081  of  the  bankrupt 
act  the  whole  claim  should  be  rejected. 

The  reason  assigned  was  that  the  proof  of  claim,  as  origi- 
nally filed,  contained  items  which  the  claimants  subsequently 
acknowledged  were  a  mistake,  and  the  section  provides  that 
the  court  ''shall  reject  all  claims  not  duly  proved,  or  where 
the  proof  shows  the  claim  to  be  grounded  in  fraud,  illegality, 
or  mistake."  The  phraseology  of  the  section  is  strong,  and 
doubtless  authorizes  the  court  to  reject  the  claim  on  any  of 
the  grounds  stated.  But  I  have  always,  in  practice,  con- 
strued the  clause  to  mean  that,  in  the  absence  of  fraud,  it 
was  competent  for  the  court  to  correct  any  mere  mistake,  and 
to  allow  the  proof  to  stand  for  any  sum  that,  upon  examina. 
tion,  was  found  to  be  actually  due. 

It  was  further  insisted  by  him — 

2.  That,  in  the  absence  of  proof  to  the  contrary,  the  pay- 
ment of  checks  by  a  bank  was  always  presumptive  that  the 
drawer  had  funds  deposited  for  their  payment. 

This  proposition  will  hardly  be  controverted.  It  is  well 
settled  that  the  mere  paying  and  holding  a  check  is  no  evi- 
dence of  a  loan  of  money  by  the  drawee  to  the  drawer,  because 
the  legal  presumption  is  that  such  payment  is  only  a  return 
of  funds  which  had  been  before  deposited  by  the  drawer. 
Story  on  Prom.  Notes,  641;  Parsons  on  Bills,  8S;  Fletehet 
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V.  Manningy  12  M.  &  W.  571 ;  Lancaster  Bank  v.  Woodward, 
18  Pa.  8t,  361 ;  Bunting  v.  AlUn,  8  Har.  (N.  J.)  300, 

The  case  of  FUtchef  v.  Mamning,  supra,  was  a  proceedinpj 
in  bankruptcy,  and  is  directly  in  point.  In  proof  of  the  peti- 
tioning creditor's  debt,  checks  were  produced  by  the  creditor, 
and  a  clerk  was  called  who  testified  that  when  the  checks 
were  paid  by  the  banker  the  bankrupt's  account  was  largely 
OTcrdrawn.  But  the  court  said  the  proof  did  not  go  far  enough, 
and  held  that  a  check  presented  and  paid  was  no  evidence  of 
money  lent  or  advanced  by  the  banker  to  the  customer;  that, 
on  the  contrary,  it  -wtks  prima  facie  evidence  of  the  repayment, 
to  the  amount  of  the  check,  by  the  banker  to  the  customer  of 
money  previously  lodged  by  the  customer  in  the  banker's 
hands. 

When  it  is  claimed  that  a  check  has  been  paid  without 
funds  antecedently  deposited  to  meet  it,  the  burden  is  upon 
the  payee  to .  show  it,  and  no  implied  promise  is  raised  to 
redeem  the  check  until  the  fact  is  clearly  proved.  In  the 
present  case  the  claim  of  the  bank  is  founded  upon  alleged 
overdrafts  by  the  carpet  company,  and  a  large  number  of 
checks  is  brought  forward  by  the  bank  to  establish  such  alle- 
gations. The  law  casts  upon  the  claimant  the  burden  of 
showing  it  by  satisfactory  evidence.  How  is  it  attempted  to 
be  done  ?  By  the  production  of  the  checks,  and  by  the  ac- 
count of  the  bankrupts  with  the  bank,  as  it  appears  upon  the 
books  of  the  respective  parties.  But  in  view  of  the  pecu- 
liar relations  which  the  cashier  of  the  bank  and  the  president 
of  the  carpet  company  sustained  towards  each  other,  and  in 
view  of  the  weight  of  the  testimony  that  the  books  were  sub- 
ject to  their  control  and  manipulation,  and  do  not  reveal  the 
real  transactions  of  the  parties,  I  am  unwilling  to  admit  to 
proof  any  claim  supported  by  any  such  evidence.  I  have 
great  respect  for  the  evident  candor,  honesty,  and  good  inten- 
tions of  the  expert  witness  Burke,  who  has  given  so  much 
labor  to  unravelling  the  tangled  thread  of  the  dealings  of 
these  men.  He  has  probably  done  as  well  as  any  one  could 
do  with  the  material  he  had  to  work  with,  but  it  is  quite  clear 
that  the  accounts  on  which  he  mainly  relies  for  his  conclu- 
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sions  are  not  to  be  trasted,  a^d  that  entries  were  made  to 
conceal,  rather  than  to  show,  the  actaal  transactions  of  the 
officers  of  the  respective  companies.  Under  these  circum- 
stances I  am  satisfied  that  it  is  safer  for  the  ends  of  justice, 
and  better  for  the  rights  of  the  creditors  of  the  two  bankrupt 
corporations,  that  I  should  allow  matters  to  stand  as  I  find 
them,  than  to  transfer  from  one  to  the  other  so  large  a  sum 
of  money  upon  such  unreliable  evidence. 

But  whilst  I  have  this  difficulty  in  regard  to  the  allowance 
of  the  claim  as  proved,  there  are  facts  exhibited  which  con- 
vince me  that  the  carpet  company  is  largely  the  debtor  of 
the  claimants.  When  it  was  put  into  bankruptcy  the  bank 
was  the  holder  of  two  mortgages  that  it  had  received  from 
the  company — one  for  a  little  less  than  $100,000,  being  a 
mortgage  that  one  I.  T.  Bowand  had  given  to  the  carpet 
company  upon  lands  in  Pennsylvania,  to  secure  the  payment 
of  certain  promissory  notes  that  he  had  mad^  on  the  pur- 
chase from  the  company  of  |1C 0,000  worth  of  its  capital 
stock,  and  which  had  been  assigned  to  the  bank  as  collateral 
security  for  the  payment  of  the  said  Bowand's  notes,  which 
the  bank  had  discounted  for  the  company;  and  the  other,  a 
mortgage  executed  by  the  carpet  company  to  the  bank  on 
its  real  estate,  fixtures,  and  machinery  in  New  Brunswick,  in 
pursuance  of  a  resolution  of  the  board  of  directors  passed 
September  2,  1873,  and  given  to  secure  the  payment  of  other 
notes  which  the  bank  had  discounted  for  and  was  holding 
against  the  company.  As  both  of  these  mortgages  had  been 
received  by  the  bank  within  four  months  of  the  filing  of  the 
petition  of  bankruptcy  against  the  debtor  company,  and 
were  taken  to  secure  antecedent  debts,  at  a  time  when 
the  creditors  had  reasonable  cause  to  believe  that  the  com- 
pany was  insolvent,  the  authorities  of  the  bank  surrendered 
them  to  the  assignee  in  bankruptcy,  as  they  were  advised  they 
were  required  to  do  before  they  could  prove  their  claim. 
Is  not  such  action  on  the  part  of  the  managers  of  the  carpet 
company  a  clear  confession  of  indebtedness,  at  least  to  the 
amount  of  these  mortgages,  and  does  it  not  afford  a  safer 
ground  to  stand  upon  than  any  evidence  of  books  of  account, 
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which  had  been  made  the  vehioles  of  false  information  by  the 
acts  of  dishonest  offiieials?  Thai  ifi  my  judgment.  The 
proof  of  claim,  as  made,  must  be  rejected ;  but  the  receiver  of 
the  bank  will  be  allowed  to  make  proof  for  the  amount  of  the 
Bowand  notes  which  was  held  by  the  institution  at  the  sur- 
render of  the  Bowand  mortgage,  and  which  had  been  dis- 
counted for  the  carpet  company,  and  also  for  the  principal  of 
the  mortgage  executed  by  the  company  to  the  bank  in  pursu- 
ance of  the  resolution  of  the  second  of  September,  1873. 


In  re  Duff,  Bankrupt. 
(DiOria  Court,  8.  D.  New  York.    October  14, 1880.) 

L  Bahkbuft  Act — "  PBmcn»AL.  Dsbtob" — Gollatbrai.  Boni>— Burb- 
TT. — A,  bankrupt  is  not  liable  as'*  principal  debtor,"  within  the  mean- 
ing of  the  bankrupt  act,  upon  a  collateral  bond,  where  it  is  apparent 
upon  the  face  of  the  instrument  that  the  obligation  was  incurred  by 
the  bankrupt  as  a  surety. 
InreLod&r,  4 N.  B.  R.  190. 

2.  Bame— "  Merchant  or  Tradesman"— Thbatrioai«  Manaobr.— A  the- 
atrical manager  who  buys  costumes,  machinery,  etc.,  for  use  in  his 
business,  and  who  on  a  few  occasions  has  sold  some  such  property,  is 
not  a  merchant  or  tradesman  within  the  meaning  of  the  bankrupt  act. 
In  re  OcM,  17  N.  B.  R.  73,  distinguished. 

8.  Bamb— Rby.  St.  f  5110,  Bubd.  9— Fbaubulbnt  Tbansfbb.— A  trans- 
fer by  an  insolvent  debtor,  for  the  purpose  of  concealing  his  property 
from  his  creditors,  is  an  act  done  ''in  contemplation  of  becoming 
bankrupt,"  within  the  meaning  of  the  ninth  subdivision  of  section 
5110  of  the  Revised  Statutes,  although  the  debtor  did  not  then  intend 
or  expect  to  go  into  bankruptcy. 

A  transfer  of  certain  personal  property  MdfrauduUiU^  under  the 
circumstances  of  this  case. 

In  Bankruptcy. 

F.  Bien  and  A.  Taylor,  for  creditors. 
J.  B.  Cuming,  for  bankrupt. 

Choate,  D.  J.     This  is  an  application  for  the  discharge  of 

the  bankrupt.    The  discharge  is  opposed  on  seyeral  grounds: 

1«  It  is  objected^  first,  that  the  bankrupt  has  not  obtained 
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the  assent  of  the  requisite  proportion  of  the  creditors  who 
have  proved  their  debts,  to  whom  he  is  liable  as  principal 
debtor.  One  Thayer  has  proved  a  debt  for  upwards  of  |30,- 
000.  This  creditor  has  not  assented,  and,  if  hi^  claim  is  to 
be  considered  in  the  computation  of  the  requisite  one-third  in 
value,  this  point  is  well  taken.  The  question  is  whether  the 
bankrupt  is  liable  blb principal  debtor  upon  this  claim.  Thayer's 
proof  of  debt  is  upon  a  bond  for  the  sum  of  $60,000,  executed 
by  the  bankrupt,  June  15,  1877,  to  one  Hill,  as  receiver,  ap- 
pointed by  the  court  in  an  action  against  John  A.  Duff  and 
others.  Thayer  proves  as  assignee  of  the  bond.  The  con- 
dition of  the  bond  is  the  payment  of  the  sum  of  $30,000 
to  the  receiver,  or  his  assigns,  June  15,  1882,  with  interest 
semi-annually,  "according  to  the  condition  of  a  bond  made 
by  John  A.  Duff  and  Bufus  C.  Duff,  jointly  and  severally,  to 
said  receiver,  bearing  even  date  herewith,  to  which  bond  this 
is  collateral.**  I  think  enough  appears  on  the  face  of  this 
bond  to  show  that  this  obligation  was  incurred  by  the  bank- 
rupt not  on  his  own  account,  but  as  surety  for  John  A.  Duff, 
and,  therefore,  that  he  cannot  be  regarded  as  having  become 
indebted  thereon  as  principal  debtor.  The  construction  of 
this  phrase,  "principal  debtor,"  was  carefully  considered  by 
this  court  in  In  re  Loder,  4  N.  B.  B.  190.  It  was  there  held 
that  an  obligation,  as  indorser,  after  the  liability  has  become 
fixed  by  non-payment  and  notice,  is  not  an  obligation  as 
** principal  debtor,''  if  the  indorsement  was  for  the  accom- 
modation of  the  maker  of  the  note.  I  think  the  present  case 
is  within  that  decision.  It  is  argued,  however,  that  on  this 
bond  itself  the  bankrupt  was  the  principal  obligor, — ^indeed,  the 
only  obligor, — and  not  in  the  position  of  an  indorser,  who  is  on 
the  face  of  the  contract  not  the  principal  obligor.  I  think, 
however,  that  the  distinction  in  the  statute  referred  ncM;  to  the 
form  of  the  obligation  so  much  as  to  the  real  relation  of  the 
bankrupt  to  the  debt  itself.  Greater  indulgence  was  intended 
to  be  extended  to  bankrupts  in  respect  to  obligations  incurred 
on  behalf  of  others  than  in  respect  to  those  incurred  on  their 
own  account ;  and  it  seems  to  me  to  be  immaterial  whether 
the  bankrupt  joins  in  the  bond  of  the  principal  debtor  as  a 
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surety,  or  gives  his  own  ooUateral  bond,  which,  on  its  face, 
shows  that  it  is  given  by  him  as  surety.  The  difference  is 
one  of  form  only,  and  not  of  substance.  How  it  may  be  in 
the  case  supposed  by  the  learned  counsel  for  the  creditor,  of 
commercial  paper  given  by  the  bankrupt,  and  which  he  signs 
as  maker  for  the  accommodation  of  the  indorser,  if  proved  by 
a  holder  who  had  no  knowledge  of  the  nature  of  the  transaction 
except  what  the  face  of  the  paper  shows,  it  is  unnecessary  to 
decide.  In  this  case  the  suretyship  appeared  on  the  face  of 
the  instrument. 

2.  It  is  also  objected  that  the  baiikrupt,  being  a  merchant 
or  tradesman,  did  not  keep  proper  books  of  account.  The 
bankrupt  was  a  theatrical  manager.  It  did  not  appear  that 
he  had  any  other  business.  He  bought  costumes,  machinery, 
etc.,  for  use  in  his  business.  It  was  also  shown  that  on  a  few 
occasions  he  had  sold  some  such  property.  I  think  he  can- 
not be  considered  a  merchant  or  tradesman  within  the  mean* 
ing  of  the  statute.  The  case  of  In  re  OdeU,  17  N.  B.  B.  78, 
is  relied  on  by  the  opposing  creditors.  That  was  the  case  of 
a  keeper  of  a  livery  stable.  He  was,  under  the  peculiar  cir- 
cumstances shown  in  respect  to  his  business,  held  to  be  a 
merchant  or  tradesman.  It  was  held  that,  in  connection  with 
his  business  of  keeping  a  livery  stable,  he  was  also  engaged 
in  the  business  of  buying  and  selling  horses,  and  food  for 
horses.  The  present  case  is  essentially  unlike  that.  I  can- 
not find  on  the  evidence  that  this  bankrupt  made  the  selling 
of  anything  a  regular  part  of  his  business,  as  was  the  case  in  In 
re  OdeU.  The  sales  that  he  made  were  isolated  transactions, 
and  not,  as  in  Odell's  case,  within  the  regular  scope  and  pur- 
view of  the  business  he  undertook  to  carry  on. 

3.  It  is  also  objected  that  the  bankrupt,  in  contemplation 
of  bankruptcy,  made  certain  fraudulent  transfers  of  his  prop- 
erty to  his  father,  John  A.  Duff,  and  to  one  Banvard,  his 
landlord,  with  intent  to  prefer  them  as  creditors,  and  to  pre- 
vent his  property  from  coming  to  the  bands  of  his  assignee, 
and  being  distributed  among  his  creditors.  The  transfers 
thus  attacked  were  in  March,  1878.  The  petition  was  filed 
August  31,  1878. 
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These  Bpeoifications,  if  sustained,  mast  come  within  the  ninth 
subdivision  of  section  5110.  It  appears  that  the  bankrupt 
transferred  to  his  father  the  principal  part  of  his  property, 
consisting  of  costumes  and  other  implements  of  his  trade. 
He  was  indebted  at  the  time,  aside  from  his  obligation  on  the 
bond  to  the  receiver,  about  six  or  seven  thousand  dollars, 
which  he  had  no  means  to  pay.  He  was  indebted  to  his 
father,  for  money  loaned,  several  thousand  dollars.  The  trans- 
fer to  his  father  was  without  writing.  The  property  was  of 
very  uncertain  value,  being  worth  but  a  few  hundred  dollars, 
if  purchased  for  the  purpose  of  selling  it  again,  but  having  cost 
about  $3,000.  Tet  there  appears  to  have  been  no  agreement 
with  the  father  as  to  the  price  at  which  he  took  it.  The  bank- 
rupt testifies  that  he  had  no  intention  of  preferring  his  father, 
but  transferred  it  to  him  in  payment  of  moneys  loaned.  He 
testified  that  the  reason  why  it  was  transferred  to  him  rather 
than  to  anybody  else  was  that  he  was  the  nearest  person 
being  at  hand  in  the  theater;  that  his  father  was  pot  pressing 
him  for  money,  and  that  the  transfer  was  made  at  his  own 
suggestion.  He  also  testifies  that  he  had  no  thought  at  the 
time  of  going  into  bankruptcy.  But  upon  all  the  evidence, 
and  considering  the  very  suspicious  circumstances  attending 
the  sale,  I  can  find  no  adequate  motive  for  it  except  to  protect 
the  property  from  his  creditors.  With  this  purpose  there 
may  also  have  been  an  intention  at  the  same  time  to  secure 
or  prefer  his  father. 

The  fact  that  the  bankrupt,  then,  did  not  intend  or  expect 
to  go  into  bankrupt.cy,  if  he  is  to  be  credited  in  that  respect, 
does  not  relieve  the  act  from  being  considered  an  act  done  '*in 
contemplation  of  becoming  bankrupt*'  within  the  meaning  of 
the  statute.  That  expression  means,  as  has  often  been  held, 
in  contemplation  of  committing  an  act  of  bankruptcy.  Such 
a  transfer  is  in  itself  an  act  of  bankruptcy,  if  made,  as  this 
appears  to  have  been,  with  intention  to  cover  up  his  property 
from  his  creditors,  and  to  prevent  its  distribution  among 
them.  He  claims  to  have  had  great  expectations  of  success 
with  a  play  to  be  presently  brought  out.  Over-sanguine  hope 
of  better  business  may  sometimes  justify  great  present  sacri*- 
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fice  of  property  or  the  oontinned  payment  of  debts  by  one 
who  is  really  insolyent,  but  cannot  excuse,  under  the  bankrupt 
law,  the  actual  withdrawal  and  concealment  of  property  by  an 
insolvent  debtor,  under  cover  of  a  transfer  such  as  this,  which 
was  also  in  fact  intended  to  hinder,  delay,  and  defraud  his 
creditors.  It  is  unnecessary  to  consider  the  further  charges 
as  to  the  transfer  to  Banvard.  The  specification  of  a  fraud- 
ulent transfer  to  John  A.  Duff  is  sustained^  and  on  this  ground 
the  discharge  must  be  refused. 


In  re  Ebaft  and  others.  Bankrupts. 
{DUtriet  Court,  8.  D.  New  York.    ,  188a) 

1.  BANKBTTFTCTr-FBAUBIJLBNT  PKKFBRENCB. 

2.  8amb— Books  ov  Account. 

8.  8ahb— Gbnbbal  AflBiGNiCENT.— The  intent  to  have  the  debtor's  estate 
wound  up  and  distributed  under  a  general  assignment,  bj  an  assignee 
named  by  the  debtor,  constitutes  an  intent  to  prevent  the  property 
from  coming  to  the  assignee  in  bankruptcy,  and  of  being  distributed 
under  the  bankrupt  law. 

PUat  v.  Preston,  19  N.  B.  R.  244. 

In  re  Goldsmith,  8  N.  B.  R.  164. 

In  re  Kasson,  18  N.  B.  R.  370. 

In  Bankruptcy. 

Jos.  S.  Bo8 worth,  Jr.,  for  bankrupt. 

Ralph  E.  Prime,  for  creditors. 

Choatb,  D.  J.  This  is  an  application  for  the  discharge  of 
Frederick  W.  Kraft,  one  of  the  bankrupts.  The  bankrupts 
constituted  the  firm  of  Beaman  &  Kraft,  and  carried  on  the 
business  of  leather  dressers  down  to  about  the  fourth  day  of 
January,  1876,  when  Beaman  absconded  and  Kraft  executed 
a  general  assignment  for  the  benefit  of  creditors,  without 
preferences.  The  estate  of  the  copartnership  was  distributed 
under  that  assignment,  and  the  remaining  debts  are  chiefly 
the  balances  of  the  firm  debts  still  unpaid.     The  petition  of 
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Eraft  for  the  adjudication  of  the  firm  was  filed  August  10, 
1878. 

Of  the  specifications  filed  by  the  contesting  creditors  they 
now  rely  on  three  only :  First,  the  transfer  of  certain  skins  to 
a  creditor,  Goodenough,  shortly  before  the  making  of  the 
general  assignmeuti  with  intent  to  prefer  him;  second,  the 
failure  to  keep  proper  books  of  account,  and  especially  in  that 
the  bankrupts  kept  no  cash  account;  and,  third,  the  making 
of  the  general  asssignment  in  contemplation  of  bankruptcy, 
and  with  intent  to  prevent  the  property  from  coming  to  the 
hands  of  the  assignee  in  bankruptcy  and  being  distributed 
under  the  bankrupt  law. 

1.  The  transaction  with  Goodenough  was  not  a  fraudulent 
preference,  upon  the  evidence,  so  far  as  Kraft  was  concerned. 
He  then  believed  the  firm  to  be  solvent  and  able  to  go  on  in 
business  and  pay  all  its  debts. 

2.  The  books  which  remained  after  Beaman  absconded 
were  not  proper  books  within  the  meaning  of  the  statute. 
But,  upon  the  evidence,  it  is  clearly  proved  that  there  was 
another  book  kept  by  him  and  which  disappeared  with  him. 
And  the  evidence  is,  I  think,  sufficient  to  show  that  this 
book  contained  the  cash  transactions  of  the  firm ;  that  it  was 
kept  by  Beaman  as  one  of  the  firm  books;  and  that  the  entries 
made  in  it  supplied  what  was  wanting  in  the  other  books  to 
constitute  them  all  together  proper  books  of  account. 

8.  In  respect  to  the  general  assignment  it  is  insisted  on 
behalf  of  the  bankrupt  that  it  was  not  made  in  contempla- 
tion of  becoming  bankrupt,  or  for  the  purpose  of  preventing 
the  property  from  coming  into  the  hands  of  their  assignee  in 
bankruptcy,  and  of  being  distributed  under  the  bankrupt  l^w 
in  satisfaction  of  their  debts. 

It  has  been  too  often  held,  in  this  district  and  circuit,  that 
the  intent  to  have  the  debtor's  estate  woundup  and  distributed 
under  a  general  assignment,  by  an  assignee  named  by  the 
debtor,  constitutes  an  intent  to  prevent  the  property  from 
coming  to  the  assignee  in  bankruptcy  and  of  being  distributed 
under  the  bankrupt  law,  to  leave  this  an  open  question  in  this 
court.    Piatt  V.  Preston,  19  N.  B.  B.  244,  and  cases  cited;  In 
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re  Goldsmidt,  3  N.  B.  B.  164;  In  re  Ka4$on,  18  N.  B.  B.  879. 
It  has  been  doubted  whether  it  is  not  competent  to  show  that 
the  actual  intent  of  the  debtor  in  making  the  general  assign- 
ment was  not  to  have  his  estate  wonnd  up  and  distributed, 
but  to  make  it  subserve  some  temporary  purpose  not  inconsist- 
ent with  an  intent  to  have  the  property  afterwards  pass  to 
an  assignee  in  bankruptcy  and  be  distributed  under  the  bank- 
rupt law.  In  re  Seeley,  19  N.  B.  B.  12.  The  authorities 
cited  above  are,  perhaps,  against  the  competency  of  any  such 
evidence;  but  in  the  present  case  it  is.  unnecessary  to  decide 
the  point,  because,  upon  the  whole  testimony,  I  think  it  is 
clear  that  when  the  bankrupt  Eraft  executed  the  general 
assignment  he  intended  and  expected  that  the  estate  of  the 
copartnership  would  be  wound  up  under  it.  That  purpose  is 
certainly  strongly  shown  upon  the  face  of  the  assignment,  and 
neither  his  own  testimony  as  to  his  purpose,  nor  the  testimony 
in  respect  to  his  contemporaneous  declarations,  shows  anything 
to  the  contrary.  It  is  true  that  he  testifies  that  at  a  mieeting 
of  the  creditors  after  the  execution  of  the  assignment  a  ques- 
tion arose  between  him  and  his  creditors  as  to  what  was  to 
be  done,  and  it  was  determined  that  the  estate  should  be  dis- 
tributed under  the  assignment.  I  do  nut  perceive  that  this 
alters  the  case.  It  does  not  appear  what  else  anybody  pro- 
posed to  do.  This  transaction  is  not  inconsistent  with  a 
purpose  on  his  part,  at  the  time  of  the  execution  of  the 
assignment,  to  have  its  provisions  carried  into  effect.  His 
conversations,  as  testified  to  by  other  witnesses,  and  partially, 
also,  as  testified  to  by  himself,  show  that  at  the  time  of  exe- 
cuting the  assignment,  his  partner  had  absconded,  and  the 
firm  was  insolvent,  and  that  the  assignment  was  resorted  to 
for  the  purpose  of  distributing  the  estate  among  his  creditors. 
Any  mere  use  of  the  assignment  as  a  temporary  device  is 
inconsistent  with  his  conversations  with  Mr.  Yail,  the  presi- 
dent of  one  of  the  contesting  banks,  and  Mr.  Fowler,  the 
assignee,  and  Mr.  Sanders,  who  drew  the  assignment. 

The  amendment  to  the  bankrupt  law  passed  July  S6|  1876 
which  provides  that  a  general  assignment,  made  in  good 
faith  and  without  preferences,  and  valid  according  to  the 
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local  law,  shall  not  prevent  a  dischieirge  in  involuntary  eases, 
strongly  confirms  the  vieWs  of  the  court  above  referred  to  and 
followed,  as  to  the  effect  of  such  a  general  assignment  in  pre- 
venting a  discharge  in  a  ease  of  voluntary  bankruptcy  like 
the  present.  It  is  immaterial  that  the  bankrupt,  before  mak- 
ing  the  assignment,  consulted  with  some  of  his  creditors  and 
was  advised  by  them  to  make  an  assignment.  So  far  as 
these  opposing  creditors  are  concerned,  the  evidence  shows 
that  before  he  consulted  them  he  had  already  determined  to 
niake  an  assignment;  nor  did  they  do  any  act,  by  advising 
him  or  otherwise,  which  should  preclude  them  from  insisting 
on  this  objection  to  his  discharge. 

The  sixth  specification  is  therefore  sustained*  The  others 
are  overruled  as  not  proven. 

Discharge  refused. 


In  re  Chisholm  and  others,  Bankrupts. 

{District  Caurt^  8.  D,  NevD  York,    ,  1880.) 

1.  AsBiONEB  m  Bakkbuptot^Attaceqcent.— Honey  in  the  hands  of  aa 
assignee  in  bankruptcy  cannot  be  reached  by  attachment. 
In  re  Cunningham^  19  K.  B.  R.  276. 

In  Bankruptcy. 

J.  A.  Seaman,  for  petitioner. 

W. F.Scott,  for  assignee. 

E:R  Olcott,  for  Planters'  National  Bank. 

Choate,  D.  J.  This  is  an  application  for  an  order  on  the 
assignee  to  pay  a  dividend  to  the  petitioner,  who,  by  order 
duly  made,  has  been  subrogated  to  the  rights  of  a  creditor 
whose  debt  has  been,  after  contest,  established  as  proved. 
The  answer  of  the  assignee  shows  that  before  the  dividend 
was  actually  declared,  but  after  the  meeting  at  which  it  was 
declared  was  called,  he  was  served  with  a  warrant  of  attach- 
inent  against  the  original  creditor,  issued  by  a  state  court,  in  an 
action  brought  against  that  creditor  by  the  Planters'  National 
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Bank  of  Angasta,  Georgia,  upon  a  judgment  recovered  in  the 
circuit  court  of  the  United  States  for  the  district  of  South 
Carolina.  The  assignee  declined  to  pay  the  dividend  to  the 
petitioner  without  a  special  order  of  the  court.  In  the  case 
of  Kohhaat,  18  N.  B.  E.  570,  it  was  held  that  the  payment  of 
moneys,  payable  under  a  composition  in  bankruptcy,  could 
not  be  interfered  with  by  proceedings  in  a  state  court.  In 
the  case  of  Cunningham,  19  N.  B.  E.  376,  the  question  whether 
dividends  in  the  hands  of  an  assignee  can  be  attached,  was 
very  carefully  examined  by  Judge  Love,  and  it  was  held  that 
they  could  not  be  attached  even  after  the  dividend  was 
declared.  The  case  of  Dunlap  v.  Ins.  Co.,  74  N.  T.  145, 
seems  not  inconsistent  with  these  cases.  The  petitioner  is 
entitled  to  the  order  on  the  ground  that  the  money  in  the 
hands  of  the  assignee  could  not  be  reached  by  attachment. 
Motion  granted. 


Joseph  Dixon  Gbuoiblb  Co..  v.  Bsnhax. 
{Circuit  Court,  D.  Connecticut,    November  22, 18S0.) 
L  Trade-Mark— Wrappers  and  Labels— tirova  Pousb. 

In  Equity. 

Morris  W.  Seymour,  for  plaintiff, 

H.  C.  Baldwin,  for  defendant. 

Shipman,  D.  J.  This  is  a  bill  in  equity,  brought  by  a  citi- 
zen of  the  state  of  New  Jersey  against  a  citizen  of  the  stata 
of  Connecticut,  to  restrain  the  defendant  from  the  use  of  the 
plaintiff's  trade-mark,  and  for  an  account.  The  trade-mark 
bad  never  been  registered  in  pursuance  of  any  act  of  Con* 
gress. 

Joseph  Dixon  commenced  the  manufacture  of  stove  polish 
in  Taunton,  Massachusetts^  at  least  as  early  as  in  the  year 
1840,  and  was  engaged  in*  the  business  until  1868,  either 
alone  or  as  a  member  of  the  firm  of  Joseph  Dixon  dk  Go.    He 
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removed  to  Jersey  City,  in  the  state  of  New  Jersey,  about  the 
year  1849.  The  plaintiff  corporation  was  formed  in  1868, 
and  has  been  continuously  manufacturing  said  article  to  a 
large  extent. 

At  a  certain  time  during  the  period  (the  precise  time  being 
the  only  matter  in  dispute)  Mr.  Dixon  commenced  to  put  up 
his  stove  polish  in  elongated  cubes,  wrapped  about  by  a  blue 
paper  wrapper,  with  printing  thereon  in  black  ink,  surrounded 
by  a  heavy,  double  black  rule  or  border.  The  ends  of  the 
wrapper  were  held  in  place  by  a  yellow  label  covering  the 
ends  of  the  cube,  with  printing  thereon  in  black  also,  sur- 
rounded by  a  double  black  rule.  The  same  form,  style,  lan- 
guage, and  appearance  of  the  cube,  wrapper,  and  label  have 
been  continued  to  the  present  time,  except  that  the  word 
"prepared"  was  substituted  for  "pure"  in  the  year  1851  or 
1852,  and  the  necessary  changes  of  the  name  of  the  manu- 
facturers have  been  made.  Fac  similes  of  the  present  styles 
of  wrapper  and  label,  with  the  printed  matter  thereon,  are 
given  in  the  bill. 

The  answer  denies  only  the  priority  of  the  use  of  the  trade- 
mark by  the  plaintiff.  Slight  evidence  of  the  truth  of  the 
allegations,  which  were  not  denied,  was  given  by  the  plaintiff; 
but  it  may  be  considered  as  proved  that  large  amounts  of 
money  have  been  spent  by  the  plaintiff  and  its  predecessors 
in  the  manufacture  of  the  article  contained  in  this  kind  of 
wrapper;  that  the  article  has  attained  an  established  and  high 
character,  and  that  its  form  and  appearance  are  well  known 
to  the  public.  The  wrappers  and  label,  and  the  arrangement 
of  the  printed  characters,  and  the  language  of  the  wrappers 
and  labels,  have  become  a  well-known  trade-mark,  indicating 
to  aU  purchasers  that  the  article  which  is  contained  in  the 
wrappers  is  the  Dixon  polish,  and  is  made  by  the  plaintiff. 
The  good-will  of  the  business,  and  the  right  to  the  exclusive 
use  of  the  trade-mark,  are  valuable  to  the  plaintiff.  Joseph 
Dixon  duly  and  legally  assigned  and  transferred  all  his  rights 
in  the  tr^de-mark  to  the  plaintiff. 

The  defendant,  a  manufacturer  of  stove  polish,  under  the 
name  of  the  New  England  Lead  Works,  has,  since  1876  or 
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1877,  put  np  his  article  in  wrappers  and  labels  almost  identi- 
cal in  appearance,  arrangement,  style  of  printing,  and  lan- 
guage with  the  plaintiff's  wrappers  and  labels,  except  the 
necessary  changes  of  name  and  address.  It  is  not  denied 
that  the  two  wrappers  and  labels  are  substantially  identical. 
The  question  in  the  case  is  as  to  priority  of  use.  The  de- 
fendant contends  that  he  has  continuously  used  substantially 
the  same  form  and  style  since  1853,  and  that  the  adoption  of 
this  style  by  Mr.  Dixon  was  after  that  date. 

The  plaintiff 's  theory  is  that  it  has  satisfactorily  shown  that 
Dixon  commenced  the  use  of  this  trade-mark  at  least  as  early 
as  1847.  The  defendant's  theory  is  that  he  commenced  the 
manufacture  of  stove  polish  in  the  year  1844,  and  that  in 
1853,  and  before  Dixon's  use  of  the  wrapper,  he  began  to  put 
np  his  article  in  elongated  cubes,  in  a  blue  wrapper,  with  a 
yellow  label,  under  the  name  of  the  Straitsville  East  India 
Lead  Works ;  that,  with  the  exception  of  the  years  between 
1863  and  1867,  when  he  was  engaged  in  other  business,  he 
continued  the  use  of  these  wrappers  and  labels  until  1876  or 
1877,  when  he  changed  to  the  present. style,  and  adopted  the 
name  of  the  New  England  Lead  Works,  and  inserted  his  own 
name  as  proprietor. 

Mr.  Benham  has  kept  a  country  store  in  Straitsville,  a  vil- 
lage in  the  town  of  Nangatuck;  and  has  had  from  |500  to 
$1,000  invested  in  the  stove-polish  business.  It  is  manifest 
that  the  bulk  of  tbe  product  having  the  ''East  India"  label 
was  sold  to  peddlers,  as  this  article  was  not  known  to  the 
trade.  He  testifies,  in  answer  to  the  question  "Who  com- 
posed the  printed  matter  on  your  first  label  on  the  cube  ?" 
^I  am  not  certain ;  I  think  Giles  (Josiah  Giles,  a  printer  in 
Hartford)  got  the  label  up.  I  left  it  with  him  to  get  the  label 
up.     It  was  either  him  or  a  man  named  Hurlburt.* 

He  further  testifies,  in  substance,  that  this  wrapper  was 
used  till  1876  or  1877,  when  he  changed  to  the  New  England 
Lead  Works  wrapper.  The  printing  was  done  by  the  Water- 
bury  Printing  Company.  In  answer  to  the  question,  "Did 
you  send  them  a  copy  from  which  you  instructed  them  to 
print  a  certain  number  of  labels?"  he  said:  "I  do  not  know 
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whether  I  took  up  one  of  Exhibit  A,  (theEast  India  wrapper,) 
or  Bent  them  one  when  I  made  the  change ;  that  is,  whether 
I  took  up  a  package  like  Eiihibit  A,  or  took  up  a  label  or  sent 
them  one,** 

It  is  clearly  proved  that  in  the  latter  part  of  1876  the 
Waterbury  Printing  Company  made  for  the  defendant  as  near 
an  imitation  of  the  plaintiff's  wrapper  and  label  as  was  possi- 
ble, with  the  necessary  alteration  of  names,  and  that  the 
Dixon  trade-mark  was  furnished  by  some  one  to  the  printing 
company  for  that  purpose.  Indeed,  it  is  manifest  from  a 
comparison  of  the  two  wrappers  that  one  was  copied  from 
the  other.  There  is  not  so  close  a  resemblance  between  the 
"East  India"  and  the  Dixon  wrapper  as  there  is  between  the 
latter  and  the  wrapper  of  the  New  England  Lead  Works. 
The  '^directions"  are  entirely  different.  But  it  is  apparent, 
from  reading  the  descriptions  of  the  polish  which  are  printed 
on  each  wrapper,  that  the  two  had  but  one  author ;  they  are 
almost  identical.  Did  Dixon  copy  from  Benham,  or  did 
Benham  copy  from  Dixon?  It  is  sufficiently  established  that 
Dixon  commenced  the  use  of  his  wrapper  as  early  as  in  1848. 
Benham  does  not  claim  to  have  commenced  until  1853.  I 
have  no  doubt  that  the  mind  and  the  hand  which  prepared 
the  Benham  wrapper  for  the  press  in  1853  used  the  Dixon 
wrapper  as  a  pattern,  and  that  there  was  a  conscious  attempt 
to  imitate  the  form  in  which  the  successful  article  had  been 
presented  to  the  public.  It  did  not  appear  that  the  plaintiff 
was  chargeable  with  laches  after  it  discovered  the  defendant's 
wrappers  and  labels. 

Let  there  be  a  decree  for  an  injunction  against  the  use  or 
imitation,  colorable  or  otherwise,  of  the  plaintiff's  wrappers, 
labelSi  or  trade-mark,  and  for  an  accounting. 
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SlAWSON    v.    GbAND    StBEBT,    FbOSPSOT     PaBK    &    FliATBUSH 

Bailboad  Cp« 
{Circuit  Courts  B.  D.  New  York.    ■     ■     ,  1880.) 

1.  Rb-Issub  No.  4,240,  for  an  improvement  *in  fare  boxes,  Jield  9M  for 

want  of  invention. 

2.  iNVBtNTioN— Ck>MBiKATioir— Fabb  Boz.— The  mere  addition  of  a  win- 

dow to  a  well-known  style  of  street-car  fare  box,  ap  arranged  that  a 
passenger  by  looking  through  it  can  see  the  fare  deposited  by  him,  does 
not  constitute  an  invention  within  the  meaning  of  the  patent  laws, 
where  such  box  previously  had  a  window  so  arranged  that  the  driver 
could  see  the  fare  when  deposited  by  the  passenger. 
EaUe*  V.  Warmer,  20  Wall.  354. 

3.  Patbiit  No.  121,190,  for  an  improvement  in  fkre  boxes,  held  wtd,  for 

want  of  invention. 

4.  Invention — Ck>MBiNATioN— Fabb  Box. — The  combination  of  a  street* 

car  fare  box  with  the  head-lamp  of  a  car  and  a  reflector,  in  such  a 
manner  that  the  light  from  the  lamp  will  be  thrown  into  the  fare  box, 
does  not  constitute  invention. 

In  Equity, 

Oeorge  Oifford,  for  plaintiff. 

P.  8.  Crooke,  for  defendant. 

Benedict,  D,  J.  This  is  a  suit  in  eqaity  brought  to  recover 
damages  by  reason  of  an  alleged  infringement  by  the  defend* 
ant  of  two  certain  patents  owned  by  the  plaintiff.  One  of 
these  patents  was  issued  to  the  plaintiff  July  28»  1857,  for  an 
improTement  in  fare  boxes.  It  was  re-issued  May  4,  1858, 
again  re-issued  January  24,  1871,  and  is  now  known  as  re- 
issue No.  4,240,  extended  for  the  term  of  seven  years  from  the 
twenty-eighth  day  of  July,  1871.  The  other  patent  sued  on  is 
also  for  an  improvement  in  fare  boxes,  granted  to  Elijah 
C.  Middleton,  assignee  of  James  F.  Wincbell,  December  2, 
1871,  numbered  121,920,  and  on  the  seventeenth  of  April, 
1873,  assigned  to  the  plaintiff.  The  defendant  denies  the 
infringement,  and  also  disputes  the  validity  of  the  patents 
sued  on. 

The  questions  raised  in  respect  to  the  Slawson  patent.  No* 
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4,240,  will  be  first  considered.  The  patent  oontains  two 
claims,  in  the  following  language : 

*' First.  A  fare  box,  composed  of  two  compartments  so  com- 
bined that  the  fard,  on  being  deposited  through  an  opening  in 
one  of  them  by  the  passenger,  without  the  intervention  of  the 
driver  or  conductor,  shall  be  temporarily  arrested  therein  for 
examination  or  inspection  by  the  driver  or  conductor,  through 
an  opening  therein  covered  by  a  transparent  medium,  aiid 
then,  when  approved  of,  transferred  directly  to  the  second  or 
general  receiving  compartment,  which,  as  well  as  the  first,  is 
made  inaccessible,  except  by  violence,  to  the  driver  or  other 
unauthorized  person,  for  the  purpose  set  forth. 

*^ Second.  A  fare  box  having  two  compartments,  into  one  of 
which  the  fare  is  first  deposited,  and  temporarily  arrested, 
previously  to  its  being  deposited  in  the  other,  when  the 
former  is  provided  with  openings  covered  or  protected  by 
transparent  mediums  or  devices  so  arranged  that  the  pas- 
senger can  see  through  one,  and  the  driver  or  conductor 
through  the  other,  in  the  manner  substantially  as  and  for  the 
purposes  set  forth.** 

Subsequent  to  the  extension  of  this  patent,  and  on  Septem- 
ber 6,  1877,  the  patentee  filed  a  disclaimer  in  which  he  sets 
forth  that  through  inadvertence,  accident,  or  mistake  the 
specification  or  claims  of  the  said  letters  patent  are  too  broad, 
including  that  of  which  the  said  patentee  was  not  the  first 
inventor,  and  thereupon  he  enters  his  disclaimer  to  that  part 
of  the  claims  in  said  specifications  which  constitutes  the  first 
of  the  claims  above  set  forth.  The  effect  of  this  disclaimer 
was  to  limit  the  invention  to  a  fare  box  composed  of  two  oom- 
partments^  where  the  compartment  into  which  the  fare  is  first 
deposited  is  provided  with  two  windows  so  arranged  that  the 
passengers  can  see  through  one,  and  the  car  driver  through 
the  other. 

It  will  be  observed  that  no  claim  is  made  to  any  particular 
device  by  which  the  fare  when  deposited  is  temporarily  ar- 
rested before  passing  into  the  lower  compartment,  nor  to  any 
form  of  opening  in  the  box,  nor  to  any  particular  locality  for 
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ihd  windows,  provided  only  they  are  so  arranged  that  the 
passengers  can  see  through  one  and  the  driver  the  other. 

It  must  also  be  observed  that  the  first  claim  described  a 
fare  box  similar  in  all  its  respects  to  the  fare  box  described  in 
the  second  claim,  with  the  single  exception  that  it  contained 
bat  one- window,  so  arranged  that  the  driver  coald  see  through 
it.  And  such  a  fare  box  the  disclaimer  asserts  was  known 
prior  to  the  plaintiff's  invention.  It  is  apparent,  thereforCj^ 
that  the  only  novelty  in  the  plaintiff's  invention,  as  it  now 
stands  described  in  his  patent,  consists  in  the  additional 
window,  so  arranged  that  a  passenger  by  looking  through  it 
can  see  the  fare  deposited  by  him.  The  question,  therefore, 
at  once  arises^  whether  the  addition  of  such  a  window  to  a 
known  style  of  fare  box,  having  a  window  arranged  so  that 
the  driver  can  see  the  fare  when  deposited  by  the  passenger, 
<;onBtitutes  an  invention  within  the  meaning  of  the  patent 
laws. 

The  view  taken  in  behalf  of  the  plaintiff  is  that  the  claim 
is  for  a  combination  consisting  of  certain  old  elements  and 
one  new  element,  namely,  the  additional  window. 

But  no  new  result  is  accomplished  by  the  introduction  of 
the  additional  window  in  the  fare  box.  The  fare  is  deposited 
as  before,  and  reaches  its  final  destination  in  precisely  the 
same  way  as  before,  without  acceleration,  detention,  or  devia- 
tion. The  only  distinction  between  the  old  and  the  new  box 
is  that  in  the  old  box  the  fare,  in  its  passage  from  the  pas- 
senger to  the  lower  compartment  of  the  box,  passes  by  one 
window,  while  in  the  plaintiff's  box  it  passes  by  two  windows. 
This  distinction  does  not  constitute  a  difference  in  the  result. 
The  additional  window,  it  is  true,  permits  the  transmission  of 
light  through  a  part  of  the  box,  where  before  it  could  not 
pass.  But  it  accomplishes  this  result  without  aid  from  any 
other  part  of  the  machine,  and  in  so  doing  it  in  no  way  mod* 
ifies  the  operation  of  any  of  the  other  parts.  There  is,  in 
fact,  no  joint  operation,  and  the  case  is  one  of  simple  ag- 
gregation, not  combination.  Furthermore,  all  that  the  plain- 
tiff  did  was  to  duplicate  one  of  the  features  of  the  machine, 
fiome  convenience,  doubtless,  resulted  from  this  duplication, 
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but  the  effect  prodaced  by  the  additional  window  was  the 
same  in  kind  a^  that  prodaced  by  the  existing  window,  and 
accomplished  in  the  same  way.  There  was  no  patentable 
matter  in  the  discovery  that  it  would  be  more  convenient  to 
have  light  transmitted  through  the  box  in  another  place,  and 
I  am  unable  to  see  that  any  invention  was  required  to  ac- 
complish that  result  by  adding  another  window. 

In  order  to  constitute  a  patentable  combination,  the  result 
must  be  some  effect  different  from  the  effect  of  the  separate 
parts,  and  produced  by  the  combined  forces.  A  new  result 
must  arise  from  the  reunion  of  the  elements  of  the  combina^ 
tion,  and  not  simply  from  the  separate  action  of  each  ele- 
ment. So  the  law  has  been  declared  in  numerous  cases,  and 
no  different  rule  is  contended  for  in  this  case.  The  difficulty 
in  this,  as  in  most  cases  of  this  description,  is  not  in  regard 
to  the  rule  of  law,  but  in  applying  the  rule  with  proper  dis- 
crimination to  the  facts  of  the  particular  case.  It  is  not, 
therefore,  to  be  expected,  in  controversies  of  this  character, 
that  any  prior  adjudged  case  can  be  found  so  similar  in  its 
facts  as  to  furnish  a  direct  authority  one  way  or  the  other. 

But,  in  this  instance,  there  is  one  prior  adjudged  case  so 
very  similar  to  the  one  in  hand,  that  it  may  very  well  be  said 
to  compel  the  conclusion  that  this  patent  is  void.  I  refer  to 
the  case  of  Hailes  v.  Van  Wormer,  20  Wall.  364.  That  was 
the  case  of  a  base-burning  stove  having  two  chambers,  in  one 
of  which  the  coal  is  first  placed,  and  whence  it  descends  to 
the  other  and  is  there  consumed.  One  claim  of  the  patent 
was  for  the  construction  of  an  ''illuminating  window''  in  one 
of  the  chambers,  in  combination  with  certain  other  designated 
parts  of  the  stove.  The  "illuminated  window"  was  an  open- 
ing in  the  stove  covered  with  mica.  The  other  parts  of  the 
stove  were  already  known  in  combination,  and  the  court  says : 
"It  is  impossible  to  regard  the  mere  addition  of  such  open- 
ings to  a  stove,  containing  the  improvements  described  in  th^ 
re-issued  patent,  as  the  formation  of  a  new  combination.  It 
is  not  invention."  In  that  case  the  rest  of  the  stove  was  old, 
as  here  the  rest  of  the  fare  box  is  conceded  by  the  disclain]ier 
to  be  old.    In  that  casei  as  here,  the  additional  element  was 


Digitized  by  VjOOQIC 


6LAWS0N  V.  a.  8.,  P.  P.  A  F.  B.  CO.  685 

an  opening  covered  by  a  transparent  medium.  In  that  case 
the  object  of  the  opening  was  to  enable  the  coal  which  passed 
from  the  upper  to  the  lower  compartment  of  the  stove  to  be 
seen  through  the  opening.  In  this  case  the  object  of  the 
opening  is  to  enable  the  fares  which  pass  from  the  upper  to 
the  lower  compartment  of  the  fare  box  to  be  seen  through  the 
opening.  There  such  openings  were  a  well-known  device 
applied  to  stoves.  Here  a  similar  opening  was  employed  for 
the  same  purpose,  in  the  fare  box  admitted  to  be  old.  In 
this  case,  therefore,  as  in  that,  it  must  be  said  that  it  is  im- 
possible to  regard  the  mere  addition  of  such  an  opening  to 
a  fare  box,  conceded  to  be  old,  as  the  formation  of  a  new  pat- 
entable combination.     It  is  not  invention. 

There  remains  to  consider  the  second  patent  upon  which 
the  plaintiff  relies  in  his  bill.  This  patent  was  issued  to 
Elijah  G.  Middleton,  assignee  of  James  F.  Winchell,  dated 
December  12,  1871,  and  is  also  a  patent  for  an  improvement 
in  fare  boxes.  The  specification  states  that  "the  improve- 
ment relates  to  the  mode  of  illuminating  the  interior  of  a 
fare  box  in  street  railway  cars  or  other  vehicles  when  used 
during  the  night,  and  it  consists  in  the  construction  of  the 
fare  box  with  suitable  openings  and  reflectors,  arranged  and 
adapted  to  receive  light  from  the  ordinary  head  lamp  placed 
above  the  fare  box." 

The  claim  is  as  follows :  ''What  I  claim  and  desire  to  se- 
cnre  by  letters  patent  is  lighting  the  interior  of  a  fare  box  at 
night  by  light  obtained  from  the  head  light  of  the  car,  thrown 
by  the  reflector,  I,  through  an  opening,  H,  in  the  head-lamp 
box,  into  the  chamber,  for  the  temporary  detention  of  the  fare 
for  inspection,  substantially  in  the  manner  and  for  the  pur- 
pose set  forth.* 

The  contention  on  the  part  of  the  plaintiff  is  that  this  is 
a  claim  for  a  combination  of  certain  old  elements, — viz.,  (1,) 
a  fare  box  with  an  opening  at  the  top  covered  by  glass  or 
other  transparent  substance;  (2)  the  head  lamp  of  a  car; 
(3)  a  reflector, — in  such  a  manner  that  a  part  of  the  light 
from  the  head  lamp  shaU  be  reflected  upon  the  platform  of 
the  fare  box.    Assuming  the* claim  to  be  for  a  combinatioui 
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the  only  novelty  pretended  consists  in  the  arranging  the  fare 
box,  lamp,  and  reflector  in  such  a  manner  that  .light  from 
the  lamp  will  be  thrown  into  the  fare  box.  No  invention  was 
required  to  so  arrange  these  parts.  It  would  not  fail  to  be 
accomplished  by  any  person  of  ordinary  intelligence  and  ex- 
perience who  should  attempt  it. 

This  patent,  therefore,  must  be  held  to  be  void.   The  result 
is  that  the  bill  is  dismissed^  with  costs. 


AvEBiOAH  Whip  Go.  o.  Hampdbn  Whip  Co.  and  others. 

{Circuit  Court,  D.  MaMachutetU,    ,  1880.) 

1.  Rs-l8SUB  No.  5,651,  for  an  improvement  in  the  modes  of  constructing 
whip-stocks,  hM  valid  as  to  the  first  claim,  Jidd  anticipated  as  to  the 
second  claim. 

In  Equity. 

Patent  No.  132,909  was  granted  David  G.  Hull,  November 
12,  1872,  on  an  application  said  to  have  been  filed  March  9, 
1871,  for  an  improvement  in  modes  of  constructing  whip- 
stocks.  In  his  specification  he  said :  ''In  the  common  way 
heretofore  practiced  for  making  a  whip-stock  of  pieces  of  rat* 
tan  and  a  metallic  load,  the  pieces  of  wood  were  arranged 
around  the  load-piece,  with  their  butts  even,  or  about  so, 
with  each  other,  in  consequence  of  which  the  part  at  the  butt 
of  the  stock  held  or  grasped  by  the  chuck  of  the  turning 
machine  could  not  be  turned  thereby,  but  had  to  be  subse- 
quently reduced  by  other  means.**  He  then  described  the 
mode  of  making  his  improved  whip-stock,  showing,  with  the 
assistance  of  his  drawings,  substantially  this :  that  he  inserted 
a  plug  or  backing  of  wood  in  the  butt  of  the  whip-stock,  at 
the  part  which  is  grasped  by  the  chuck  of  the  lathe,  in-  place 
of  the  metallic  load-piece,  so  that  when  the  stock  is  taken  out 
of  the  machine  this  part  can  be  sawed  off  without  obstruction 
from  the  iron  or  leaden  load-piece,  instead  of  being  planed  or 
wnittled  down  to  suit  the  taper  of  the  whip.    He  adds :    "I 


Digitized  by  VjOOQIC 


AXBBI0A9  iraiP  CO.  V.  EAUPPBN  WHIP  00.  £87 

am  aware  thai  in  turning  an  article  it  has  been  caatomary  to 
ase  a  blank  longer  than  the  article,  and  afterwards  to  remove 
the  surplus  at  each  or  either  end  of  the  article.  Such,  how- 
ever, constitutes  no  part  of  my  invention,  but  is  only  incident 
to  it  in  the  matter  of  reduction  of  it  or  [?  to]  the  whip-stock. 
I  therefore  make  no  claim  to  such  a  process  of  turning  an 
article  from  a  blank  longer  than  the  article,  and  subsequently 
removing  the  surplus  at  either  or  each  end  of  the  article." 
The  claim  was  "the  method  of  constructing  a  whip-stock  by 
making  a  stump-shod  on  the  end  of  the  stock  by  the  insertion 
of  a  backing  or  plug  within  the  surrounding  rattans,  for  the 
purpose  of  allowing  the  butt  of  the  whip  to  be  entirely  finished 
by  turning,  and  the  superfluous  material  to  be  removed  by 
the  saw,  all  in  the  manner  described." 

Be-issue  No.  5,651  was  granted  the  patentee,  November  11, 
1878,  in  which  the  description  of  the  manufacture  was  like 
that  in  the  original  patent,  but  a  statement  and  a  claim  were 
added.  The  former  is :  "The  extension  of  the  rattan  strips,  D, 
rearward  beyond  the  load-piece,  with  or  without  the  plug  or 
prism,  is  a  matter  of  my  invention.  Although  the  extension 
alone,  without  the  load-piece,  makes  a  stump-shod  which  can 
be  used  in  holding  the  stock  in  the  chuck  of  the  turning 
machine,  the  addition  of  the  plug  makes  the  stump-shod 
stronger,  and  not  liable  to  cripple  or  give  way  under  the  action 
of  the  machine.**  The  additional  claim,  which  was  the  first 
of  the  re-issue,  was  for  a  whip-stook  with  the  parts  arranged 
as  described,  showing  the  rattan  strips  surrounding  the  load- 
piece,  and  extended  rearward  beyond  it,  substantially  as 
described.  The  second  claim,  like  the  single  claim  of  the 
original  patent,  though  somewhat  differently  expressed,  was 
for  the  arrangement  when  the  plug  was  used. 

There  was  evidence  tending  to  show  that  the  invention 
claimed  first  in  the  re-issue  was  made  in  1865,  when  about 
one  gross  of  whips  were  made  and  sold ;  and  the  second  part, 
where  the  plug  is  used,  was  made  in  1870,  within  two  years 
before  the  application  for  the  original  patent.  There  was 
much  conflicting  evidence  upon  the  state  of  the  art  before 
1865  and  before  1870. 
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r.  L.  lAvermore,  for  complamants, 

B.  F.  Thurston,  for  defendaaitB. 

Lowell,  G.  J.  As  I  construe  the  patent,  it  is  for  an  im- 
provement in  the  manufacture  of  that  class  of  whips  which 
are  turned  in  a  lathe,  and  the  whip-stock  claimed  is  the  stock 
just  before  it  goes  into  the  lathe,  or  an  improvement  in  the 
manufacture  at  that  part  of  its  progress.  This  last  point  is 
very  important,  because  one  Herrick  is  proved,  without  con- 
tradiction, to  have  made  whip-stocks,  with  a  wooden  plug  or 
backing,  before  1870.  Herrick  did  not  finish  his  whip-stocks 
in  a  lathe,  though  they  were  fit  for  that  mode  of  operation, 
and,  if  the  second  claim  of  the  re-issue  is  for  a  turned  whip- 
stock,  it  might,  perhaps,  be  sustained.  But  the  claim  itself 
declares  that  the  arrangement  is  ''in  order  that  the  butt  of 
the  stock  may  be  held  and  finished  by  a  turning  machine,  ** 
and  a  statement  precisely  like  this  is  made  in  an  earlier  part 
of  the  specification.  That  claim  must,  therefore,  be  held  to 
have  been  anticipated  by  Herrick,  and  to  be  void. 

The  invention  mentioned  in  the  first  claim  was  made  in 
1865,  and  was  not,  in  my  opinion,  in  public  use  or  on  sale 
more  than  two  years  before  March  9,  1871,  by  reason  of  the 
manufacture  at  Gharlestown;  not  on  sale,  because  neither 
the  invention,  nor  anything  which  embodies  or  would  be 
likely  to  suggest  it,  is  found  in  the  completed  whip ;  and  not 
in  public  use,  because  the  invention  was  tested  in  the  only 
way  in  which  it  could  fairly  be  tested,  by  making  a  few  at 
the  factory  where  the  patentee  was  employed. 

The  law  since  1870,  as  I  understand  it,  has  avoided  a  pat- 
ent, if  any  one  has  publicly  used  or  has  sold  the  same  inven- 
tion, by  whomsoever  discovered,  for  more  than  two  years  before 
the  patent  was  applied  for.  The  Herrick  whip  was  certainly 
made  before  1870,  but  1  do  not  think  it  is  proved  to  have 
been  made  before  March  9,  1869.  The  precise  date  is  left  in 
much  doubt. 

I  do  not  find  that  this  invention  was  anticipated.  Spencer's 
evidence  as  to  certain  kinds  of  whips,  of  which  he  gives  repro- 
ductions, is  seriously  contradicted  by  workmen  referred  to  by 
him,  as  well  as  by  others;  and  none  of  the  whips,  if  they  were 
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made,  were  of  the  class  of  whips  which  were  or  could  be 
turned  in  a  lathe.  If  some  of  them  had  a  backing  of  wood 
below  the  iron,  it  was  not,  in  my  opinion,  the  equivalent  of* 
that  of  the  patent. 

Whether  the  invention  of  the  first  claim  was  patentable,  in 
view  of  the  state  of  the  art  admitted  in  the  specification,  is 
certainly  a  nice  question.  Hull  disclaims  the  process  of  turn- 
ing an  article  so  as  to  leave  a  **8tump-8hod"  or  piece  to  be 
cut  off.  This  was  done  in  turning  the  legs  of  chairs  and  other 
articles.  I  suppose  he  means  that  he  disclaims  any  broad  or 
general  application  of  this  mode  of  manufacture.  As  applied 
to  a  whip-stock  with  the  peculiar  benefit  which  it  gives,  and 
the  exact  application  which  it  requires,  I  think,  upon  the 
whole,  it  may  be  supported  as  being  something  more  than  the 
new  application  of  an  old  method.  The  invention  does  not 
consist  either  in  making  a  ''stump-shod"  or  in  sawing  it  off, 
but  in  combining  tHe  metallic  load-piece  of  a  whip-stock  with 
the  stump-shod  in  such  a  way  that  the  stump-shod  may  be 
sawed  off. 

I  find  the  first  claim  of  the  patent  to  be  valid,  and  to  have 
been  infringed. 

Decree  for  the  complainants. 


SiNOiiAiB  and  others  «.  Baokus. 

(Circuit  Churt^  D.  Massachusetts,    ,  1880.) 

1.  Patbiit  No.  45,344,  granted  to  D.  M.  Moore  in  December,  1864,  for  aa 
improvement  in  wrenches,  held  valid. 

In  Equity. 

Lowell,  G.  7.  The  patent  of  D.  M.  Moore,  No.  45,844,  was 
granted  in  December,  1864,  upon  an  application  filed  October 
1,  1864,  for  an  improvement  in  wrenches.  The  patented 
tool  is  a  wrench  with  a  double-faced  ratchet-wheel  connected 
with  two  pawls,  which  are  controlled  by  a  lever  and  springs. 
The  springs  tend  to  keep  the  pawls  in  contact  with  both  faces 
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of  the  ratchet,  and  when  the  lever  is  eentral  or  out  of  use  the 
pawls  lock  both  faces  of  the  ratchet-wheel,  and  leave  the 
wrench  rigid  like  the  old  form  of  that  tooL  By  moving  the 
lever  to  the  right  the  pawl  on  that  side  is  disengaged,  and  the 
ratchet-wheel  is  free  to  move  to  the  right,  but  is  rigid  in  the 
other  direction,  and  so,  conversely,  when  the  lever  is  moved 
to  the  left  the  pawl  on  this  side  is  disengaged.  The  claim  is 
for  "the  combination  in  a  wrench  of  the  ratchet-wheel,  B, 
containing  the  socket  for  seizing  the  work,  with  the  detents, 
[pawls,]  6,  b,  and  lever,  g,  so  constructed  as  to  lock  the  ratchet 
Against  rotation  in  any  direction,  and  also  to  lock  it  at  will 
BO  that  the  implement  may  be  worked  as  a  right-hand  or  left- 
hand  wrench  without  removing  it  from  the  work,  substantially 
as  described,'' 

The  defendant  uses  the  ratchet-wheel  with  the  spring,  pawls, 
and  lever  precisely  like  Moore's,  in  a  bit-stock  which  is  adapted 
to  receive  various  tools.  Upon  inspection'!  cannot  doubt  that 
one  was  copied  from  the  other.  The  plaintiffs'  expert  testi- 
fies that  this  part  of  the  defendant's  bit-stock  operates  like  a 
wrench,  and  that  wrenches  are  often  used,  to  work  taps,  which 
are  tools  for  turning  screw  threads.  These  statements  are  not 
denied,  and,  if  true,  there  is  no  doubt  that  the  defendant  uses 
the  plaintiffs'  wrench,  with  additions,  and  infringes  the  patent. 

There  are,  however,  two  questions  of  fact  which  affect  the 
validity  of  the  patent.  Three  witnesses  declare  that  they  used 
a  wrench  which  would  operate  as  a  right  or  left  hand  ratchet- 
wrench,  or  as  a  rigid  one ;  and  they  reproduce  from  memory 
a  model  which  they  say  is  substantially  like  it.  It  is  true, 
and  is  creditable  to  them,  that  they  do  not  undertake  to  verify 
the  reproduction  as  precisely  like  the  original.  This  tool  is 
known  in  the  record  as  the  Coggeshall  wrench,  and  the  origi- 
nal has  not  been  seen  for  about  20  years.  Supposing  the 
model  to  represent  the  original,  the  question  is  whether  Moore 
made  a  patentable  improvement  upon  it. 

The  Coggeshall  tool  had  two  wheels  rigidly  united,  with 
their  cogs  facing  different  ways,  two  pawls  with  suitable 
springs,  which  made  the  wrench  rigid  when  both  were  oper- 
ating, and  a  rotary  cam,  by  the  action  of  which  either  pawl 
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might  be  thrown  out  of  connection  with  its  wheel.  This 
wrench  could  be  used  in  the  three  modes  of  Moore's,  and  is 
the  only  wrench  before  Moore's  which  had  so  great  a  capacity, 
and  was  at  the  same  time  wholly  automatic.  It  had  a  sepa- 
rate wheel  for  each  set  of  ratchets,  instead  of  a  double-faced 
wheel,  and  its  lever  or  cam  for  moving  the  pawls  was  much 
inferior  to  Moore's,  because  the  latter  taikes  fixed  positions, 
and  is  locked  in  each,  while  Goggeshall's  might  be  turned  too 
far,  or  might  turn  back,  and  would  need  constant  attention 
to  keep  it  in  the  required  place.  I  have  no  doubt  that  these 
differences,  would  make  Moore's  invention  patentable,  if 
Goggeshall's  had  been  patented.  Whether,  when  a  patentee 
has  made  an  original  invention,  which  is  confessedly  an 
improvement  upon  all  old  machines,  he  is  conclusively  pre- 
sumed to  have  known  every  lost  and  forgotten  machine  in  the 
line  of  his  art,  and  therefore  must  prove  invention  over  the 
best  of  them,  as  he  undoubtedly  must  be  presumed  to  know 
of  any  machine  whi<}h  fully  embodied  his  invention,  I  am  not 
prepared  to  say.'  The  patent  may  be  held  good  for  precisely 
what  Moore  invented,  which  is  precisely  what  the  defendant 
uses. 

The  other  question  of  fact  is  whether  Moore  publicly  used 
his  wrench  before  the  first  day  of  October,  1862;  that  is  to 
say,  more  than  two  years  beford  he  applied  for  his  patent. 
Moore  swears  that  he  invented  the  tool  in  1859,  at  Philadel- 
phia, where  he  was  then  employed,  and  used  one  there  openly 
a  great  many  times,  and  afterwards  at  Hartford,  and  lastly  at 
Windsor,  his  home,  to  which  he  returned  about  November, 
;1861.  He  was  not  cross-examined;  why,  I  do  not  know. 
Witnesses  have  been  called  to  give  such  negative  evidence  as 
they  might  in  relation  to  all  the  places  at  which  Moore  says 
he  used  that  wrench.  He  is  not  corroborated,  excepting  as  to 
the  use  in  Windsor.  The  patent  was  issued  upon  his  written 
statement  that  he  had  not  made  such  use  as  he  now  swears 
to,  and  was  sold  under  an  implied  obligation  to  disclose  any 
such  defect  in  his  title.  If  what  he  now  testifies  is  true,  he 
has  committed  a  fraud  on  the  public,  and  on  his  assignees; 
and  I  do  not  think  I  ought  to  regard  his  testimony  of  much 
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weight,  except  as  it  is  oonfirmed  by  others.  I  think,  upon  the 
evidence,  I  ought  to  lay  out  of  the  case  the  alleged  use  in 
Philadelphia  and  Hartford. 

Moore  returned  to  Windsor  in  the  autumn  of  1861,  and 
four  witnesses  are  called  to  prove  that  he  used,  and  lent  to 
others  for  use,  a  wrench  like  that  of  the  patent,  before  October 
1, 1862.  It  is  very  difficult  for  witnesses  to  fix  within  a  month 
or  even  a  year  the  exact  time  of  an  occurrence  of  no  impor- 
tance to  themselves,  to  which  their  attention  is  called  after 
the  lapse  of  16  or  17  years.  This  difficulty,  inherent  in 
the  subject,  must  be  fully  overcome  by  one  who  assails  a 
patent.  Another  question  which  always  arises  is  whether  the 
use  was  within  the  limits  of  a  justifiable  test  or  experiment.  I 
have  read  the  evidence  with  great  care,  and  am  satisfied  that 
Moore  did  not  make  a  wrench  for  sale  until  within  two  years 
before  his  application.  As  the  value  of  his  invention  was  not 
for  his  personal  use,  as  is  often  the  fact  with  manufacturers 
who  improve  a  machine  used  in  their  particular  business,  so 
much  as  for  the  sale  of  the  tools  or  the  royalties,  I  consider 
this  fact  very  important.  The  chief  witness  to  prior  use,  E. 
F.  Spaulding,  gives  a  deposition  which  is  clear  and  candid; 
but  he  had  told  one  of  the  plaintiffs,  a  very  short  time  before 
he  testified,  that  he  had  no  means  of  fixing  the  date,  and 
could  not  fix  it.  This  he  very  fairly  admits,  and  he  does  not 
explain  how  his  memory  has  been  refreshed.  Besides,  the 
evidence  of  this  witness,  while  it  is  not  wholly  consistent  with 
itself  upon  the  other  point,  yet  leaves  upon  the  mind  an 
impression  that  the  use  which  he  testifies  to  was  experimental. 
Such  is  the  fair  result  of  his  evidence  at  pages  235  to  237  of 
the  record.  And  so  of  the  only  other  witness  whose  means 
of  knowledge  were  considerable,  Edminster.  The  point  which 
the  defendant  takes  as  to  the  use  by  Edminster  is  that  Moore 
permitted  him  to  try  the  wrench  in  order  to  induce  him  or  his 
father  to  take  an  interest  in  it,  and  help  Moore  in  procuring 
a  patent.  The  witness  so  puts  it.  But  I  consider  it  too  nice 
a  point  to  say  that  the  future  patentee,  when  he  permits  a 
person  to  test  his  tool  by  a  short  use  with  a  view  to  interest 
him  in  its  being  patented,  is  not  testing  his  tool,  but  only  the 
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.mind  of  the  borrower.  I  do  not  know  that  an  inventor  is 
bound  to  satisfy  his  own  mind  alone  by  his  experiments. 
The  question  to  be  determined  is  not  only  whether  the  tool 
will  work,  but  in  what  modes  and  with  what  advantages  over 
old  tools;  how  well  it  will  work  and  how  cheaply;  and  I  am 
of  opinion  that  he  may,  in  such  a  case  as  this,  test  not  only 
its  patentability,  but  the  degree  of  it,  if  I  may  bo  say;  that 
is,  whether  it  is  worth  while  to  patent  it.  I  must  not  be 
understood  as  speaking  of  a  case  in  which  the  tool  or  thing 
patented  has  been  sold  more  than  two  years  before  the  appli- 
cation. 

Decree  for  the  complainants. 


DuNBAB  and  others  v.  Albebt  Field  Tack  Co.  and  others. 
{Oireuii  Oowri^  D.  Mauaeh/tuetts.    ,  1879.) 

1.  Patents  Nob.  90,902  and  164,839,  for  improved  cut  shoe  nails,  held 

valid,  and  infringed  hy  the  **  cub  "  nail. 

2.  Invention — ^Patentability.— The  addition  of  corrugations  to  a  specific 

kind  of  shoe  nails  is  patentable,  although  shoe  nails  had  been  pre- 
viously corrugated. 

In  Equity. 

Lowell,  G.  J.  This  suit  is  brought  npon  two  patents 
granted  to  Hosea  F.  Whidden,  one  of  the  plaintiffs.  No. 
90,902,  dated  Jane  1,  1869,  is  for  a  cut  shoe  nail  having  a 
round  frustro-conical  head,  a  tapering  shank,  and  serrated 
comers  or  edges ;  the  point  of  the  shank  being  cut  thin  so  as 
to, clinch  readily  when  the  nail  is  driven  against  what  is  called 
the  armored  last.  Patent  No.  164,889,  dated  June  22, 1875, 
is  for  an  improvement  upon  this  nail  by  making  the  head 
longer,  the  mode  of  making  it  being  fully  described. 

It  has  been  held  by  Judge  Shepley  that  this  naU  does  not 
infringe  the  patent  granted  to  Estabrook,  No.  85,374,  dated 
December  29, 1868,  that  not  being  a  cut  nail,  and  not  having 
a  head.      Estabrook  v.  Dunbar,  10  0.  G.  909.     It  is  said 
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that  Estabrook  and  his  partner  are  the  persons  who  make 
the  nails  used  by  the  defendants;  and  the  defendants  admit 
that  one  of  the  nails  which  they  use  infringes  both  patents; 
bat  they  deny  that  the  other,  or  ''cab''  nail,  infringes;  and 
deny  that  either  patent  is  valid. 

There  is  no  conflict  of  evidence  in  re3pect  to  the  principal 
patent,  90,902.  It  is  admitted  by  the  defendants  that  the  nail 
is  specifically  new,  and  by  the  plaintiffs  that  the  ''Bent"  nail, 
which  was  patented  more  than  a  year  before  Jane,  1869,  is 
substantially  like  Whidden's  nail,  except  that  the  latter  has 
corrugations  on  the  sides,  which  undoubtedly  serve  a  useful 
purpose  in  holding  the  nail  in  place.  The  question  is 
whether  the  addition  of  corrugations  to  the  "Benf*  nail  is  a 
patentable  improvement^  in  view  of  the  fact,  admitted  in  the 
specification,  that  shoe  nails  had  been  corrugated  before  June, 
1869. 

This  question  of  patentability  is  often  one  of  very  great 
embarrassment.  The  patent  law  requires  the  presence  of 
what  it  calls  invention,  as  contradistinguished  from  con- 
structive ability;  but  it  furnishes  no  test,  for  all  cases,  by 
which  they  can  be  discriminated.  The  decision  does  not 
necessarily  depend  upon  the  amount  of  thought,  or  even  of 
experiment,  which  may  have  been  had  in  reaching  the  result. 
Thus,  if  an  old  machine  or  process  is  put  to  a  new  use,  in- 
vention is  positively  excluded,  although  the  new  use  may  appar- 
ently be  very  remote  from  the  old,  requiring  experiment  to 
ascertain  its  practicability;  and  though  the  actual  operation 
of  the  machine  or  process  may  not  be  exactly  the  same  in 
the  new  as  in  the  old  application,  provided  no  new  means  are, 
in  fact,  employed. 

When  the  patentee  has  produced  something  new,  the  ques- 
tion is  more  difficult.  Some  changes,  such  as  a  substitution 
of  brass  for  iron,  or  of  steam-power  for  horse-power,  are,  at 
the  present  day,  presumed  to  be  within  the  common  knowl- 
edge of  mechanics. 

Does  the  addition  of  corrugation  to  a  smooth  shoe  nail 
come  within  this  class  of  cases?  It  is  impossible  to  give  a 
wholly  satisfactory  reason  for  answering  this  question  either 
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way.  That  Mr.  Bent  did  not  corrugate  hisnafl,  and  that  the 
patented  nail  has  gone  into  extensive  use,  are  faots  which 
seem  to  point  to  both  novelty  and  utility;  and  the  patent  is 
prima  facie  evidence  of  both.  Judge  Shepley  held  the  Esta- 
brook  patent  to  be  valid,  though  of  limited  application,  not- 
withstanding earlier  nails,  which^  separately  considered, 
contained  his  improvements.  The  value  of  the  serrations 
or  corrugations  appears  to  be  very  marked  in  this  nail,  when 
intended  for  a  shoe  nail ;  and,  upon  the  whole,  I  do  not  find 
it  to  be  proved  that  this  mode  of  construction  was  so  well 
known,  as  applied  to  cut  nails,  that  I  can  hold  it  to  have  been 
an  obvious  alternative  mode  of  making  the  **Bent"  nail. 

With  regard  to  patent  No.  164,889,  the  only  question  affect- 
ing  its  validity  is  whether  the  discovery  was  made  by  Whid- 
den,  or  was  communicated  to  him  by  the  plaintiff  Dunbar; 
On  this  point  I  have  examined  the  evidence,  and  do  not  think 
that  the  defence  is  made  out. 

Whether  the  "cub"  nail  infringes,  depends  on  whether  it 
works  in  substantially  the  same  way  to  produce  a  like  result. 
Neither  the  head  nor  the  body  of  this  nail  is  precisely  like 
that  of  90,902.  It  does  not  begin  to  taper  so  soon,  and  its 
head  and  point  are  both  shaped  somewhat  differently  from 
those  described  in  the  patents.  I  think,  however,  that  the 
evidence  shows  it  to  be  similar  in  operation  and  result. 

Decree  for  the  complainants. 


DuNBAB  and  others  v.  Estabbook  and  others. 

{Oireuit  Ccurt^  Z>.  Masiockusetts.    ,  1880.) 

1«  Patents  Nos.  90,902  Ain>  164,889,  for  improved  cut  shoe  nails,  hdd 
valid,  and  infringed  by  the  '*  cub  "  nail. 
EUaJbrook  v.  Dunbar,  106  G.  909,  explained. 

In  Equity. 

Lowell,  C.  J.     In  this  motion  for  a  preliminary  injuno- 
tion  the  recent  case  of  Dunbar  v.  TJie  Albert  Field  Tack  Canu 
v.4,no.6— 35 
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pany,  ante,  543,  has  been  reargued,  as  has  also  that  case  itself 
by  written  briefs,  and  this  opinion  will  serve  for  both  oases. 

In  that  case  I  decided  that  Whidden's  patents  for  improved 
cut  shoe  nails,  No.  90,902  and  No.  164,889,  were  valid,  and 
were  infringed  by  the  nail  now  before  me,  called  the  **cub'* 
nail.  The  defendants  act  under  the  Estabrook  patent  for  an 
improved  screw-peg  for  shoes,  which  was  decided  by  Judge 
Shepley  to  be  valid  upon  the  construction  which  he  gave  it, 
construing  the  invention  somewhat  narrowly  in  order  to  pre- 
serve the  patent,  but  holding  that  it  did  not  cover  the  plain- 
tiff's  patented  cut  shoe  nails.  Estabrook  has  not  confined  his 
manufacture  wholly  to  the  nails  which  he  patented,  but  has 
made,  besides  those,  one  which  was  an  admitted  infringe- 
ment of  Whidden,  and  one  other  which  I  decided  to  be  so. 
This  he  did,  hoping  that  Whidden's  patents  would  be  declared 
void. 

Both  questions  have  been  reargued :  whether  the  Whidden 
patents  are  valid,  and  whether  the  ''cub"  nail  infringes  them. 

A  considerable  part  of  the  argument  and  of  the  affidavits 
relies  on  a  supposed  opinion  of  Judge  Sbepley  in  the  case 
already  mentioned,  in  which  the  parties  were  reversed, 
(Estabrook  v,  Dunbar,  10  0.  G.'909,  910;)  the  defendants 
fearing  that  I  may  have  overlooked  Judge  Shepley's  expres- 
sions on  this  subject,  and  more  particularly  what  he  said 
about  the  Field  nail.  He  there  said  that  the  nail  of  Whidden 
(now  the  plaintiffs'  naU)  was  ''scarcely  distinguishable, except 
in  form,  from  the  Field  nail,  so  called,  and  other  tapering  and 
corrugated  nails  which  were  in  common  use.  So  far  as  the 
defendants*  (now  plaintiffs')  nail  differs  in  form  from  nails 
which  were  old,  it  is  merely  an  attempt  to  improve  upon  the 
form  of  the  old  corrugated  tapering  cut  shoe  nail." 

These  remarks  are  said  to  have  guided  the  defendants  in 
assuming  that  Whidden  had  merely  "attempted"  an  improve- 
ment on  the  Field  nail,  and  in  acting  accordingly. 

No  one  has  a  higher  estimate  than  I  have  of  the  value  of 
Judge  Shepley's  opinion.  Upon  such  a  question  of  fact, 
involving  mechanics,  I  consider  it  much  better  than  my  own. 
But  the  remark  is  obvious  that  in  that  case  he  had  no  occa- 


Digitized  by  VjOOQIC 


PUNBAB  V.  BBTABBOOK*  647 

sion  to  institute  a  comparison  between  Whidden*s  nail  and 
those  which  preceded  it,  I  do  not  believe  he  intended  to 
express  anything  more  than  a  present  impression,  if  so  much. 
He  was  deciding  the  dififerences  between  Estabrook  and 
Whidden,  and  not  those  between  Whidden  and  Field  or  Bent. 
Judge  Shepley,  I  am  sure,  would  have  been  much  surprised 
to  learn  that  he  was  supposed,  in  deciding  one  case,  to  have 
decided  a  wholly  different  one.  He  said,  in  passing,  that  the 
plaintiffs'  nail  was  much  like  the  Field  and  other  nails,  as  it 
was ;  and  most  particularly  it  was  very  much  indeed  like  the 
Bent  nail, — much  more  than  it  was  like  the  Field  nail.  I 
compared,  it  with  the  Bent  nail  for  that  reason.  It  is  my 
habit  to  deal  specially  with  the.  part  of  the  case  which  seems 
to  me  the  most  difficult.  When  I  found  that  the  Bent  nail 
was  not,  on  the  whole,  an  anticipation  of  Whidden,  it  followed, 
in  my  opinion  of  the  relative  importance  of  those  two  nails  to 
the  issue,  that  the  Field  nail  was  no  answer  to  Whidden's 
patents.  Such  was  and  is  my  opinion.  I  do  not  consider 
that  the  Field  nail,  made  in  brass,  would  be  a  successful 
shoe  nail.  It  differs  at  both  ends  from  the  Whidden,  in 
important  particulars.  No  doubt  the  differences  in  all  these 
nails  are  somewhat  minute,  and  there  is  difficulty  in  sustain- 
ing any  of  the  patents;  but,  for  the  reasons  given  in  the  for- 
mer case,  judging  the  nails  by  their  work,  there  appears  to 
me  to  be  novelty  enough  to  save  the  Whidden  patents.  It 
was  not  the  Field  nail  that  caused  my  hesitation. 

I  likewise  continue  to  think  that  the  cub  nail  infringes  the 
patents  of  the  plaintiffs.  The  defendants  maintain  that  the 
cub  is  an  improvement  upon  Estabrook,  and  in  a  different 
line  of  invention,  according  to  Judge  Shepley's  views,  from 
Whidden's.  I  do  not  understand  those  views  exactly  as  the 
defendants  do.  Judge  Shepley  saved  the  Estabrook  patent, 
as  I  understand  his  decision,  by  distinguishing  his  nail  from 
the  earlier  imported  sprig  in  three  particulars,  of  which  two 
are  that  Estabrook's  patented  nail  is  without  a  head,  and  that 
it  has  a  regular  screw  thread.  He  also  twice  speaks  of  the 
Estabrook  nail  as  made  of  wire.  In  these  three  respects 
Whidden  differed  from  Estabrook,  and  therefore  did  not  in- 
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fringe  his  patent.  In  the  same  respects  the  cub  resembles 
Whidden^  and  therefore  does  infringe  his  patents.  The  cub 
nail  may  be  an  improvement  on  both  Estabrook  and  Whidden, 
for  it  has  the  round  body  of  the  former,  as  well  as  the  above- 
mentioned  features  of  the  latter;  but  its  point  of  departure 
does  not  seem  to  me  to  be  a  headless  wire  screw  peg,  so  much 
as  a  cut  corrugated  nail  with  a  head. 
Injunction  granted. 


BoHMiDT  V.  The  Stbam-Bhip  Pbnhsylvania.^ 

{Cireuit  O&urt,  E,  D.  Pmnsylmnia.    October  28, 1880.) 

1.  LiBBL  IN  Rem  fob  Refusal  of  Masteb  to  Dblivbr  Goods  Shiffbq 

— Stoppage  in  Transittj— Rights  of  Indorsee  of  Bill  of  LADma. 
Where  the  master  of  a  vessel  refuses  to  deliver  goods  shipped  under  a 
bill  deliverable  to  the  order  of  the  shipper,  in  consequence  of  direc- 
tions received  from  the  shipper  to  stop  the  goods,  which  stoppage  is 
subsequently  withdrawn  by  the  shipper,  the  vessel  is  liable  in  rem  to 
the  holder  for  the  value  of  the  bill  of  lading  indorsed  by  the  shipper,  for 
the  damages  sustained  by  a  fall  in  value  of  the  goods  between  the 
time  of  demand  and  the  time  of  actual  delivery. 

2.  Same — Meabubs  of  Damages — Loss  of  Balb  of  Goods  bt  Delay 

IN  Delivert. — If,  in  consequence  of  the  refusal  to  deliver,  the  holder 
of  the  bill  of  lading  loses  the  benefit  of  a  sale  which  he  had  made  of 
the  goods  to  arrive,  and  of  which  he  had  notified  the  master  of  the 
vessel  at  the  time  of  demand,  the  measure  of  damages  is  the  difference 
between  the  price  at  which  such  sale  was  made  and  the  market  price 
at  the  time  of  the  actual  delivery  by  the  master. 

8.  8amb— Date  at  which  Loss  is  to  bb  Estdcatbd — Offbb  to  De- 
liver— Refusal  to  Accept. — ^After  libel  filed,  the  notice  from  tho 
shipper  was  withdrawn,  and  the  master  of  the  vessel  offered  to  deliver 
the  goods,  and  requested  a  discontinuance  of  the  suit.  The  holder  of 
the  bill  of  lading  replied  that  he  would  accept  the  goods  at  the  then 
market  price,  if  the  vessel  would  pay  the  loss  to  that  time.  Subse- 
quently the  goods  were  delivered  without  prejudice.  Hdd^  that  the 
measure  of  damage  was  the  fall  in  value  to  the  date  of  actual  delivery, 
and  not  to  the  date  of  the  offer  to  deliver. 

In  Admiralty.     Appeal  from  decree  of  district  court. 
•Reported  by  Frank  P.  Prichardt  Esq.,  of  the  Philadelphia  bar. 
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This  was  a  libel  by  Henry  Sohmidt,  against  the  steam-ship 
Pennsylvania,  for  damages  for  refusal  of  the  master  to  de^ 
liver  67  bales  of  goat  skins  shipped  on  board  of  said  steam- 
ship from  Liverpool  to  Philadelphia.  The  owners  of  the 
steam-ship  filed  an  answer  averring  that  the  refusal  to  de-r 
liver  was  in  consequence  of  a  notice  from  the  shipper  to  stop 
the  goods  in  transit,  and  that  as  soon  as  this  notice  was  with- 
drawn they  had  offered  to  deliver  the  goods. 

The  testimony  disclosed  the  following  facts :  In  November, 
1877,  Henry  Schmidt,  of  Philadelphia,  received  a  letter  from 
Havemann  &  Polemann,  of  Paris,  France,  offering  to  sell  him 
10,000  Servian  goat  skins  which  they  had  purchased  at  Trieste, 
Austria.  On  November  27, 1877,  Schmidt  accepted  this  offer 
by  cable,  and  on  November  80th  sold  the  skins  to  arrive  to. 
James  S.  Keene,  of  Philadelphia.  On  December  21, 1877,  th& 
agents  of  the  American  Steam-ship  Company  received  the 
skins  at  Trieste  from  J.  Bresch,  to  be  transported  to  Liverpool* 
and  from  thence  by  one  of  the  steamers  of  the  American  line 
to  Philadelphia.  They  issued  a  bill  of  lading  for  the  goods  to 
Bresch  in  which  no  consignee  was  named,  but  the  goods  were 
deliverable  to  the  order  of  the  consignor.  Bresch,  on  the  same 
day,  indorsed  the  bill  of  lading  to  Havemann  &  Polemann,  who 
in  turn,  upon  receiving  the  money  for  the  skins,  forwarded  it 
to  Schmidt.  The  skins  arrived  at  Philadelphia  on  the  steam- 
ship Pennsylvania  on  February  3, 1878.  Before  their  arrival 
the  agents  of  the  steam-ship  company  received  notice  by 
cable  from  Bresch  to  stop  the  skins  on  account  of  insolvency 
of  consignees,  and  to  reship  them  to  Liverpool.  Upon  the 
arrival  of  the  steam-ship  at  Philadelphia,  Schmidt  presented 
the  bill  of  lading,  informed  the  master  that  he  had  sold  the 
skins  to  arrive,  and  demanded  delivery,  which,  in  consequence 
of  the  notice  from  Bresch,  was  refused.  Qn  account  of  the 
failure  to  deliver,  Eeene  canceled  the  contract  of  sale  with 
Schmidt.  On  February  12,  1878,  this  libel  was  filed  by 
Schmidt  against  the  vessel.  On  February  19, 1878,  the  notice 
to  stop  the  skins  was  withdrawn,  and  counsel  for  respondent 
then  wrote  to  counsel  for  libellant  offering  to  deliver  the  goods. 
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and  requesting  libellant  to  discontinue  the  suit  and  send  bill  of 
costs.  The  market  price  of  skins  having  fallen,  Schmidt  refused 
to  discontinue  the  suit  unless  the  steam-ship  company  would 
pay  to  him  the  difiFerence  between  the  then  market  price  o* 
the  skins  and  the  price  at  whi6h  he  had  sold  them  to  Eeene, 
which  difference  amounted  to  $1,090.51,  but  offered  to  accept 
the  goods  at  such  market  price  if  the  steam-ship  company 
would  pay  said  difference.  This  the  company  refused  to  do, 
but  afterwards,  on  March  5,  1878,  by  agreement  in  open 
court,  the  skins  were  delivered  without  prejudice,  the  court 
reserving  the  question  of  the  liability  of  the  vessel  for  dam- 
ages. 

It  appeared  from  the  testimony  that  owing  to  the  failure  in 
January,  1878,  of  a  large  dealer  in  skins  the  market  at  the 
time  of  the  arrival  of  the  steam-ship  was  unsettled;  some  of 
libellant's  witnesses  estimating  the  market  value  of  the  skins 
at  that  time  to  be  as  high  as  27  cents  per  pound,  and  some 
of  respondent's  witnesses  placing  it  as  low  as  20  cents.  It 
clearly  appeared,  however,  that  during  February,  1878,  the 
price  of  skinfl  fell,  and  that  on  March  5,  1878,  when  delivery 
was  actually  made,  the  market  value,  if  there  was  a  market, 
was  but  20  to  22  cents  per  pound. 

The  libellant  contended  that  the  vessel  was  liable  for  the 
difference  between  the  contract  price  with  Eeene  and  the 
market  value  on  March  5,  1878.  Respondents  contended 
that  as  the  master  of  the  vessel  had  acted  in  good  faith,  in 
obedience  to  an  order  of  stoppage  in  transitu,  the  vessel  was 
not  liable  at  all,  and  that  even  if  any  liability  existed  it  could 
only  be  for  the  decline  in  market  value  between  the  arrival  of 
the  vessel  and  the  offer  to  deliver  the  goods  made  February 
19,  1878.  The  district  court  entered  a  decree  in  favor  of 
libellant,  Cadwalader^  D.  J.,  delivering  the  following  opinion : 
''The  detention  of  the  skins  by  the  defendants  was  wrongful. 
There  could  be  no  rightful  stoppage  in  transitu  by  reason  of 
the  former  owner's  insolvency.  Through  this  wrongful  deten- 
tion, and  the  consequent  inability  to  deliver  the  goods  to  the 
purchaser  in  Philadelphia,  the  benefit  of  the  sale  to  him  was 
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lost.  He  rejected  the  goods,  as  he  had  a  right  to  do,  and  the 
market  had  fallen  so  that  a  loss,  which  is  the  measure  of  the 
damage,  had  been  suffered. "* 

The  district  judge  died  before  any  assessment  of  damages 
was  made,  but  as  he  had  indicated  during  the  argument  that, 
in  his  opinion,  the  measure  of  damage  should  be  the  differ* 
ence  between  the  contract  price  with  Keene  and  the  market 
value  on  February  19,  1878,  the  date  of  the  offer  to  deliver, 
the  parties,  by  agreement,  entered  b,  pro  forma  assessment  of 
damages  at  $1,090.61.  Both  parties  then  appealed  to  the 
circuit  court. 

E.  O.  Piatt  and  Samuel  Dickson,  for  libellant. 

Morton  P.  Henry,  for  respondent. 

MoEennan,  C.  J.  The  opinion  of  the  late  district  judge, 
who  decided  this  cause,  so  concisely  and  accurately  states  the 
law  by  which  it  must  be  governed,  that  I  do  not  propose  to 
add  anything  to  it. 

The  ordinary  measure  of  damages  between  vendor  and 
vendee,  for  breach  of  a  contract  for  the  sale  of  goods,  is  the 
difference  between  the  contract  price  and  the  market  price  at 
the  time  and  place  of  delivery,  for  the  reason  that  this  is  the 
actual  loss  sustained  by  the  vendee.  But  here  the  respondent 
was  in  possession  of  the  libeUant's  goods,  which  were  wrong- 
fully withheld  from  him,  whereby  he  was  disabled  from  per- 
forming a  contract  for  the  sale  of  them,  and  the  sale  of  them 
was  defeated.  Of  this  sale  the  respondent  was  duly  notified, 
when  a  delivery  of  the  goods  was  demanded,  and  by  its  refusal 
to  deliver  them  took  the  risk  of  a  renunciation  of  the  purchase 
by  the  complainant's  vendee.  Whatever  sum  the  complain- 
ant would  have  realized  by  this  contract  in  excess  of  the  mar- 
ket price  of  the  goods  at  the  time  of  their  delivery,  when  he 
had  the  power  to  dispose  of  them,  is  clearly  the  amount  of 
his  actual  loss  which  was  caused  by  the  respondent's  act* 
The  goods  were  withheld  from  the  complainant  until  the  fifth 
of  March,  1878,  and  for  the  difference  between  their  market 
price  at  that  time  and  the  price  for  which  they  had  been  sold 

.  «For  a  report  of  the  case  in  full,  with  arguments  of  counsel,  see  7 
Weekly  Notes,  98. 
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to  Eeene,  he  is  entitled  to  a  decree.  This  difference  amonnts 
to  $1,961.57,  for  which  sum,  with  interest  from  March  5, 
1878,  and  oosts^  a  decree  will  be  entered  in  favor  of  the  libel- 
lant. 


Tbbbeui  9.  The  Sohoonsb  B.  F.  Woolsbt. 
{Circuit  Comi,  8.  D.  N&u  York.    October  23, 1880.\ 

L  AdITTRATiTY  JURIHDICTIOir— P0fl8E880RT  LlEN— "CoMKCON-LawRbMBDT'* 

— Rby.  St.4  563.— a  statutory  proceeding  of  an  equitable  nature,  for  the 
enforcement  and  foreclosure  of  a  possessory  lien,  founded  upon  a 
maritime  contract,  is  not  *'a  conmion-law  remedy"  within  the  mean- 
ing of  section  563  of  the  Revised  Statutes,  relating  to  the  admiralty 
Jurisdiction  of  the  United  States  district  courts. 

In  Admiralty.     Appeal  from  the  district  court. 

Henry  D.  Hotchki$$,  for  Hawkins. 

H.  B.  Kinghorus  for  Daniel  H.  Terrell. 

BiiATCHFORD,  C.  J.  This  libel  was  filed  in  the  district  court 
against  the  schooner  B.  F.  Woolsey,  in  rem,  for  wages  alleged 
to  be  due  to  the  libellant  as  a  mariner  on  board  of  that  yes* 
sel.  One  Daniel  H.  Terrell  filed  a  claim  to  the  vessel,  and 
one  John  P.  Hawkins  also  filed  a  claim  to  the  vessel.  Each 
claimed  a  right  as  owner  to  bond  the  vessel  and  defend  the 
suit.  Daniel  H.  Terrell  was  the  owner  of  the  vessel.  Haw- 
kins claims  to  have  acquired  and  displaced  the  title  of  Daniel 
H.  Terrell  by  certain  proceedings  in  a  suit  in  the  supreme 
eourt  of  New  York.  On  the  petition  of  Daniel  H.  Terrell, 
and  after  hearing  him  and  Hawkins,  and  examining  the  pro- 
ceedings in  said  suit,  the  district  court  made  an  order  per- 
mitting Daniel  H.  Terrell  to  intervene  and  claim  the  vessel 
as  her  owner,  and  to  defend  the  suit,  and  adjudging  that 
Hawkins  was  not  her  owner,  or  entitled  to  appear  as  claimant 
or  to  defend  this  suit,  and  striking  out  his  clainu,  Hawkins 
appealed  to  this  court.* 

•See  Ths  Town  cf  Pdham  t.  Th$  Schooner  B.  F.  WodU^^  8  I*bd*  Bs^- 
467. 
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The  only  question  involved  is  as  to  the  title  which  Hawkins 
acqaired.  In  October,  1879,  Hawkins  brought  a  suit  in  the 
supreme  court  of  New  Tork  against  Daniel  H.  Terrell  and  one 
Whitehead.  The  complaint  in  that  suit  alleged  that  the 
plaintiff  was  a  shipwright ;  that  in  August,  1879,  the  defend- 
ant,  Daniel  H.  Terrell,  owned  the  vessel  and  employed  the 
plaintiff  to  make  certain  alterations  and  repairs  on  her;  that 
for  that  purpose  said  Terrell  delivered  the  vessel  into  the  pos- 
session of  the  plaintiff,  and  the  plaintiff  performed  labor  on 
her,  and  furnished  materials  to  her  of  the  value  of  $869.46, 
which  sum  said  Terrell  promised  to  pay;  that  the  vessel  re- 
mains in  the  possession  of  the  plaintiff,  and  he  has  a  lien  on 
her  for  the  value  of  said  alterations  and  repairs;  that  he  has 
incurred  expenses  for  wharfage  and  a  watchman;  and  that  the 
defendants  have,  or  claim  to  have,  some  interest  in  the  ves- 
sel; but,  if  any,  it  accrued  subsequently  to  the  plaintiff's 
lien.  The  prayer  of  the  complaint  was  for  a  judgment  '*that 
the  defendants  be  foreclosed  of  all  right,  title,  interest,  or 
equity  of  redemption  in  said  schooner,  and  that  said  schooner 
may  be  decreed  to  be  sold  according  to  law ;  that  out  of  the 
proceeds  of  such  sale  there  be  paid  to  the  plaintiff  the 
amount  of  his  said  claim,  and  costs,  and  the  expense  of  keep- 
ing the  vessel,**  and  "that  the  defendant,  DanielH.  Terrell, 
may  be  adjudged  to  pay  any  deficiency  that  may  remain  after 
the  payment  of  said  claim,"  and  costs  and  expenses. 

Daniel  H.  Terrell  put  in  an  answer  raising  issues  for  trial. 
Whitehead  answered,  raising  issues,  and  setting  up  a  mort- 
gage on  the  vessel  given  to  him  before  the  plaintiff's  claim 
accrued,  and  alleging  that  the  state  court  had  no  jurisdiction 
of  the  cause  of  action.  The  suit  was  tried  in  the  state 
court  as  an  equity  suit,  before  the  court  without  a  jury,  and  a 
judgment  was  rendered  that  the  defendant  Terrell  owed  the 
plaintiff  $861.31,  ''for  which  sum  the  plaintiff  has  a  lien  on 
the  schooner  B.  F.  Woolsey,  and  that  the  plaintiff  is  entitled  to 
a  judgment  of  foreclosure  and  sale  of  the  schooner  B.F.  Wool- 
sey ; "  and  that  the  plaintiff  "recover  from  said  defendant  Terrell 
any  deficiency  which  may  remain  after  such  sale;"  and  that  the 
vessel  be  sold  at  public  auction  under  the  direction  of  a  refers 
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whom  the  judgment  appointed ;  thai  the  referee  give  a  specified 
notice  of  the  sale  by  advertisement,  etc.,  that  any  of  the  parties 
to  the  suit  might  purchase;  that  the  referee  execute  to  the 
purchaser  a  bill  of  sale  of  the  vessel ;  that  out  of  the  proceeds, 
after  deducting  his  fees,  and  the  expenses  of  the^  sale,  and 
the  cost  of  keeping  the  vessel  after  the  judgment  and  before 
the  sale,  he  pay  to  the  plaintiff  a  specified  sum  for  his  costs 
and  charges  in  the  suit,  and  also  the  sum  so  found  due  to 
him;  that  he  deposit  the  surplus,  if  any,  in  court,  and  make 
a  report  of  the  sale,  and  specify  any  deficiency  in  the  suffi- 
ciency of  the  proceeds  to  pay  said  amounts;  that  the  defend- 
ant, Daniel  H.  Terrell,  pay  such  deficiency  to  the  plaintiff; 
that  the  plaintiff  have  execution  therefor;  that  the  purchaser 
at  such  sale  be  let  into  possession  on  production  of  the  refer- 
ee's bill  of  sale ;  '*and  that  the  defendants,  and  all  persons 
claiming  under  them,  or  any  or  either  of  them,  be  forever 
barred  and  foreclosed  of  all  right,  title,  or  interest,  and  equity 
of  redemption  in  the  said  schooner  sold  as  aforesaid." 

Subsequently  the  judgment  was  amended  by  striking  out 
the  word  "referee"  in  all  places,  and  inserting  the  word 
"receiver,"  and  requiring  from  the  receiver  a  bond  in  $1,000. 
The  receiver  sold  the  vessel  at  auction  under  this  judgment^ 
and  Hawkins  became  the  purchaser  of  her  at  such  sale«  The 
bill  of  sale  of  her  to  him  by  the  receiver  is  not  in  the  case. 
The  advertisement  of  sale  gave  notice  that  the  receiver  would 
sell  "all  the  right,  title,  and  interest  which  Daniel  H.  Terrell 
and  Almeron  Whitehead  had  to  or  in  the  schooner  B.  F. 
Woolsey  on  the  third  day  of  November,  1879,"  The  pro- 
ceedings in  the  suit  in  the  state  6ourt  are  sought  to  be  upheld 
under  the  provisions  of  the  act  of  the  legislature  of  the  state 
of  New  York,  passed  May  8,  1869,  (Laws  of  New  York  of 
1869,  c.  738,  p.  1785,)  entitled  "An  act  to  provide  for  enforc- 
ing the  liens  of  inn-keepers,  boarding-house  keepers,  me- 
chanics, workmen,  or  bailees  upon  chattel  property. **  The 
statute  provides  as  follows : 

"Section  1.  Any  inn-keeper,  boarding-house  keeper,  me- 
chanic, workman,  or  bailee  who  shall  have  a  lien  upon  any 
chattel  property,  may  commence  an  action  in  any  court  hav- 
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ing  jarisdiction  of  the  amount  of  such  lien  for  an  enforcement 
and  foreclosure  thereof. 

"Section  2.  Such  action  shall  proceed  in  all  respects  as 
civil  actions  in  the  court  in  which  the  same  is  commenced. 

"Section  3.  The  judgment  in  such  action  may  be  the  same 
as  in  other  civil  actions  in  the  same  court,  and,  in  addition 
thereto,  if  in  favor  of  the  plaintiff,  may  fix  the  amount  of  such 
lien  and  adjudge  the  foreclosure  of  the  same  and  the  sale  of 
the  chattel  property  affected  thereby,  and  specify  the  officer 
who  shaU  make  such  sale,  and  in  such  case  shall  direct  the 
disposition  of  the  proceeds  thereof  to  the  payment  of  the 
amount  of  such  lien,  with  the  costs  of  the  action,  and  the 
costs  and  expenses  of  such  sale,  and  shall  provide  for  the  safe- 
keeping  of  any  surplus  arising  thereon,  and  the  payment 
thereof  to  the  owner  of  such  chattel  property,  or  his  assigns 
or  representatives. 

"Section  4.  There  shall  be  the  same  right  of  appeal  from 
the  judgment  in  such  actions  as  in  other  civil  actions  in  the 
court  in  which  the  same  shall  be  commenced. 

"Section  5.  Nothing  in  this  act  contained  shall  be  held  or 
construed  to  affect  or  impair  the  right  of  any  person  to  en- 
force or  foreclose  a  lien  upon  chattel  property  in  any  other 
manner  than  as  is  herein  provided." 

It  is  enacted,  by  section  563  of  the  Revised  Statutes  of  the 
United  States,  that  the  district  courts  of  the  United  States 
shall  have  jurisdiction  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  saving  to  suitors  in  all  cases  the  right 
of  a  common-law  remedy,  where  the  common  law  is  compe* 
tent  to  give  it,  and  that  "such  jurisdiction  shall  be  exclusive 
except  in  the  particular  cases  where  jurisdiction  of  such 
causes  ♦  •  *  is  given  to  the  circuit  courts. "  No  jurisdic- 
tion of  any  of  such  causes  is  anywhere  given  by  statute  to  the 
circuit  courts,  except  where  the  parties  are  citizens  of  differ- 
ent states.  With  this  exception  the  jurisdiction  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction  is  in  the  dis- 
trict courts  of  the  United  States,  exclusive  of  the  state  courts, 
unless  the  suit  in  the  state  court  falls  under  the  head  of 
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''a  common-law  remedy,  where  the  common  law  is  competent 
to  give  it," 

It  is  very  clear  that  the  contract  for  the  alteration  and 
repairing  of  the  vessel,  set  ap  in  the  complaint  in  the  snit  in  the 
state  court  as  the  foundation  of  that  suit,  was  a  maritime  con- 
tract, and  that  any  suit  thereon  must  be  a  civil  cause  of  mar« 
itime  jurisdiction.     In  re  the  Josephine^  39  N.  Y.  19. 

In  Brookman  v.  Hamill,  43  N.  Y.  654,  it  is  said  of  the 
United  States  statute:  *'This  act  absolutely  divests  the  state 
tribunals  of  jurisdiction  to  enforce  maritime  claims  or  con- 
tracts, subject  only  to  the  proviso  which  saves  to  suitors  the 
right  in  such  cases  to  pursue  in  the  state  courts  such  com- 
mon-law remedies  as  the  common  law  is  competent  to  give.  It 
is  impossible  to  escape  the  conclusion  that  any  state  law 
which  attempts  to  provide  for  the  enforcement  of  a  maritime 
claim  or  contract  by  any  but  a  common-law  remedy  infringes 
upon  the  exclusive  jurisdiction  of  the  federal  courts  over  that 
class  of  cases." 

Is  the  remedy  given  by  the  statute  of  New  York  such  a 
common-law  remedy,  competent  to  be  given  by  the  common 
law,  as  the  act  of  congress  refers  to?  The  state  statute  is 
one  to  enforce  a  lien  on  the  property.  It  does  not,  in  terms, 
provide  for  a  suit  against  any  individual,  but  merely  for  an 
action  for  the  enforcement  and  foreclosure  of  the  lien.  But 
probably  it  intends  a  suit  in  personam  against  an  individual 
defendant,  and  a  money  judgment  against  him.  It  then  pro- 
vides for  an  additional  judgment  fixing  the  amount  of  the 
lien  and  adjudging  the  foreclosure  of  the  same,  ''and  the  sale 
of  the  chattel  property  affected  thereby.  **  It  enacts  that  the 
judgment  may  specify  the  officer  who  shall  make  the  sale. 
The  proceeds  of  the  sale  are  to  be  applied  to  pay  the  lien.  It 
is  necessarily  implied  that  the  title  to  the  chattel  is  to  pass 
by  the  sale,  and  that  the  court  shall  give,  by  the  officer, 
some  evidence  of  the  passing  of  such  title,  such  as  a  bill  of 
sale  or  certificate  of  sale.  The  proceeding  is  essentially  one 
to  enforce  and  foreclose  the  lien  of  the  chattel.  The  chattel, 
is,  indeed,  not  seized  by  process,  in  the  suit  in  the  first  in- 
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Btanoe  and  held  in  custody  till  sale.  But  the  suit  is  essen- 
tially one  to  sell  the  re$.  The  court  must  also  be  heldio  have 
authority  to  deliver  the  re$  to  the  purchaser.  Otherwise 
there  would  be  a  failing  fully  to  enforce  the  lien  for  the  ben- 
efit of  the  plaintiff. 

The  judgment  in  the  suit  in  the  state  court  in  this  case 
follows  the  state  statute.  It  finds  a  sum  due  from  the  defend- 
ant to  the  plaintiff.  It  fixes  the  amount  of  the  lien.  It 
adjudges  that  the  plaintiff  is  entitled  to  a  judgment  of  fore- 
closure and  sale  of  the  vessel.  It  orders  that  the  vessel  be 
sold.  It  specifices  the  officer  who  is  to  sell  it.  It  directs 
that  he  give  a  bill  of  sale  to  the  purchaser.  It  prescribes 
how  the  proceeds  of  sale  shall  be  applied.  It  awards  a  judg- 
ment against  the  defendant  for  any  deficiency.  It  orders 
that  the  purchaser  be  let  into  possession  on  production  of  the 
bill  of  sale.  It  bars  and  forecloses  forever  all  right,  title, 
interest,  and  equity  of  redemption  of  the  defendant  in  the 
vessel  "sold  as  aforesaid."  This  is  not  a  common-law  rem- 
edy. The  suit  is  not  one  in  which  the  chattel  is  attached  as 
the  property  of  the  defendant  in  the  suit.  The  decree  or 
judgment  is  like  that  in  a  suit  for  the  foreclosure  of  a  mort- 
gage on  land.  The  suit  is  essentially  a  suit  in  equity.  It 
was  so  treated  ia  the  state  court.  It  was  tried  by  the  court 
without  a  jury,  the  defendant  having  at  the  commencement 
of  the  trial  asked  for  a  jury  trial  and  been  refused  it.  The 
proceeding  authorized  by  the  state  statute,  and  the  proceeding 
actually  had,  was  neither  a  common-law  remedy,  nor  was  it 
a  remedy  which  the  common  law  was  ever  held  to  be  com- 
petent to  give. 

The  constitution  of  the  United  States  (article  8,  §  1) 
speaks  of  "cases  in  law  and  equity**  and  "cases  of  admiralty 
and  maritime  jurisdiction,**  and  the  seventh  amendment 
speaks  of  "suits  at  common  law."  The  distinction  between 
a  common-law  remedy  and  an  equitable  remedy  and  other 
remedies  is  thus  recognized,  and  the  same  distinction  obtains 
in  the  United  States  statute  under  consideration.  An  equi- 
table remedy,  such  as  the  one  in  the  present  case,  is  not  a 
common-law  remedy,  or  one  which  the  common  law  was  ever 


Digitized  by  VjOOQIC 


658  TBDlSBAI^  REPOBTEB. 

considered  as  competent  to  give.  To  authorize  the  institu- 
tion of  a  suit  in  personam  on  a  contract,  with  a  judgment  for 
money,  and  to  add  to  it  what  the  state  statute  in  this  case 
has  added,  is  not  to  add  a  common-law  remedy  as  respects 
the  proceeding  to  enforce  the  lien  on  the  chattel.  It  is  not 
like  a  judgment  for  money,  and  an  execution  thereon,  under 
which  the  interest  of  the  defendant  in  the  vessel  might  be 
seized  and  sold.  It  is  a  proceeding  based  on  a  prior  lien  on 
the  vessel  to  enforce  that  lien  by  a  sale  of  the  vessel.  The 
lien  set  up  in  the  complaint  in  the  suit  in  the  state  court  is 
a  lien  claimed  to  have  arisen  from  the  employment  of  the 
plaintiff  by  the  owner  of  the  vessel  to  repair  her,  the  delivery 
of  the  vessel  by  her  owner  to  the  plaintiff  for  the  purpose  of 
repairing  her,  the  making  of  the  repairs,  and  the  continued 
possession  of  the  vessel  by  the  plaintiff  thereafter  up  to  the 
bringing  of  the  suit.  No  lien  by  any  state  statute  is  alleged, 
nor  any  maritime  lien,  nor  is  anything  alleged  as  to  whether 
the  home  port  of  the  vessel  was  in  the  state  of  New  York, 
where  the  repairs  were  made. 

The  findings  of  fact  by  the  court  show  that  the  lien  foreclosed 
was  held  to  be  solely  the  lien  so  set  up  in  the  complaint.  The 
case,  therefore,  is  one  of  a  maritime  contract,  followed  by 
what  is  claimed  to  be  a  possessory  lien,  not  a  maritime  lien, 
nor  a  lien  created  by  statute.  The  act  of  1869  does  not 
create  any  lien.  It  refers  to  existing  liens,  and  it  may  be 
doubted  whether  it  is  not  limited  to  Uens  which  in  their  na- 
ture are  capable  of  being  enforced  and  foreclosed  by  a  sale 
of  the  chattel  by  the  person  holding  the  lien,  and  whether  it 
gives  to  any  lien  any  attribute  which  it  does  not  otherwise 
possess.  At  common  law,  a  lien  arising  out  of  a  hcatio  operis 
faciendi,  or  a  hire  of  labor  and  services,  such  as  the  one  in 
the  present  case,  is  merely  a  right  to  retain  the  thing  bailed 
until  the  compensation  for  the  labor  and  service  is  paid.  But 
the  lien  is  one  strictly  personal  to  the  person  contracting  to 
do  the  work  or  services,  and  the  thing  bailed  cannot  be  sold 
or  parted  with  by  him.  Story  on  Bailments,  §  440;  Cross 
on  Lien,  47-73;  Jones  on  Bailments,  90. 
.    In  Peters  v.  Fleming,  6  Meeson  &  Welsby,  42,   one  Wil- 
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liams  delivered  to  the  plaintifif,  who  was  a  carver  and  gilder, 
certain  pictures  and  picture-frames,  the  property  of  Williams, 
to  perform  certain  work  and  labor  on  them,  and  furnish  cer- 
tain materials  for  them.  The  plaintiff  performed  the  work 
and  supplied  the  materials,  and  Williams  owed  him  therefor. 
The  articles  remained  in  the  possession  of  the  plaintiff  under 
such  lien,  and  they  were  taken  by  the  sheriff  on  an  execution 
sued  out  by  the  defendants  against  the  plaintiff.  The  court 
said:  ''If  we  consider  the  nature  of  a  lien,  and  the  right 
which  it  confers,  it  will  be  evident  that*  it  cannot  form  the 
subject-matter  of  a  sale.  A  lien  is  a  personal  right,  which 
cannot  be  parted  with,  and  continues  only  so  long  as  the 
possessor  holds  the  goods.  It  is  clear,  therefore,  that  the 
sheriff  cannot  sell  an  interest  of  this  description,  which  is  a 
mere  personal  interest  in  the  goods.  •  •  »  Here  the 
interest  cannot  be  transferred  to  any  other  individual;  it 
continues  only  so  long  as  the  holder  keeps  possession  of  the 
subject-matter  of  the  lien,  either  by  himself  or  his  servant. 
Then,  as  the  sheriff  cannot  sell,  neither  by  the  general  rule 
of  law  can  he  seize;  and  there  must,  therefore,  be  judgment 
for  the  plaintiff." 

In  SoTnes  v.  British  Empire  Shipping  Co,  8  House  of  Lords 
Cases,  338,  it  was  held  that  a  shipwright,  who  had  a  possess- 
ory lien  on  a  vessel  for  repairs,  could  not,  if  he  kept  the  ves- 
sel to  enforce  payment,  add  to  the  amount  for  which  the  lien 
existed  a  charge  for  keeping  the  vessel  till  the  payment  of  the 
debt. 

In  MuUiner  v.  Florence^  L.  R.  8  Q.  B.  Div.  485,  the  lien 
.  was  that  of  an  innkeeper.  The  court  said :  "The  very  action 
of  a  lien  is  that  if  the  person  who  is  entitled  to  the  lien,  for 
his  own  benefit  parts  with  the  chattel  over  which  he  claims 
to  exercise  it,  he  is  guilty  of  a  tortious  act.  He  must  not  dis- 
pose of  the  chattel,  so  as  to  give  some  one  else  a  right  of  pos- 
session as  against  himself.  The  lien  is  the  right  of  the 
creditor  to  retain  the  goods  until  the  debt  is  paid." 

The  foregoing  views  apply  to  a  common-law  lien,  such  as 
the  one  in  the  present  case.    As  there  could  be  at  common 
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law  no  sale  of  the  chattel,  there  could  be  no  common-law 
remedy  for  such  sale.  The  common  law  was  not  competent 
to  give  a  remedy  to  effect  a  sale,  where  no  right  to  make  a 
sale  existed. 

The  contract  of  pawn  or  pledge  gave  a  different  right  at 
common  law.  There  there  resultedi  by  the  common  law, 
from  the  contract  of  pledge,  a  right  in  the  pledgee  to  sell  the 
pledge  under  certain  reasonable  conditions  on  default  of  the 
pledgor  to  comply  with  his  engagement.  Story  on  Bail- 
ments, §  310;  Cross  on  Lien,  73;  Jones  on  Bailments,  83, 
note.  All  the  cases  of  sales  are  sales  under  a  pledge  or 
pawn.  JNo  case  is  found  of  a  sale  under  a  lien,  such  as  that 
in  this  case. 

But  even  if  the  state  legislature  had  enacted,  or  should 
enact,  that  a  lien  thereafter  created,  of  the  character  of  the 
lien  in  this  case,  should  carry  with  it  the  right  to  sell  the 
chattel  in  the  manner  in  which  this  vessel  was  sold,  and 
should  declare  that  the  remedy  given  for  such  right  should 
be  regarded  as  a  common-law  remedy,  the  question  of  the 
jurisdiction  of  the  state  court  to  entertain  such  a  proceeding 
for  the  sale  as  was  had  in  this  case  would  not  be  varied  in 
favor  of  such  jurisdiction.  The  expressions  "common-law 
remedy"  and  "common  law,"  as  used  in  the  Revised  Statutes 
of  the  United  States,  are  to  be  understood  in  the  sense  in 
which  those  words  were  understood  in  1789,  when  the  statute 
in  question  was  first  enacted,  it  being  part  of  section  9  of  the 
act  of  September  24,  1789,  (1  U.  S.  St.  at  Large,  76.) 
Beferring  to  that  section,  it  is  said  by  the  supreme  court,  in 
The  Hine  v.  Trevor,  4  Wallace,  671:  "It  could  not  have 
been  the  intention  of  Congress,  by  the  exception  in  that  seo^ 
tion,  to  give  the  suitor  all  such  remedies  as  might  be  after- 
wards enacted  by  state  statutes,  for  this  would  have  enabled 
the  state  to  make  the  jurisdiction  of  their  courts  concurrent 
in  all  cases  by  simply  providing  a  statutory  remedy  for  all 
cases.  Thus  the  exclusive  jurisdiction  of  the  federal  courts 
would  be  defeated." 

li  results  that  the  decree  of  the  district  court  was  oor- 
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zecti  and  that  a  decree  must  be  entered  in  this  court  in 
affirmance  thereof,  and  to  the  same  effect,  with  the  costs 
of  this  court  to  the  appellees  against  the  appellant. 


Mabshall  and  others  v.  Bigler  and  others. 
(Di^riet  Court,  8.  D.  New  York.    October  28, 1880.) 
1.  Chabtbr-Pabtt— New  Aorebuxnt—Oaroo—Fbieight. 

In  Admiralty. 

ButUr,  StiUman  d  Hubbard,  for  libellants, 

Enoch  L.  Fancher,  for  defendants. 

Ghoate,  D.  J.  This  is  a  libel  in  personam  to  recover  the 
balance  of  freight  alleged  to  be  due  under  a  charter-party. 
The  charter-party  was  for  the  carriage  of  a  full  cargo  of  hewn 
white-oak  timber  and  plank  from  Newburgh,  on  the  Hudson, 
to  Mare's  island  navy  yard,  California,  at  the  rate  of  45  cents 
per  cubic  foot,  "freight  measure,"  cash,  on  proper  delivery  of 
the  cargo  at  Mare's  island,  **on  presentation  of  the  receipt  here 
of  the  delivery."  The  libel  alleges  that  the  cargo  consisted 
of  47,372  feet  of  timber  and  12,742  feet  of  plank,  or  a  total 
of  60,114  feet;  that  the  same  was  duly  delivered  and  the  re- 
ceipt for  the  same  presented  as  required  by  the  charter-party; 
that  the  amount  of  the  freight  was  $27,051.30,  on  which 
there  had  been  paid  $25,724.74,  leaving  due  a  balance  of 
$1,826.56,  for  which  this  suit  was  brought. 

The  answer  alleges  that  the  cargo  consisted  of  45,1378-12 
feet  of  timber,  and  12,028  10-12  feet  of  plank,  or  a  total  of 
57,166  feet,  on  which  the  freight  amounted  to  $25,724.74, 
which  had  been  fully  paid.  The  answer  also  denies  that  the 
libellants  had  presented  any  receipt  for  the  delivery  of  the 
cargo,  which  is  claimed  to  be  made,  by  the  charter-party,  a 
condition  of  the  payment  of  the  freight.  The  answer  further 
set  up  as  a  separate  defence  the  making  of  a  new  agreement 
between  the  parties  subsequent  to  the  charter-party,  whereby 
the  sum  of  $25,724.74  was  agreed  upon  in  full  compensation 
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for  the  freight  upon  this  cargo,  to  be  paid  in  notes,  under  the 
terms  of  which  new  agreement  there  was  due  from  the  libel- 
lants  to  the  defendants  the  sum  of  $461.42  as  a  rebate  of 
interest. 

1.  The  first  question  to  be  determined  is  the  amount  of  the 
cargo.  The  libellants,  in  proof  of  their  allegation  that  the  cargo 
consisted  of  47,372  feet  of  timber,  and  12,742  feet  of  plank, 
have  produced  the  testimony  of  a  United  States  inspector  of 
lumber,  and  his  assistant,  examined  under  commission  in 
California,  in  January,  1875,  to  the  effect  that  they  measured 
the  cargo  of  the  vessel  on  its  delivery  at  Mare*s  island  navy 
yard,  and  that  they  took  both  the  government  measurement 
and  the  freight  measurement;  that  the  freight  measurement 
was  60,114  cubic  feet,  and  the  government  measurement  was 
57,290  cubic  feet.  It  further  appeared,  by  the  correspond- 
ence between  the  parties  in  the  year  1874,  that  the  libellants 
had  claimed  that  these  amounts  were  distributed  between  the 
timber  and  plank  as  follows : 

Feet. 
Government  measure  of  timber,         •         -         •         44,915 
•  ••         •*  plank,     ....     12,375 


67,200 


Freight,  *         *  timber,         -         -        .         47,372 

*  «         •  plank,     .         .         •         .    12,742 


60,114 
But  the  libellants  offered  no  evidence  of  the  respective  meas* 
urements  of  the  timber  and  the  plank,  as  found  by  these 
witnesses.  The  California  inspector  testified  that  there  was  a 
difference  between  government  measurement  and  freight  meas- 
urement; that  the  government  measurement  includes  only 
sound  timber,  and  excludes  all  raft  plugs  and  other  defects, 
while  freight  measurement  is  the  actual  cubic  measurement, 
including  everything — raft  plugs  and  all  other  defects.  Against 
the  evidence  of  the  California  inspector  and  his  assistant  the 
defendant  has  produced  the  testimony  of  the  government 
inspector  who  measured  the  lumber  for  the  government  at 
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the  time  of  its  shipment  at  Newburgh.  He  was  examined  in 
court  in  October,  1880,  and  was  aided  in  giving  his  testimony 
by  the  book  in  which  he  entered  the  measurement  of  the 
lumber.  His  testimony  is  to  the  effect  that  he  measured 
each  stick  of  timber  and  aiicertained  its  actual  cubic  contents; 
that  his  measurement  was  taken  from  the  extreme  end  of 
each  stick  to  the  other  extreme  end;  that  the  timber  was 
square-hewn  timber;  that  there  were  no  spurs  on  the  timber 
or  other  defects  making  it  necessary  to  reject  any  part  of  its  . 
length  in  the  return  of  the  government  measurement;  that 
the  logs  afterwards  sawn  into  plank  were  first  measured  in 
the  stick;  that  afterwards  the  planks  were  separately  meas- 
ured; that  the  total  measurement  of  the  logs,  including  those 
sawn  into  planks,  was  60,695  11-12  cubic  feet;  that  those 
sawn  into  planks  measured  15,618  8-12  cubic  feet;  that  these 
made,  in  planks,  12,028  8-12  cubic  feet;  that  what  went  into 
the  vessel  was  the  unsawn  timber,  45,137  3-12  cubic  feet, 
and  plank  12,028  8-12,  making  a  total  of  57,165  11-12  that 
.went  into  the  vessel;  that  he  gave  Bigler  &  Co.,  the  defend- 
ants, a  certificate  for  the  60,695  11-12,  on  which  they  were 
to  get  their  pay  from  the  government. 

There  is  testimony  on  the  part  of  the  libellants  tending 
strongly  to  show  that  this  witness  did  not  measure  the  logs 
from  one  end  to  the  other,  but  that  he  rejected  in  his  meas- 
urement defective  parts  at  both  ends;  that  there  were  spurs 
on  the  large  ends  of  the  sticks  and  other  defects,  and  that  in 
measuring  the  logs  he  only  measured  the  square,  sound  por- 
tions.  There  is  evidence  Qn  the  other  hand  corroborative  of 
his  statement  that  his  measurement  was  of  the  actual  and 
entire  cubic  contents  of  the  logs.  The  book  produced  by  the 
witness  contains  a  tabulated  statement  of  the  logs  by  number 
from  1  to  1,010,  giving  the  length  in  feet,  the  breadth  and 
depth  in  inches,  and  the  contents  of  each  in  cubic  feet.  Of 
the  1,010  logs  in  number  so  entered  in  the  book  15  are  not 
now  filled  out,  the  figures  indicating  the  dimensions  and  con- 
tents have  been  erased,  and  nothing  is  carried  into  the  foot- 
ings of  the  columns  for  their  contents.  It  is  the  testimony 
of  the  inspector  that  the  logs  sawn  into  plank  are  in  this 
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table  marked  "P,"  and  802  of  the  996  logs  whose  contents 
are  given  in  the  table  are  so  marked.  The  bill  of  lading 
calls  for  698  pieces  of  timber,  and  there  are  693  pieces  of 
lumber,  besides  those  marked  "P,**  whose  contents  are  given 
in  this  table.  This  table  covers  47  pages,  each  of  which  is 
separately  footed  up.  After  the  table  comes  the  following 
entry  on  a  separate  page: 

BBOAPITULATIOK, 

997  pieces,  containing  -  •  -     68,507  10-13 

Less  thin  boards  and  heart  plank,  etc.,  left 
on  dock,     .  ^  .  .  .      2,811 11-12 


997  pieces,  ....  60,695  11-12 

The  witness  testified  that  the  2,811 11-12  cubic  feet  of  thin 
pieces,  etc.,  was  ascertained  by  him  from  the  actual  measure- 
ment of  pieces  that  came  off  of  the  sawn  logs,  which  pieces 
were  not  suitable  for  planks. 

An  examination  of  the  detailed  statement  or  table  contained 
in  the  book  gives  the  following  result : 
The  698  logs  not  marked  "P"  contained      -        45,160  7-12 
The  802  logs  marked  "P"  contained     •         •     18,846  6-12 


Total, ^  68,507  1-12 

This  result  differs  from  the  total  given  in  the  **recapitula- 
tion**  only  by  nine-twelfths  of  a  cubic  foot — a  difference,  doubt- 
less, owing  to  a  mistake  in  the  ^recapitulation"  in  adding  up 
the  footings  of  the  pages.  It  is  evident  from  this  statement, 
as  well  as  from  the  witness'  own  testimony,  that  his  memory 
was  somewhat  at  fault  in  respect  to  the  matter.  The  total 
contents  of  the  802  logs  sawn  into  planks  was  18,846  6-12, 
instead  of  15,618  8-12,  as  stated  by  him.  The  amount  en- 
tered on  defendants'  books  as  the  amount  of  the  693  unsawh 
logs,  which  amount  the  defendants  also  furnished  to  the  libel- 
lants  afterwards  as  the  amount  of  freight  measurement  on 
which  to  compute  the  freight,  was  45,187  8-12  instead  of 
45,160  7-12,  which  is  the  true  result  of  the  inspector's  book. 
1  have  not  been  able  to  discover  how  this  slight  difference 
occurred.    The  defendants  appear  to  have  taken  the  figures 
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from  tne  inspector  or  his  account,  and  the  difference  may  be 
accounted  for  on  the  supposition  of  an  error  in  adding  up 
the  total  of  the  contents,  given  in  his  book,  of  the  693  logs 
not  marked  "P." 

It  is  evident  that  the  amount  of  the  logs  sawn  into  plank, 
for  which  the  inspector  gave  the  defendants  a  certificate  to 
use  with  the  government,  was  diminished  by  the  2,811  11-13 
feet  of  boards,  etc.,  left  on  the  dock.  But  deducting  this 
from  the  total  of  803  logs  by  the  book,  18,346  6-12,  we  have 
15,534:  7-13.  This  differs  also  a  little  from  the  witness' 
statement  of  the  contents  of  the  logs  sawn  into  planks, 
15,618  8-13.  This  difference  remains  unexplained. .  His 
testimony  is  that  308  logs  were  so  sawn.  Those  marked  ^T" 
are  only  303.  At  the  other  end  of  the  book  is  a  table  ap- 
parently showing  the  contents  of  the  planks,  the  table  giving 
the  contents  of  633  planks.  Against  each  there  is  noted  the 
number  of  the  log,  corresponding  with  the  numbers  of  those 
entered  with  the  mark  "f "  in  the  book,  except  that  four  of 
the  logs  which  are  left  blank  in  the  book  appear  in  this  table 
of  the  planks.  The  total  contents  of  the  633  planks  is  146,- 
169  feet  board  measure.  This  is  equivalent  to  13,180  9-13 
cubic  feet.  The  four  logs  included  in  this  table  which  are 
not  included  in  the  303  logs  marked  "P"— Nos.  579,  701,  906, 
and  907 — ^furnish  7  planks,  whose  contents  in  all  are  1,453  feet 
board  measure,  or  131  cubic  feet.  Deducting  these  we  should 
have  635  planks,  containing  13,059  9-13  cubic  feet.  The 
testimony  of  the  inspector  was  that  the  planks  measured 
13,038  10-13  cubic  feet.  The  bill  of  lading  calls  for  636 
planks.  It  contains  a  memorandum  also  that  five  planks  are 
in  dispute,  to  be  delivered  if  on  board. 

It  is  thus  impossible  to  reconcile  with  the  book  kept  by  the 
inspector  his  testimony  as  to  the  quantity  either  of  the  tim- 
ber or  of  the  planks  that  went  on  board.  The  quantities 
given  by  him,  and  now  insisted  on  by  the  defendants  as  the 
true  measure,  differ  from  those  shown  by  his  book;  and  the 
method  by  which  one  was  derived  from  the  other — by  addi- 
tion, subtraction,  or  alteration  of  figures^— cannot  now,  ap- 
parently, be  discovered.     The  total  quantity  of  timber  and 
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planks  sworn  to  by  him  as  his  measurement — 57,166  cubic 
feet — does  not  differ  materially  from  the  quantity  found  by 
the  California  inspector  as  the  result  of  his  government  meas- 
urement— 57,290  feet.  Considering  the  uncertainties  above 
pointed  out,  in  regard  to  the  Newburgh  inspector's  tes- 
timony, I  think  the  California  inspector's  return  of  the  gov- 
ernment measurement  is  the  more  trustworthy,  unless  his 
whole  testimony  is  to  be  rejected,  as  is  insisted  by  the  coun- 
sel for  the  defendants.  It  is  insisted  that  there  is  evidence 
of  an  intention  on  the  part  of  the  captain  of  the  vessel  to  pro- 
cure at  Mare's  island  a  greater  and  false  return  of  the  freight 
measurement.  There  is  nothing  in  the  testimony,  of  any 
value  as  evidence,  supporting  this  theory;  and  the  point  made, 
that  because  the  mate  of  the  vessel  testified  that  he  helped 
the  California  inspectors  by  holding  the  tape-line,  therefore 
discredit  is  thrown  on  the  results  they  reached,  has,  I  think, 
no  force. 

The  principal  question,  howevef,  is  whether  these  Califor- 
nia  inspectors  are  to  be  credited  in  their  statement  that  the 
actual  or  freight  measurement  of  the  timber  and  planks  was 
60,114  cubic  feet.  If  this  is  true  the  Newburgh  inspector 
who  was  examined  on  the  trial  was  mistaken  in  his  recollec- 
tion that  he  took  the  actual  measurement  of  the  entire  logs. 
He  must  have  taken  less  than  that  to  account  for  the  large 
difference  in  quantity.  It  is  not  improbable  that,  when  ex- 
amined six  years  after  the  event,  his  recollection  should  be  at 
fault  on  this  point.  His  measurement  was  undoubtedly  a 
measurement  for  the  government  alone,  and  not  for  the  pur- 
pose of  getting  the  freight  measurement.  Upon  all  the  tes- 
timony I  think  it  is  clearly  proved  that  there  was  a  differ- 
ence between  the  government  and  the  freight  measurement 
of  this  cargo,  and  that  the  measurement  taken  by  the  inspec- 
tor here  was  government  and  not  freight  measurement,  and 
that  the  amount  given  by  the  California  inspector  must  be 
taken  to  be  the  0|ily  freight  measure  that  was  taken.  The 
allegations  of  the  libel  as  to  the  quantity  of  the  cargo  and 
amount  of  freight,  according  to  the  charter-party,  are  satis- 
factorily proved. 
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2.  The  defendants  clearly  waived  the  condition  of  the  char- 
ter-party requiring  a  formal  receipt  of  the  delivery  of  the  cargo. 
On  the  foarth  of  April,  18749  the  libellants,  having  received 
advices  of  the  delivery  of  the  cargo  and  of  the  quantity  de- 
livered, as  stated  in  the  libel,  wrote  to  the  defendants  giving  in 
detail  such  return,  and  calling  on  defendants  to  settle  the  bal- 
ance of  the  freight.  The  defendants  replied  to  the  letter  on  the 
eighteenth  of  April.  This  reply  and  the  subsequent  corre- 
spondence show  that  the  defendants  accepted  this  statement 
in  the  libellants'  letter  of  April  4th  in  lieu  of  the  promised 
receipt,  without  any  objection  to  the  form  in  which  the  amount 
was  communicated.  It  is  now  too  late  to  insist  on  a  techni- 
cal compliance  with  this  provision  of  the  charter-party. 

8.  The  defence  set  up  in  the  answer,  of  a  new  and  subse- 
quent agreement  discharging  the  charter-party,  grows  out  of 
a  transaction  that  took  place  between  Mr.  Bigler,  one  of  the 
defendants,  and  Mr.  Lamson,  one  of  the  libellants,  who  has 
died  since  this  suit  was  commenced.  After  the  ship  was 
loaded,  and  perhaps  after  she  had  sailed,  Mr.  Bigler  came  to 
New  York  and  had  an  interview  with  Mr.  Lamson  at  his  office 
here.  There  had  been  some  previous  conversation  between 
them  regarding  the  giving  of  notes  for  the  freight,  and  Mr. 
Bigler  brought  with  him  an  unsigned  bill  of  lading  and  the 
paper  which  is  claimed  to  be  the  new  agreement,  drawn  at 
Newburgh,  except  that  the  details  of  the  notes  were  not  in- 
serted. It  is  a  receipt  for  four  notes,  amounting  in  all  to 
$25,774.74,  payable  in  three,  four,  five,  and  six  months  from 
their  dates,  August  14,  1873.  The  receipt  states  that  "said 
notes  are  given  to  and  received  by  us  (C.  H.  Marshall  &  Go.) 
for  our  compensation  for  charter  of  ship  Alexander  Marshall, 
owned  by  us  and  chartered  to  said  J.  Bigler  &  Co.,  to  convey 
a  cargo  of  timber  and  plank  from  Newburgh  to  Mare's  island, 
and  when  paid  are  to  be  in  full  for  said  compensation." 

Then  follows  an  agreement  to  pay  J.  Bigler  &  Co.  interest 
at  7  per  cent,  per  annum  on  all  moneys  they  shall  pay  on  said 
notes,  or  either  of  them,  from  the  dates  of  such  payments  to 
the  time  of  the  delivery  to  the  said  J.  Bigler  &  Co.,  in  New  York 
city,  of  a  receipted  bill  of  lading,  showing  due  delivery  of  said 
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cargo,  etc.,  or  until  the  moneys  bo  paid  by  them  shall  be 
refunded  by  C.  H.  Marshall  &  Co.,  or  the  notes  delivered  up 
to  them.  And  then  follows  an  agreement  as  to  giving  up  the 
notes  or  refunding  the  money  in  case  of  wreck  or  other  event 
defeating  the  delivery.  The  amount  of  the  notes  was  com- 
puted at  the  rate  named  in  the  charter-party,  45  cents  per 
cubic  foot  upon  57,166  cubic  feet.  These  figures  were  fur- 
nished to  Mr.  Lamson  by  Mr.  Bigler  as  the  quantity  of  lumber 
shipped,  namely :  timber  45,187  3-12,  and  plank  12,028  10-12; 
and  these  amounts  were  minuted  in  pencil  on  the  unsigned 
bill  of  lading  produced  at  the  same  interview  by  Mr.  Bigler, 
It  is  testified  by  Mr.  Bigler  that  Mr.  Lamson  demanded  that 
Bigler  &  Go.  should  pay  freight  on  a  larger  amount,  which 
Mr.  Bigler  stated  to  him  was  the  quantity  on  which  the  gov- 
ernment paid  him,  that  amount  including  the  cubic  contents 
of  the  logs  sawn  into  plank,  instead  of  the  12,028  cubic  feet, 
the  quantity  of  the  plank.  But  I  am  not  able  to  credit  the 
testimony  of  Mr.  Bigler  on  this  point.  It  is  grossly  improb- 
i^ble.  The  other  party  to  the  conversation  is  dead.  The 
captain,  who  Mr.  Bigler  swore  was  present,  denies  that  he 
was  there.  The  witness  Bigler  is  not  only  an  interested  party, 
but  is  to  such  a  degree  what  may  properly  be  called  a  swift 
witness,  that  his  statements  are  to  be  received  with  great  cau- 
tion on  any  point  on  which  he  may  be  mistaken.  Mr.  Bigler 
having  furnished  the  figures,  the  notes  were  filled  out  and 
signed;  the  blanks  in  the  receipt  were  filled,  and  it  was  signed. 
The  bill  of  lading  was  also  signed  by  Lamson  in  the  name  of 
G.  H.  Marshall  &  Co.,  and  delivered,  with  the  receipt,  to  Mr. 
Bigler.  This  bill  of  lading  provides  that  the  freight  is  to  be 
paid  "as  per  charter-party."  At  the  same  time,  Mr.  Bigler 
signed  an  agreement  to  pay  any  unpaid  notes  not  yet  matured 
upon  presentation  of  the  receipt  for  the  delivery  of  the  cargo. 
I  think  it  sufficiently  appears  from  this  paper,  called  an 
agreement,  and  from  that  signed  by  Mr.  Bigler,  and  the  bill 
of  lading  signed  and  delivered  at  the  same  time,  that  this 
paper  or  receipt  signed  by  the  libellants  was  not,  within  the 
intention  of  the  parties,  a  new  and  substituted  contract  as  to 
the  amount  of  freight,  but  that  the  transaction  represented 
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by  it  was  merely  a  payment  in  advance,  by  means  of  notes,  of 
the  freight  stipulated  for  in  the  charter-party,  and  that  the 
words  "in  fall  compensation/'  used  in  the  instrument,  have 
no  greater  efifect  than  such  words  in  a  receipt  for  money 
due  under  a  contract;  that  there  was  no  purpose  to  depart, 
as  to  the  amount  of  freight,  from  the  terms  of  the  charter- 
party,  but  on  the  contrary  to  adhere  to  those  terms  and  settle 
on  the  basis  of  them;  that  it  was  an  agreement,  not  as  to  the 
terms  of  the  contract  for  the  use  of  the  ship,  but  only  as  to 
the  mode  of  paying  the  amount  due  or  to  become  due  under 
the  contract  for  the-  use  of  the  ship,  which,  in  all  other  re* 
spects,  including  the  rate  of  freight,  was  adopted  and  con- 
tinued in  force  by  the  express  reference  thereto  in  the  bill  of 
lading,  which  is  to  be  regarded  as  part  of  the  same  trans- 
action. The  adjustment  of  interest  to  conform  to  the  pay- 
ments to  be  made  to  the  actual  payment  required  by  the 
charter-party,  and  to  make  them  exactly  equivalent  to  it, 
strongly  shows  the  same  purpose. 

The  fact  that  Mr.  Bigler  furnished  the  amount  of  the  cargo 
as  the  actual  or  freight  measurement,  which  is  proved  by  Mr. 
Bigler's  own  admission,  and  the  fact  that  the  libellants 
accepted  it  upon  his  statement,  clearly  show  that  both  parties 
acted  under  the  assumption  that  this  amount  was  what  the 
<}harter-party  called  for,  and  that  they  both  intended,  so  far 
as  the  amount  of  freight  was  concerned,  to  adhere  to  the 
charter-party,  and  understood  that  they  were  doing  so.  The 
<lefendants  insist  still  that  this  amount  was  the  actniJ  freight 
measurement.  The  fact  being  proved  that  it  was  some  3,000 
isubic  feet  short  of  that,  they  cannot  now  insist  that  they  shall 
have  the  benefit  of  the  mistake  which  the  libellants  were  led 
into  by  the  defendants'  own  statement  of  the  fact,  erroneously, 
but  perhaps  innocently,  made.  If  the  receipt  given  had  the 
-character  of  a  substantially  new  agreement  imputed  to  it  by 
the  defendants,  so  that  it  could  not  at  law  be  varied  by  parol, 
the  case  is  clearly  one  in  which  the  libellants  are  entitled  to 
•be  relieved  from  it  on  the  ground  of  mistake.  If,  on  the  one 
hand,  Mr.  Bigler's  misstatement  of  the  amount  was  inten- 
tional, then  the  libellants  are  entitled  to  be  relieved  ou  the 
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ground  of  fraud.  If  it  was  an  innooent  mistake,  then  it  is 
unjust  and  unconscionable  for  him  to  insist  on  the  benefit  of 
it.  Moreover,  the  correspondence  between  the  parties  shows 
clearly  that  the  defendants  admitted  the  libellants*  right  to  a 
re-adjustment  of  the  amount  of  the  freight  if  their  claim  was 
sustained  that  the  freight  measurement  in  fact  exceeded  that 
which  was  made  the  basis  of  the  alleged  subsequent  agree- 
ment. 

In  their  letter  of  April  4,  1874:,  after  stating  the  return  of 
the  freight  measurement  received  from  California,  the  libel- 
lants say:  "We  would  call  your  attention  to  the  latter,  (i.  e., 
the  freight  measurement,)  and  think  we  ought  to  be  paid  on 
the  difference  as  per  charter-party,  namely,  2,948  feet."  In 
reply  the  defendants,  on  the  eighteenth  of  April,  wrote: 
"Tour  favor  showing  the  amount  of  oak  delivered  at  the  Mare 
island  navy  is  at  hand.  I  have  been  from  home,  or  it  would 
have  sooner  had  attention.  I  hope  to  receive  an  explanation 
soon  showing  the  difference  of  measures,  and  as  soon  as  we 
do,  will  call  on  you  to  adjust  the  account."  Mr.  Bigler  has 
testified  that,  in  using  the  words  "will  call  on  you  to  adjust 
the  account,"  he  referred  only  to  the  account  of  interest 
which,  under  the  alleged  subsequent  agreement,  was  required 
to  be  made.  It  is  impossible  to  believe  that  this  is  so.  The 
perfectly  obvious  meaning  of  the  letter  is  otherwise.  That 
which  the  letter,  to  which  this  is  a  reply,  alone  asks  to  have 
adjusted,  is  a  difference  in  the  amount  of  freight. 

The  reply,  without  objecting  to  the  justice  of  the  demand, 
if  the  alleged  fact  on  which  it  is  based  is  true,  asks  time  to 
ascertain  if  the  fact  of  excess  of  actual  cargo  over  bill  of  lad- 
ing is  correctly  stated,  and  promises  to  call  and  adjust  the  ac- 
count on  ascertaining  how  the  alleged  fact  is.  There  was  no 
possible  occasion  for  time  to  inquire  as  to  the  actual  P^mount  ot 
the  cargo,  if  all  that  the  defendants  intended  to  adjust  was 
the  interest  under  the  agreement ;  and  as  matter  of  construc- 
tion their  letter  must  be  held  to  be  a  written  admission  that 
the  existing  contract  between  the  parties  in  respect  to  the 
amount  of  freight  was  the  charter-party  and  that  alone.  The 
rule  excluding  parol  evidence  to  vary    a  written  agreement 
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does  not  preclude  the  parties  to  an  agreement  from  varying 
or  construing  its  terms  by  a  subsequent  writing.  These  let- 
ters constitute  such  a  subsequent  written  admission  as  to  the 
meaning  of  the  contract.  The  testimony  of  the  witness  Big- 
ler,  in  reference  to  this  letter  which  he  wrote  himself,  illus- 
trates the  untrustworthy  character  of  his  testimony  as  above 
referred  to.  In  any  view  of  the  transaction  the  libellants  are 
entitled  to  recover  the  balance  of  their,  freight  according  to 
the  charter-party.  The  defendants  are  admitted  to  be.  entitled 
to  the  interest  claimed,  $461.42.  Deducting  this  from 
$1,826.56,  the  balance  of  the  freight,  there  remains  due  to 
libellants  $865.14,  with  interest  from  April  4, 1874,  $841, — in 
all,  $1,206.14, — ^for  which  sum,  with  costs,  the  libellants  are  to 
have  a  decree. 


DiEBOLT  V.  Canal-Boat.  Ghesteb  Haib. 
{DUtriet  Court,  3.  D.  Hew  York.    ,  1880.) 

1  EeroFPEL— PosBEssioiT — Sale.  —An  authorized  but  long-continued  pos- 
session does  not  estop  the  owner  of  a  boat  from  claiming  title  against 
a  bona  fide  purchaser  under  an  unauthorized  sale. 

2.  .6AMB--lNAcnoN.— Such  estoppel  cannot  be  based  upon  mere  inaction, 
not  amounting  to  an  actual  or  intended  abandonment  of  the  boat. 

In  Admiralty. 

W.  R.  Beebe,  for  claimant. 

J.  A.  Hyland,  for  libellant,  wa9  stopped  by  the  oourt, 

Ghoate,  D.  J.  I  do  not  wish  to  hear  the  other  side.  I 
have  no  doubt  whatever  about  the  case.  Diebolt  was  the 
owner  of  the  boat,  and  the  question  is  whether  he  has  lost  his 
title.  It  is  claimed  that  he  is  estopped.  He  put  the  boat  in 
possession  of  this  man  Highland  under  a  contract  which  ex- 
pressly reserved  the  title  in  Diebolt,  and  he  gave  Highland  no 
authority  to  sell  her.  Dufresne  got  no  better  title  than  High- 
land got  by  his  purchase  from  him. 

In  the  first  place  it  is  claimed  that  Diebolt  is  estopped 


Digitized  by 


Gougle 


672  FEDBBAL  BEPOBTBB. 

because  he  let  Highland  have  the  possession  of  the  boat,  and 
continue  in  possession  for  a  long  time  mth  the  entire  control 
of  her.  It  is  well  settled  that  an  owner  of  personal  property 
cannot  be  deprived  of  his  title  by  reason  of  his  putting  it  in 
the  possession  of  another. 

Possession,  and  that  apparent  ownership  which  may  be 
inferred  from  posession,  is  not  such  an  indicium  of  ownership 
that  a  bona  fide  purchaser  from  the  party  in  possession  gets  a 
good  title  as  against  the  real  owner,  though  the  possession 
has  been  by  consent  of  the  owner.  The  case  of  Ballard  ▼• 
Bwrgett^  40  N.  T.  814,  settles  this,  and  it  is  immaterial  whether 
the  possession  continues  one  year  or  four  years.  Then  it  is 
claimed  that  Diebolt  is  estopped  by  having  permitted  Dufresne 
to  expend  money  in  repairs. 

I  have  watched  the  evidence  which  would  warrant  the  find- 
ing of  an  estoppel  against  the  libellant,  for  the  case  of  Du- 
fresne is  a  hard  one ;  and  certainly,  as  to  the  payment  of  the 
purchase  money,  and  the  earlier  repairs,  they  seem  to  have 
been  made  in  good  faith,  and  in  the  belief  on  Dufresne's  part 
that  he  owned  the  boat,  and  that  Highland  had  authority  to  sell 
to  him ;  and  when  he  bought  her  she  was  of  very  little  value. 

As  to  the  later  repairs,  there  is  evidence  that  he  had  been 
told  that  Diebolt  was  looking  after  the  boat.  If  Diebolt  had 
known  of  and  permitted  repairs  or  rebuilding,  knowing  that 
the  party  expending  the  money  thought  he  had  a  good  title 
by  the  purchase  from  Highland,  an  estoppel  might  arise. 
But  there  is  no  proof  of  such  a  thing.  All  that  is  shown,  the 
utmost,  is  that  he  was  slow,  indolent,  in  hunting  np  the  boat ; 
but  he  made  inquiries  with  a  view  to  finding  her  after  he 
heard  of  Highland's  death,  and  finally  sent  an  agent  to  find 
her.  Mere  inaction,  not  amounting  to  an  actual  or  intended 
abandonment,  is  not  enough  to  base  an  estoppel  upon. 

The  libellant  must  have  a  deoreej  with  oosta* 
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J0HAK88BN  V.  Thb  Babx  EiiOina,  etc. 

{Diitria  Court,  E.  D.  Ifew  TorM.    ,  1880.) 

1.  Daicaqb  bt  Oollibiob— Dbmubragb  abd  Ibtbbbst.— Where  a  vessel 
at  anchor  in  New  York  bay  was  damaged  by  collision  with  another 
one  drifting,  and  recovered  therefor,  held,  that  the  evidence  warranted 
the  conclusion  that  the  anchor  was  lost  by  being  slipped  to  avoid  the 
collision,  and  the  inference  was  fair  that  to  recover  it  would  cost  all 
it  was  worth,  the  claimant  making  no  attempt  to  repel  it ;  that  inter- 
est  on  demurrage  is  not  to  be  allowed  under  the  practice  of  this 
court. 

Exception  to  Bepori  of  Commissioner. 

Budety  StUlman  dk  Hubbard,  for  libellant. 

Coudert  Bros.,  for  claimant. 

Benedict^  D.  J.  The  evidence  seems  to  require  the  eon- 
elusion  that  45  fathoms  of  chain  were  lost,  if  any  was  lost. 
The  evidence  as  to  the  value  of  the  chain  does  not  appear  to 
be  objected  to,  and  it  may  be  deemed  sufficient  to  warrant 
the  conclusion  that  the  value  of  45  fathoms  of  chain  and  the 
anchor  was  $694.54.  As  to  the  demurrage,  the  allowance  of 
two  days  is  all  that  the  evidence  will  support.  The  charge 
of  $10  for  a  translation  of  the  log  was  properly  disallowed. 
It  was  not  a  disbursement  necessarily  resulting  from  the  col- 
lision. The  charge  for  the  protest  is  different,  because  the 
law  of  Norway  makes  it  the  duty  of  the  master,  in  every  case 
of  collision,  to  take  the  testimony  of  his  crew,  and  embody  it 
in  a  protest. 

The  evidence  warrants  the  conclusion  that  the  slipping  of 
the  anchor  was  caused  by  the  collision,  and  the  circumstances 
gave  no  time  to  buoy  it.  It  having  been  proved  that  the 
anchor  and  chain  were  slipped  when  the  vessel  lay  out  in  the 
bay  where  the  water  is  deep,  the  fair  inference,  in  the  ab- 
sence of  any  other  evidence,  is  that  it  would  not  be  possible 
to  recover  it,  except  by  an  expenditure  equal  to  its  value.  If 
such  be  not  the  fact,  it  was  easy  for  the  claimant  to  show  it. 
The  proposition  that  in  all  oases  where  property  is  sunk,  in 
order  to  entitle  a  libellant  to  recover  for  its  loss,  direct  evi- 
dence that  it  cannot  be  raised  must  be  given,  is  not  supported 
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by  the  authority  cited,  (The  America,  11  Blatchf.  486.)  The 
impossibility  of  raising  sunken  property  is  inferrible  from  cir- 
cumstances. Where  property  is  sank  in  broad  ocean,  the 
fact  of  locality  will  warrant  the  inference  that  it  was  im- 
possible to  recover  it.  So  in  this  case  it  is  proper  to  infer^ 
from  the  nature  of  the  articles  sunk,  and  the  locality,  that  the 
cost  of  raising  would  exceed  the  value  of  the  property.  This 
inference  is  fair,  because  there  has  been  no  attempt  on  the 
part  of  the  claimant  to  adduce  facts  calculated  to  repel  such 
an  inference.  Earnest  objection  is  made  to  the  allowance  of 
interest.  The  commissioner  has  allowed  interest  upon  the 
demurrage,  in  accordance  with  the  decision  in  the  late  case 
of  The  Akxandria,  S.  D.  of  N.  Y.,  July,  1879,  where  the 
learned  judge  of  the  southern  district  of  New  York,  after 
examining  the  subject,  held  that  interest  upon  demurrage 
must  be  allowed,  in  order  to  give  full  indemnity. 

Upon  the  argument  here  it  was  claimed,  on  behalf  of  the 
libellant,  that  the  ruling  of  Judge  Ghoate,  in  the  case  of  The 
Alexandria,  had  been  affirmed  by  the  chief  justice,  upon 
appeal;  while  on  the  other  hand  it  was  claimed  that  a  dif- 
ferent ruling  had  been  made  by  the  chief  justice  in  the  case 
of  The  New  Orleans,  and  it  was  also  claimed  that  the  case  of 
Mailer  v.  Express  Co.  61  N.  Y.  316,  decided  by  the  New 
York  court  of  appeals,  to  which  Judge  Ghoate  refers  in  his 
opinion,  has  since  been  overruled  by  the  court  of  appeals  in 
the  late  case  of  White  v.  Miller,  October  14, 1879.  See  New 
York  Weekly  Digest  of  January  23,  1880.  In  this  district 
the  practice  hitherto  has  been  not  to  allow  interest  upon 
demurrjige ;  and  the  practice  in  the  southern  district  of  New 
York  is  believed  to  have  been  the  same,  up  to  the  time  of  the 
decision  of  the  case  of  The  Alexandria.  In  the  case  of  The 
Baltic,  in  the  southern  district,  8  Ben.  195,  no  interest  on 
the  demurrage  was  allowed  by  the  commissioner.  The  report 
was  before  the  court  upon  exceptions,  but  the  question  of 
interest  was  not  passed  on.  In  the  case  of  The  Thomas  Kiley, 
3  Ben.  229,  no  interest  upon  the  demurrage  was  allowed,  but 
it  does  not  appear  that  it  was  claimed.  In  the  case  of  The 
Favorita,  4  Ben.  133,  where  demurrage  formed  a  principal 
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point  of  the  controversy,  interest  upon  the  demurrage  was 
not  allowed,  but  it  does  not  appear  that  it  was  claimed.  In 
the  case  of  The  Transit,  4  Ben.  138,  no  interest  on  the 
demurrage  was  allowed,  and,  so  far  as  appears,  no  claim  for 
interest  was  made.  In  the  case  of  The  Emelie,  4  Ben.  235, 
no  interest  on  the  demurrage  was  allowed,  and,  so  far  as 
appears,  none  was  claimed.  In  the  case  of  Keen  v.  Audenried, 
5  Ben.  53,  demurrage  was  allowed,  but,  so  far  as  appears, 
interest  was  not  claimed.  This  was  an  action  upon  a  char- 
ter-party, where  the  liability  for  demurrage  arose  from  the 
contract,  and  the  rate  of  demurrage  was  fixed  by  the  charter. 
In  the  case  of  393  Tons  of  Ouano,  in  this  district,  6  Ben.  535, 
demurrage  was  allowed  without  interest.  This  case,  like  the 
last,  was  upon  a  contract,  and  where  no  claim  for  interest 
was  made.  In  the  case  of  Baetjer  v.  Boers,  7  Ben.  293,  de- 
murrage was  allowed  without  interest,  and  no  exception  Was 
taken.  This  also  was  upon  a  contract.  In  the  case  of  The 
New  Orleans,  decided  May  25,  1877,  this  question  was  dis- 
tinctly presented  to  Judge  Blatchford,  in  the  district  court  of 
the  southern  district  of  New  York,  by  an  exception  to  the 
refusal  of  the  commissioner  to  allow  interest  on  demurrage  in 
a  case  of  collision,  and  the  ruling  of  the  commissioner  was 
upheld.  These  cases  show  that  the  practice  in  the  district 
courts  of  these  two  district  has  been  not  to  allow  interest  on 
demurrage.  The  case  of  The  Alexandria,  above  referred  to, 
was  before  the  chief  justice  holding  the  circuit  court  for  the 
southern  district;  but  an  examination  of  the  opinion  on  file 
shows  that  no  objection  was  made  in  that  court  to  the 
amount  of  the  decree  in  the  district  court.  It  is  evident, 
therefore,  that  the  allowance  of  interest  in  that  case  was  not 
made  a  subject  of  review  in  the  circuit  court.  The  case  of 
Tlie  New  Orleans,  above  referred  to,  in  which  Judge  Blatch- 
ford, upon  the  exceptions  to  the  report,  expressly  ruled 
against  the  allowance  of  interest  on  demurrage,  also  came 
before  the  chief  justice  in  the  circuit  court  upon  appeal,  and 
was  decided  some  weeks  after  his  decision  of  the  case  of  The 
Alexandria.  It  was  there  declared  that  "the  judge  below  was 
right  in  his  rulings,"  one  of  which  rulings  was  that  interest 
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on  the  demurrage  was  not  allowable.  The  opinion  of  the 
chief  justice  also  contains  the  following  language :  ''As  to 
interest  on  the  sum  allowed  for  demurrage,  I  think  under 
the  circumstances  it  was  properly  rejected.  The  amount 
allowed  is  sufficient,  under  the  circumstances,  to  cover  inter- 
est to  the  date  of  the  report."  This  language,  taken  in  con- 
nection with  express  affirmance  of  the  ruling  that  interest 
upon  demurrage  was  not  allowable,  at  the  most  imports 
nothing  more  than  that  the  allowance  of  interest  upon  de- 
murrage is  in  the  discretion  of  the  court,  in  view  of  all  the 
circumstances.  It  thus  appears  that  there  is  no  decision 
binding  upon  this  court  which  can  be  considered  an  authority 
for  the  allowance  of  interest  on  demurrage;  and  with  all  my 
respect  for  the  opinion  of  the  judge  of  the  southern  district,  I 
am  unable  to  see  that  it  is  my  duty  to  change  the  practice 
hitherto  pursued  in  this  court.  I  may  add  that,  if  interest 
on  demurrage  is  to  be  allowed  in  the  discretion  of  the  court, 
the  present  is  a  case  for  its  disallowance,  because  of  the 
unreasonable  delay  on  the  part  of  the  libellant  to  bring  his 
cause  to  trial,  and  the  hardship  that  in  this  case  has  resulted 
therefrom. 

The  libellant's  second  exception  is  allowed,  and  the  others 
disallowed.  The  claimant's  exception  as  to  allowance  of 
interest  is  allowed,  and  the  others  disallowed. 
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Thb  Coos  Bat  Wagoh  Co.  v.  Cbookbb. 
(CirmU  Oaurt^  2>.  Or^fftn^    Karember  22, 1880.) 

!•  Vkrdob**  IiDnr.—Upon  the  sale  of  real  property  on  credit,  without 
collateral  security,  the  vendor  has  a  lien  upon  the  same  for  the  unpaid 
purchase  money,  unless  it  was  waived  by  the  express  aKreement  of  the 
parties ;  and  such  lien  exists  and  may  be  enforced  against  all  persons 
claiming  under  the  vendee  with  notice  that  the  purchase  money  la 
unpaid. 

2.  Abbignment.— The  assignment  and  acceptance  of  a  contract  for  the 

sale  of  real  property  does  not  make  the  assignee  personally  liable  for 
the  purchase  money  due  thereon ;  and,  as  against  him^  the  vendor^s 
remedy  is  confined  to  the  enforcement  of  his  lien  on  the  property. 

3.  CoNTRAcrr— Entirb  ob  Bbybhablb.— Whether  a  contract  is  entire  or 

several^le,  depends  upon  the  intention  of  the  parties,  to  be  gathered 
from  the  circumstances  of  the  case. 

4.  Baicb.— A  contract  to  sell  96,000  acres  of  wild  land,  of  diilerent  grades 

and  values,  lying  substantially  in  a  body,  at  an  average  price  of  one 
dollar  per  acre,  to  be  conveyed  and  paid  for  as  and  when  the  same  is 
surveyed  and  patented  to  the  grantee  by  the  United  States,  is  not  as 
many  distinct  contracts  as  there  may  be  conveyances  and  payments 
in  pursuance  thereof,  but  only  one  entire  contract,  and  therefore  the 
vendor's  lien  for  any  portion  of  the  purchase  money  thereof  remain- 
ing  unpaid  extends  to  and  may  be  enforced  against  the  whole  tract. 

La  Equity. 

RufuB  MaUory  and  W.  R.  Willis,  for  plaintiff. 

WfUiam  jR.  Strong,  for  defendant. 

Deady,  D.  J.  On  March  3,  1869,  congress  passed  an  act 
granting  '"to  the  state  of  Oregon,  to  aid  in  the  construction 
of  a  military  wagon  road  from  the  navigable  waters  of  Coos 
Bay  to  Boseburg,  in  said  state,"  the  alternate  sections  of  the 
public  land,  not  exceeding  six  sections  in  width  on  each  side 
of  said  road,  (15  St..  340;)  and  on  October  22,  1870,  the  leg. 
ialative  assembly  of  Oregon  passed  an  act  granting  the  Coos 
bay  Wagon  Boad  Company  "all  lands,  rights  of  way,"  etc., 
80  granted  to  the  state,  "for  the  purpose  of  aiding  said  com- 
pany  in  constructing  the  road  mentioned  in  said  act  of  con- 
gress, and  upon  the  conditions  and  limitations  therein  pre- 
scribed."    Sess.  Laws,  40« 
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On  January  1,  1875,  the  plaintiff  was  duly  incorporated 
under  the  laws  of  Oregon,  and  on  May  31st  of  the  same  year 
had  constructed  said  road,  and  thereby  become  entitled  under 
said  grant  to  95,845.12  acres  of  said  public  lands,  and  had 
receiyed  a  patent  from  the  United  States  for  35,553.59  acres 
thereof,  and  was  entitled  to  a  patent  for  the  remaining 
60,791.53  acres  as  soon  as  it  was  conyeyed. 

On  the  same  date  an  agreement  was  made  between  the 
plaintiff,  sundry  persons  who  were  the  stockholders  of  said 
corporation,  and  John  Miller  for  the  sale  and  assignment  to 
the  latter  of  all  the  stock  thereof,  and  the  sale  and  convey- 
ance of  the  land  and  road  aforesaid,  whether  patented  or 
unpatented,  less  7,939.94  acres  theretofore  sold  to  settlers 
thereon,  for  the  consideration  of  one  dollar  per  acre,  to  be 
paid  as  and  when  the  same  was  duly  assigned  and  conveyed 
as  therein  provided ;  and  on  the  same  day  said  stockholders 
duly  transferred  the  stock  of  said  corporation  to  T.  B. 
Benchly,  in  trust  for  said  Miller,  as  by  said  agreement  was 
provided,  and  the  plaintiff  duly  delivered  to  him  the  posses- 
sion of  said  road,  and  conveyed  to  him  the  lands  for  which  it 
had  then  received  a  patent,  less  6,539.94  acres  thereof  already 
sold  to  settlers  thereon,  and  received  therefor  from  said  Mil- 
ler one  dollar  per  acre,  or,  in  the  aggregate,  $29,013.63. 

Before  the  patents  were  received  for  the  remainder  of  the 
lands  Miller  became  insolvent,  and  was  largely  indebted  to 
the  defendant  and  Leland  Stanford,  €•  P.  Huntington,  and 
Mark  Hopkins  for  money  received  of  them  and  not  accounted 
for. 

On  account  of  this  indebtedness.  Miller,  on  June  21,  1875, 
conveyed  the  lands  theretofore  conveyed  to  him  by  the  plain- 
tiff to  the  defendant  and  his  associates  aforesaid,  and  on 
August  18th  of  the  same  year,  jointly  with  his  wife,  and  in 
his  true  name,  A.  B.  Wo(?droof,  again  conveyed  the  same 
premises  to  said  defendant  and  associates;  and  in  like  man* 
ner,  and  for  the  same  purpose,  conveyed  to  the  same  parties 
the  said  road;  and  on  July  1, 1875,  duly  assigned  said  agree* 
ment  of  May  81,  1875,  for  the  sale  and  purchase  of  said  cor- 
poration lands  to  the  defendant. 
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In  the  spring  of  1876  the  plaintiff  caused  a  letter  to  be 
written  and  sent  to  the  defendant,  stating  the  fact  that  oer« 
tain  occupants  of  portions  of  the  then  unpatented  lands  bar- 
gained and  sold  to  Miller  as  aforesaid  were  willing  to  relin- 
quish  their  rights  as  pre-emptors  under  the  laws  of  the  United 
States,  and  purchase  from  the  grantee  thereof,  and  asking  for 
instructions  in  the  premises.  The  defendant  replied,  under 
date  of  April  5,  1876,  ''for  self  and  associates," — Stanford, 
Huntington,  and  Hopkins  aforesaid,  who,  together,  consti- 
tuted "The  Western  Development  Company," — stating  that 
''the  owners  of  the  land  grant  of  said  company  do  not  desire 
to  have  any  contest  with  any  bona  fide  settler  who  settled 
upon  the  land  which  was  granted  to  said  company  before  the 
passage  of  .the  act  of  congress,  and  was  entitled  to  a  pre- 
emption thereon,"  and  authorized  the  plaintiff  to  convey  to 
suchi  settlers  the  lands  occupied  by  them,  upon  the  payment 
of  $1.25  per  acre, — the  one  dollar  to  go  to  the  plaintiff  and 
the  one-quarter  to  the  defendant  and  his  associates, — and 
also  authorizing  the  plaintiff  "to  make  contracts  with  such 
settlers  upon  all  unpatented  land,  and  carry  them  into  effect 
by  deed  prior  to  deeds  to  be  made  under  oor  contract  to  pur- 
chase, or  we  will  make  deeds  when  deeded  to  us,  not  to  ex- 
ceed 1,000  acres;  the  proof  of  such  settlement  to  be  sent  to 
me  before  the  adjustment  is  made." 

In  pursuance  of  this  instruction  the  plaintiff  sold  and  con* 
veyed  240  acres  of  the  unpatented  lands  to  settlers  thereon 
for  $1.25  per  acre,  and  on  October  14,  1876,  paid  $60  of  the 
proceeds  to  the  Western  Developement  Company,  and  retained 
$240  thereof  for  itself.  At  the  date  of  the  conveyances  and 
assignment  aforesaid,  made  by  Miller  prior  to  August,  1875, 
he  was  held  in  confinement,  by  the  defendant  and  his  asso- 
ciates aforesaid,  upon  the  charge  of  embezzlement  while  in 
their  employ.  Afterwards,  it  was  ascertained  that  Miller's 
real  name  was  Woodroof ,  and  that  he  had  a  wife  in  Virginia, 
whereupon  the  deeds  aforesaid  to  the  premises,  dated  in 
August,  were  executed  by  him,  jointly  with  his  wife,  in  his 
true  name. 

On  January  19, 1877,  the  defendant  re-assigned  said  agree- ; 
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ment  of  May  31, 1875,  for  the  sale  and  purchase  of  said  land 
grant  to  said  John  Miller,  and  agreed,  in  writing,  to  sell  and 
convey  to  him  all  of  said  lands  theretofore  conveyed  by  said 
Miller  to  him  or  his  associates,  upon  Miller's  paying  therefor 
the  sum  of  $1.25  per  acre,  and  expenses  incurred  thereabout, 
together  with  interest  upon  the  purchase  money,  within  90 
days,  after  which  the  option  of  Miller  was  to  cease  and  de- 
termine. This  assignment  and  option,  although  nominally 
made  to  Miller,  was  intended  for  the  benefit  of  A.  T.  Green 
and  n.  S.  Brown  as  well,  and  was  in  fact  an  arrangement  by 
which  they  three  were  authorized  to  dispose  of  this  land  grant 
at  a  profit  to  themselves,  if  they  could,  within  90  days — ^fail- 
ing in  which,  the  option  and  assignment  were  to  become  null 
and  void. 

By  November  8,  1876,  the  remaining  portion  of  the  grant 
was  surveyed  and  patented  to  the  plaintilBF,  and  on  May  5, 
1877,  it  executed  a  deed  in  due  form  of  law  therefor  to  the 
defendant,  and  duly  tendered  the  same  to  him  on  July  27, 
1877,  and  demanded  payment  therefor,  which  was  refused  on 
the  ground  that  he  had  re«assigned  the  contract  to  Miller. 
The  portion  of  the  grant  conveyed  to  Miller,  and  by  him  con-p 
veyed  to  the  defendant,  is  of  much  more  value,  probably  50 
per  cent,  more,  than  the  remainder  of  it.  During  all  the  time 
of  these  transactions  the  defendant,  and  his  associates  afore- 
said, were  citizens  of  California  and  not  resident  in  Oregon, 
and  were  never  in  the  possession  or  control  of  the  premises, 
otherwise  than  according  to  the  foregoing  statement  of  facts, 
and  their  legal  operation  and  effect. 

Under  these  circumstances  the  plaintiff  commenced  this 
suit  in  the  circuit  court  for  the  county  of  Coos  to  recover  from 
the  defendant  the  sum  of  $60,791.58,  alleged  to  be  due  on  the 
contract  of  May  31,  1875,  and  to  establish  and  enforce  a 
vendor's  lien  upon  the  whole  premises  for  said  sum  and  the 
costs  of  suit,  which  was  afterwards  removed  by  the  defendant 
into  this  court. 

It  is  alleged  in  the  amended  bill  that  the  defendant,  by 
reason  of  the  premises,  undertook  and  promised  to  keep  and 
perform  all  the  covenants  in  the  agreement  of  March  81| 
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1876,  to  be  performed  by  Miller;  and  apon  the  hearing  evi« 
dence  was  given  tending  to  prove  that  the  defendant,  at  and 
immediately  before  the  conveyance  and  assignment  to  him 
by  Miller,  and  in  consideration  thereof,  expressly  undertook 
and  promised  to  do  so.  But,  in  my  judgment,  it  is  not 
sufficient  to  establish  that  fact.  But  the  evidence  satisfac- 
torily proves  that  the  defendant,  either  in  person,  or  by  his 
agents  and  attorneys,  at  and  before  such  conveyance  and 
assignment,  had  full  notice  of  the  contract  of  May  81,  1875, 
between  Miller  and  the  plaintiff,  and  the  respective  obliga* 
tions  and  liabilities  of  the  parties  thereto. 

Having  concluded  that,  as  a  matter  of  fact,  the  defendant 
did  not  undertake  to  perform  Miller's  contract  with  the  plain- 
tiff, it  is  unnecessary  to  consider  whether  such  an  undertak- 
ing is  required  by  the  statute  of  frauds  to  be  in  writing,  as  set 
up  in  the  defendant's  answer.  But  the  plaintiff  claims  that 
the  defendant  is  estopped  to  deny  that  he  did  so  undertake 
and  promise,  on  account  of  his  letter  of  April  5,  1876,  to  the 
plaintiff,  by  which  it  appears  he  assumed  to  be  the  assignee 
of  Miller  as  to  this  land  grant,  whether  patented  or  unpat- 
ented, and  particularly  the  latter^  But  there  are  no  elements 
of  an  estoppel  in  this  transaction.  The  plaintiff  was  neither 
deceived  nor  injured  by  what  the  defendant  said  or  did  in  this 
respect;  nor  was  it  thereby  or  otherwise  induced  to  take  any 
action  upon  or  change  its  relation  to  the  subject-matter,  and 
without  these  circumstances  there  can  be  no  estoppel.  Wythe 
V.  Smith,  4  Saw.  24;  Wythe  v.  Salem,  Id.  88.  But  the  trans- 
action, of  which  this  letter  is  the  principal  item,  is  very  satis- 
factory proof  that  the  defendant  bad  become  the  assignee  of 
Miller,  and  accepted  his  assignment  of  the  contract  with  the 
plaintiff  for  the  sale  and  purchase  of  this  land  grant.  His 
declarations  in  this  connection  are  utterly  inconsistent  with 
any  other  theory  than  that  he  so  regarded  himself;  and  cer- 
tainly his  conduct  amounts  to  a  direct  assertion  to  that  effect. 
In  this  letter  to  the  plaintiff  the  defendant  assumes  to  be 
entitled  to  the  control  of  the  land — patented  and  unpatented 
— and  directs  the  terms  of  settlement  to  be  made  with  the 
occupants  upon  the  unpatented  portion^ — not  exceeding  1,000 
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acres  thereof — and  requires  the  proof  of  the  facts  "to  be  sent 
to  me  [him]  before  the  adjustment  is  made."  He  also  di- 
rected  that  the  proceeds  of  the  sale  should  be  first  applied  to 
the  payment  of  the  plaintiff,  as  provided  in  the  contract  of 
sale,  and  that  the  remainder  should  be  paid  to  himself  and 
associates,  which  was  done  without,  so  far  as  appears,  any 
comment  or  dissent  on  his  part. 

It  is  admitted  that  on  July  1,  1875,  Miller  assigned  the 
contract  of  sale  and  purchase  to  the  defendant,  but  it  is 
claimed  that  the  assignment  was  made  without  the  defend* 
ant's  knowledge  or  acceptance,  and  therefore  he  is  not  affected 
by  it.  But,  from  these  facts,  the  only  reasonable  conclusion 
is  that  the  defendant  was  well  aware  of  the  assignment,  and 
knowingly  asserted  his  rights  under  it — ^that  he  was  the 
assignee  of  Miller  in  fact  as  well  as  form.  Upon  this  state  of 
facts  the  plaintiff  claims  a  vendor's  lien  as  against  the  defend- 
ant upon  the  whole  premises  for  the  unpaid  purchase  money. 
It  is  admitted  by  the  defendant  that  the  plaintiff  has  such  a 
lien,  so  far  as  the  lands  unconveyed  to  Miller  are  concerned; 
but  he  denies  that  it  extends  to  the  lands  conveyed  to  Miller, 
and  by  the  latter  to  himself  and  associates.'  This  denial  is 
based  upon  two.  grounds :  First,  that  it  was  not  the  intention 
of  the  parties  to  the  contract  that  any  such  lien  should  be 
reserved  as  against  said  lands ;  and,  second,  that  the  contract 
of  sale  was  not  an  entirety,  but  separable  into  two  distinct 
parts  or  contracts,  to- wit :  A  contract  to  sell  the  lands  cpn- 
veyed  to  Miller,  and  also  a  contract  to  sell  the  unpatented 
land,  the  same  to  be  conveyed  and  paid  for  when  and  as  fast 
as  the  same  was  surveyed  and  patented  to  the  plaintiff. 

Upon  the  sale  of  real  property  on  credit,  without  collateral 
security,  equity  raises  a  lien  thereon  in  favor  of  the  vendor 
as  a  security  for  the  unpaid  purchase  money ;  and  this  lien 
exists  whether  the  property  is  conveyed  to  the  purchaser  or 
not.  The  vendee  is  considered  the  trustee  of  the  vendor  in 
respect  to  the  purchase  money  until  it  is  paid;  and  this  lien 
continues  and  holds  good  against  all  subsequent  purchasers 
with  notice  that  the  purchase  money  is  unpaid.  Mackreth  v* 
Symmons^  15  Yes.  329;  Bayley  v.  Oreenleaf,  %  Wheat.  49; 
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ChiUou  V.  Braiden's  Adm'x,  2  Black,  460;  Letois  v.  Hawkins^ 
23  Wall;  125;  GUman  v.  Brown,  1  Mass.  212;  Pease  v.Ketty, 
3  Oregon,  417;  Bavm  v.  OrigBby,  21  Cal.  176;  Garson  y. 
Green,  1  John.  Ch.  308;  Champion  v.  Brotvn,  6  John.  Ch. 
402;  1  Wash.  502-4;  Adams'  Equity,  126-9;  Story's  Eq. 
Jar.  §  1217  et  seq.;  4t  Kent,  151-4.  As  to  the  intention  of 
the  parties  concerning  this  lien,  it  is  to  be  considered  that  the 
lien  is  a  natural  equity,  and  arises  and  exists  independently 
of  their  agreement.  Neither  is  it  waived  or  relinquished 
unless  by  an  express  agreement  to  that  efiFect,  or  conduct 
plainly  inconsistent  with  an  intention  to  retain  it,  as  by  tak- 
ing a  mortgage  on  the  premises,  or  a  distinct  and  independent 
security  for  the  purchase  money;  and  the  burden  of  proof  is 
upon  the  purchaser,  to  show  that  the  lien  has  been  waived  or 
relinquished.  1  Lead.  Gas.  Eq.  n.  Mackreth  v.  Symmons, 
supra,  364;  GUman  v.  Brown,  supra,  213;  4  Kent.  152. 

In  this  case  no  security  of  any  kind  was  taken  for  the  pay« 
ment  of  the  unpaid  purchase  money ;  nor  is  there  anything 
in  the  circumstances  of  the  case  to  even  suggest  that  there  was 
any  understanding  or  agreement  between  the  parties  to  the 
sale  to  waive  the  vendor's  lien.  It  is  not  enough  to  say  that 
the  thought  of  the  lien,  as  a  security  for  the  payment  of  the 
purchase  money,  was  not  in  the  minds  of  the  parties  at  the 
time  of  sale;  for  it  is  in  just  such  cases  that  equity,  as  a 
means  of  doing  justioe  between  the  vendor  and  vendee,  or  the 
assignees  of  the  latter,  with  notice,  creates  and  enforces  this 
lien.  And,  therefore,  whenever  the  vendee  or  assignee  seeks 
to  hold  property  free  from  this  lien,  he  must  show  that  it  was 
intentionally  relinquished  by  the  vendor. 

As  to  whether  the  contract  of  sale  was  an  entirety  or  not, 
the  contention  of  the  defendant  is  that  the  sale  of  the  un- 
patented lands  was  made  by  a  distinct  and  separate  contract 
from  that  of  the  patented  ones,  and  therefore  there  can  be  no 
lien  upon  the  latter  for  the  purchase  money  due  on  the  sale 
of  the  former.  If  the  premise  is  correct  the  conclusion  fol- 
lows of  course. 

In  2  Parsons  on  Cont.  517,  it  is  said  that  ''any  contract 
may  consist  of  many  parts ;  and  these  may  be  considered  as 
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parts  of  one  whole,  or  as  so  many  distinct  oontraots,  entered 
into  at  one  time,  and  expressed  in  the  same  instrument,  but 
not  thereby  made  one  contract.  No  precise  role  can  be  given 
by  which  this  question  in  a  given  case  may  be  settled.  Like 
most  other  questions  of  construction,  it  depends  upon  the 
intention  of  the  parties,  and  this  must  be  discovered  in  each 
case  by  considering  the  language  employed  and  the  subject- 
matter  of  the  contract.  If  the  part  to  be  performed  by  one 
party  consists  of  several  distinct  and  separate  items,  and  the 
price  to  be  paid  by  the  other  is  apportioned  to  each  item  to 
be  performed,  or  is  left  to  be  implied  by  law,  such  a  contract 
will  generally  be  held  to  be  severable.  *  *  *  But  the 
mere  fact  that  the  subject  of  the  contract  is  sold  by  weight  or 
measure,  and  the  value  is  ascertained  by  the.  price  affixed  to 
each  pound  or  yard  or  bushel  of  the  quantity  contracted  for, 
will  not  be  sufficient  to  render  the  contract  severable." 

In  Miner  v.  Bradley^  32  Pick,  457,  it  was  held  that  a  sale 
at  auction  of  a  cow  and  lot  of  hay,  at  one  bid,  for  $17,  was  an 
entire  contract;  the  court  saying  that,  "as  the  cow  and  the  hay 
were  bought  together  for  one  gross  sum,  there  are  no  means 
of  ascertaining  how  much  was  intended  for  the  one  and  how 
much  for  the  other." 

In  Johnson  v.  Johnson^  8  Bos.  &  Ful.  163,  the  plaintiff  pur- 
chased  two  separate  parcels  of  real  property,  the  one  for  JgdOO 
and  the  other  for  £700 — each  being  distinctly  valued — and 
took  one  conveyance  of  both.  The  title  to  one  of  the  parcels 
proving  invalid  he  brought  an  action  to  recover  the  considera- 
tion thereof,  and  prevailed;  the  court,  per  Lord  Alvanley,  say- 
ing :  '*If  the  question  were  how  far  the  part  of  which  the  title 
has  failed  formed  an  essential  ingredient  of  the  bargain,  the 
grossest  injustice  would  ensue  if  a  party  were  suffered  to  say 
he  would  retain  all  of  which  the  title  was  good  and  recover  a 
proportionable  part  of  the  purchase  money  for  the  rest. 
Possibly  the  part  which  he  retains  might  not  have  been 
sold  unless  the  other  part  had  been  taken  at  the  same  time, 
and  ought  not  to  be  valued  in  proportion  to  its  extent,  but 
according  to  the  various  circumstances  connected  with  it.  * 
*     *     In  this  case,  however,  no  such  question  arises;  for  it 
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appears  to  me,  although  both  pieces  of  ground  were  bar- 
gained for  at  the  same  time,  we  most  consider  the  bargain  as 
consisting  of  two  distinct  contracts;  and  that  the  one  part 
was  sold  for  £300  and  the  other  for  f  700.'' 

In  Clark  v.  Baker,  6  Met.  452,  a  contract  to  sell  a  cargo  of 
yellow  and  white  com — the  quantity  being  unknown — on 
board  the  schooner  of  the  seller,  at  a  certain  price  per  bushel 
for  the  yellow  and  another  for  the  white  com,  was  held  to  be 
an  entire  one  for  the  cargo,  and  not  any  number  of  contracts 
for  each  kind  of  com  or  separate  bushel.  In  the  'course  of 
the  opinion  the  court  says :  ''If  the  contract  is  entire,  if  it  is 
one  bargain,  then  it  matters  not  whether  there  is  one  or  many 
articles,  and  though  each  may  have  an  appropriate  price.'' 

In  Davis  y.  Maxwell,  13  Met.  286,  it  was  held  that  a 
contract  to  work  "for  seven  months  at  $12  per  month*'  was 
an  entire  one,  and  not  seven  separate  contracts  to  work  seven 
distinct  months  for  seven  distinct  $12.  The  court  said:  "It 
is  one  bargain ;  performance  on  one  part  and  payment  on  the 
other;  and  not  part  performance  and  full  payment  for  the 
part  performed." 

According  to  these  authorities,  as  well  as  the  nature  of  the 
ease,  this  transaction  was  a  single  and  entire  contract  for  the 
sale  of  this  land  as  a  whole.  Indeed,  it  is  difficult  to  con- 
ceive of  it  in  any  other  light.  Briefly  stated,  a  land  grant 
consisting  of  alternate  sections  within  six  miles  on  either 
side  of  a  road,  about  50  miles  long,  and  mnning  from  tide- 
water on  Coos  bay  across  the  coast  range  to  Boseburg,  and 
containing  about  96,000  acres  of  wild  land,  varying  in 
value  per  acre  from  nothing  indefinitely  upwards,  was  sold  in 
a  body  for  one  dollar  per  acre,  by  a  single  written  agreement. 
By  the  terms  of  this  agreement  the  land  was  to  be  conveyed 
to  the  vendee  as  fast  as  it  was  surveyed  and  patented,  and 
the  portion  already  patented  as  soon  as  he  could  examine  the 
patent  and  was  satisfied  with  the  title-— the  payments  to  be 
made  as  the  conveyances  were. 

There  is  nothing  in  the  situation  or  condition  of  the  sub- 
ject-matter or  ihe  parties  that  in  any  way  indicates  that  this 
contract  was  not  single  and  entire.    It  was  one  bargaini  and 
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the  land,  although  valued  by  the  acre  and  not  absolutely 
contiguous  legal  subdiyisions,  was  practically  one  body — ^the 
land  grant  of  the  Coos  Bay  Wagon  Boad  Company,  Neither  is 
it  to  be  supposed  that  the  plaintiff  would  sell  the  patented  part 
of  this  grant,  which  the  proof  shows,  and  the  court  almost 
judicially  knows,  was  worth  much  more  than  the  remaining 
portion,  separately,  for  the  same  price  per  acre  as  the  other. 

Most  certainly  the  price  was  an  average  one  for  the  whole 
grant,  and  the  sale  an  entirety.  And,  as  was  said  in  Johnson 
Y.  Johnson,  supra,  in  the  consideration  of  a  similar  question, 
"the  grossest  injustice  would  ensue"  if  the  defendant  was 
suffered  to  retain  the  better  part  free  from  the  vendor's  lien 
for  the  price  of  the  poorer  part,  upon  the  arbitrary  assump- 
tion that  the  sale  was  made  by  two  separate  contracts. 
Nothing  incapable  of  mathematical  demonstration  is  more 
certain  than  that  the  parties  to  this  transaction  never  con- 
templated that  this  otherwise  single  and  entire  contract  of 
sale  was  resolved  into  a  number  of  distinct  and  separate 
ones,  simply  because  it  was  therein  provided  that  the  convey- 
ance should  be  made  from  time  to  time  as  fast  as  the  land 
was  surveyed  and  patented. 

The  agreement  on  the  part  of  the  stockholders  of  the  road 
to  transfer  the  stock  to  Benchley,  as  trustee  for  Miller,  to  be 
held  by  him  as  such  trustee  until  the  final  payment  was  made 
on  the  land,  was  duly  performed ;  but  this  was  not  intended 
as  a  security  for  the  payment  of  the  purchase  money,  but 
rather  a  security  or  provision  for  the  custody  of  the  stock 
during  the  pendency  of  the  transaction  and  its  delivery  upon 
the  final  completion  thereof. 

But  this  stock,  and  the  road  which  it  represents,  are  not 
shown  to  have  any  appreciable  value;  and  from  this,  and  the 
very  nature  of  the  case,  the  reasonable  inference  is  that  its 
value  at  most  is  merely  nominal.  The  formation  of  the 
company  and  the  construction  of  the  road  were  the  means  or 
device  by  which  the  land  grant  was  obtained  from  the  state, 
and  thereafter,  I  apprehend,  neither  was  of  any  benefit  to 
any  one  save  the  public.  Evidently,  the  stock  was  a  mere 
fiominal  and  formal  part  of  the  transaction,  and  did  not,  in 
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any  appreciable  degree,  affect  the  amount  of  the  considera- 
tion therefor. 

Nor  shoald  it  be  forgotten  that  the  justice  of  this  case,  as 
well  as  the  law,  is  with  the  plaintiff.  The  defendant  obtained 
his  conveyance  and  assignment  from  Miller  without  advanc- 
ing anything  therefor,  the  consideration  being  merely  a  pre- 
existing debt,  and  that  of  no  probable  value.  And  although 
he  is  not  personally  liable  on  Miller's  contract,  yet,  having 
accepted  a  conveyance  and  assignment  from  him  of  the  sub- 
ject-matter thereof, — with  notice  of  the  fact  that  a  portion  of 
the  purchase  money  was  unpaid,  whereby  he  became  the 
legal  owner  of  an  undivided  one-fourth  of  one  portion  of  the 
property,  and  the  equitable  owner  of  the  whole  of  the  remain- 
der,— he  is  justly  liable  for  such  purchase  money  to  the  extent 
of  such  ownership. 

By  virtue  of  its  lien  upon  the  premises  the  plaintiff  is  en- 
titled to  call  upon  the  defendant,  as  the  assignee  of  Miller, 
to  pay  the  remainder  of  the  purchase  money  according  to 
the  terms  of  the  contract,  or  submit  to  have  his  interest  in 
the  premises  sold,  and  the  proceeds  applied  to  the  satisfaction 
thereof.     Champion  v.  Brown^  supra,  402. 

A  decree  will  be  entered  for  the  plaintiff  accordingly. 


Steers  and  others  v.  Daniel  and  others. 

{OirouU  Court,  W.  2>.  Tennessee.    July  25,  1880.) 

Execution— Leasehold  and  MAcmNERT — FrtTUKEs — How  Levied 
AND  Sold — Abandonment. — Leaseholds  and  ponderous  machinery 
being  Incapable  of  actnal  possession,  any  notorious  act  asserting  title 
under  a  levy  is  sufficient  Such  fixtures  as  would,  if  the  leasehold 
were  a  freehold  estate,  pass  as  part  of  the  realty,  cannot  be  detached 
and  sold  separately.  Heldy  therefore,  that  the  marshal  need  not  take 
actual  possession  either  of  the  leasehold  or  machinery ;  that  he  need 
not  keep  a  watchman  in  eharge,  nor  otherwise  manifest  a  continuing 
control,  nor  detach  the  fixtures ;  and  his  failure  to  do  bo  cannot  be 
treated  as  an  abandonment  of  his  levy. 
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i.  8amb—Lba8bh(»j)6>- Whether  CHATTBLft  or  Real  Estatb.— In  Ten- 
nessee, leaseholds  are  by  statute  to  be  treated,  for  the  purposes  of  levy 
and  sale  under  execution,  as  real  estate,  and  Judgments  are  a  lien 
Qpon  them.  But,  whether  this  be  so  or  not,  even  at  common  law, 
and  as  chattels,  they  are  to  be  levied  on  and  sold  substantially  in  the 
game  manner  as  real  estate  is  now  levied  on  and  sold,  and  the  pur- 
chaser must  bring  ejectment  to  obtain  possession.  Hdd^  therefore, 
that  a  paper  levy,  accompanied  by  such  notorious  claim  of  title  as 
the  nature  of  the  case  admits,  is  sufficient,  and  a  failure  to  do  more 
cannot  be  treated  as  an  abandonment. 

8.  Same  Bitbjegt— Case  in  Judgment.— Where  the  marshal,  having 
levied  on  a  leasehold,  and  machinery  constituting  a  cotton  com- 
press, placed  a  watchman  in  charge  to  protect  it  from  fire,  but  subse- 
quently withdrew  him,  and  returned  his  writ  with  his  levies  indorsed, 
and  reasons  for  not  selling  as  advertised,  and,  without  objection,  the 
sheriff  afterwards,  with  an  attachment  from  a  state  court,  at  the  suit 
of  another  creditor,  took  possession,  TuAd^  that  there  was  no  abandon- 
ment by  the  marshal,  and  the  execution  creditor  has  a  better  title  than 
a  mortgagee  to  whom  the  debtor  had  in  the  meantime  conveyed  the 
property. 

4.  ExBcuTioH— Abahdonment  ov  Lett—Estoppel.— After  a  sufficient 
levy  upon  property  of  the  defendant,  if  he  procuree  a  suspension  of 
proceedings  by  securing  from  the  Judge  of  the  court  a  letter  of  advice 
to  the  clerk  to  recall  the  execution,  and  an  "order"  from  the  clerk 
to  the  marshal  to  return  It,  whether  the  action  of  these  officers  be 
legal  or  illegal,  he  will  be  estopped  from  claiming  an  abandonment  of 
the  levy,  nor  can  a  subsequent  mortgagee,  with  notice  of  the  facts,  set 
up  such  a  claim  in  favor  of  his  title. 

6w  Res  Judicata— Motion. — A  motion  for  a  venditioni  nponat,  resisted  by 
affidavits  to  show  an  abandonment  of  the  levy,  is  not  such  a  trial  on 
the  merits  as  will  be  re$  judicata  of  the  questions  involved,  and  does 
not  preclude  a  bill  to  enjoin  further  proceed  Inga. 

In  Equity. 

The  defendant  Daniel,  in  January,  1878,  leased  from  one 
Mitchell  and  from  one  Lea,  for  a  period  of  six  years,  two 
parcels  of  land  in  Memphis,  on  Washington  and  High  streets, 
upon  which  he  erected  a  Morse  Improved  Tyler  cotton  com* 
press,  with  necessary  engines,  boilers,  machinery  sheds,  and 
buildings,  to  be  used  in  compressing  cotton  bales.  This  press 
is  of  the  most  ponderous  character,  weighing  many  tons,  and 
was  fixed  to  the  soil  in  the  most  substantial  manner  possible, 
with  foundations  let  deeply  into  it,  as  it  must  be  to  be  used 
at  all.    The  necessary  engines  and  other  machinery  were  also 
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built  and  fixed  with  briok  and  mortar.  The  bnildings,  6X« 
cept  one  frame  house  with  rooms,  were  mere  sheds  to  proteet 
the  compress  and  machinery,  the  lots  being  enclosed  with  a 
fence.  He  used  the  whole  in  his  business  of  compressing  cot- 
ton bales.  This  press  and  machinery  he  purchased  of  the 
plaintiffs,  largely  on  a  credit,  under  a  written  contract  found 
in  the  record,  and  under  which  the  plaintiffs  constructed  the 
establishment.  The  leases  contained  the  usual  covenants  for 
renewal,  for  forfeiture  for  non-payment  of  rent,  taxes,  etc, 
and  also  one  that  at  the  end  of  the  term,  all  rent  and  taxes 
being  paid,  Daniel  might  remove  the  improvements. 

On  the  sixth  of  June,  1878,  one  Dawson,  a  defendant  in 
this  suit,  recovered  on  the  law  side  of  this  court  two  judg- 
ments  against  Daniel,  aggregating  $5,629,  upon  which  writs 
of  fieri  facias  issued  July  5,  1878,  and  they  were  by  the  mar- 
shal, on  the  ninth  of  July,  1878,  levied  "'upon  the  leasehold 
interest  of  B.  C.  Daniel  in  and  to  lots  516,  etc.,  (describing 
them  by  metes  and  bounds,  and  length  of  term,  date  of 
leases,  etc.,)  and  also  the  interest  of  B.  G.  Daniel  in  and  to 
the  Morse  Improved  Tyler  cotton  compress,  with  all  its 
appurtenances  and  belongings,  located  in  and  upon  said  lots. " 
The  indorsement  of  the  levy  was  accompanied  by  a  more 
minute  description  of  the  leases  and  ground  which  was  at- 
tached to  the  writ.  The  marshal  advertised  -the  property  for 
sale  in  a  newspaper,  gave  notice  of  the  levy  and  sale  to  one 
Sarah  E.  Berry,  an  occupant  of  the  rooms  in  the  building,  and 
posted  notices  upon  the  premises  and  at  the  court-house,  as 
fully  described  in  his  return  to  the  writs.  At  the  time  he 
made  the  levy,  the  marshal,  accompanied  by  the  attorney  of 
the  execution  plaintiff,  went  upon  the  premises,  found  the 
gates  shut,  the  machinery  idle,  and  the  rooms  formerly  used 
as  an  office  occupied  by  a  woman  and  her  children  They 
entered,  and  the  marshal  declared  his  levy,  notified  the 
woman  of  it,  and  because  the  place  seemed  in  danger  of  fire, 
by  reason  of  the  combustible  character  of  the  sheds  and 
material  about  the  press,'  the  attorney  agreed  to  pay  the 
expenses  of  a  watchman,  and  one  was  placed  in  charge. 

It  is  stated,  by  both  the  marshal  and  attorney,  thai  the 
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watchman  was  placed  in  charge  solely  for  this  purpose,  and 
not  for  any  purpose  of  taking  possession  or  strengthening  the 
levy.  Matters  remained  in  this  qondition  until,  sometime 
prior  to  August  5,  1878,  Daniel's  attorney  addressed  a  let* 
ter  to  the  circuit  judge  of  this  court,  at  Enoxville,  enclosing 
certified  copies  of  the  record  in  the  case  of  Dawson  v.  Daniel, 
and  making  some  application  for  relief  against  the  action  of 
the  plaintiff  in  suing  out  the  execution,  the  character  of  which 
does  not  clearly  appear,  except  that  in  his  reply  to  the  attor- 
ney, which  is  in  evidence  in  this  case,  the  circuit  judge  says 
it  is  of  questionable  shape,  being  neither  a  bill  in  chancery 
nor  an  application  for  specific  relief.  He,  however,  encloses 
them  a  letter  to  the  clerk  of  the  court,  and  tells  them  if  it 
cannot  be  made  available  they  must  proceed  by  a  bill  of  injunc- 
tion. To  explain  the  bearing  of  these  letters  upon  the  ques* 
tions  arising  in  this  case,  it  is  necessary  to  state  that  the 
judgments  against  Daniel  were  rendered  at  the  May  term, 
1878,  by  default,  and  he  entered  a  motion  to  set  aside  the 
default,  and  for  a  new  trial. 

This  motion  was  continued  "without  prejudice  to  the  plain- 
tiff," until  the  next  term,  and  the  court  adjourned.  Not- 
withstanding the  pendency  of  this  motion  for  a  new  trial, 
executions  were  issued  and  levied  as  before  stated,  and  the 
complaint  was  made  to  the  circuit  judge  that  the  clerk  had 
improperly  issued  them  prematurely.  The  circuit  judge,  in 
his  letters,  expresses  the  belief  that  they  were  prematurely 
issued,  and  ought  to  be  recalled,  '*if  that  idea  be  correct, 
until  the  merits  of  the  case  can  be  inquired  into  and  adjudi- 
cated." In  his  letter  to  the  clerk  he  says  that  the  executions 
ought  to  be  called  in  as  improvidently  issued.  The  clerk 
treated  this  as  an  order,  and,  under  the  seal  of  the  court,  on 
the  seventh  of  August,  1878,  addressed  "an  order"  to  the 
marshal,  accompanied  with  a  copy  of  the  letter  of  the  judge, 
"notifying"  him  that  the  executions  were  issued  without 
authority,  and  "requesting  him  to  return  the  same  unexe- 
cuted." Upon  the  receipt  of  this  "order"  the  marshal  re- 
turned his  writs  on  the  seventh  of  August,  with  this  indorse- 
ment added  to  that  of  his  levy:    "In  obedience  to  an. order 
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issued  by  Hon.  John  Baxter,  I  return  this  writ  without  fur- 
ther proceedings  hereunder." 

On  the  same  day,  August  7, 1878,  the  plaintiffs  in  this  suit, 
Steers  &  Co.,  filed  their  attachment  bill  in  the  state  chancery 
court,  claiming  a  mechanic's  lien  for  the  unpaid  purchase 
money  due  them,  and  sued  out  an  attachment,  which,  com- 
ing into  the  hands  of  the  sheriff,  was  levied  upon  the  lease- 
hold and  other  property.  Prior  to  the  levying  of  this  attach- 
ment, and  on  the  eighth  of  August,  Warinner,  the  attorney 
for  Steers,  had  gone  to  the  marshal  (according  to  his  testi- 
mx)ny)  to  know  of  him  whether  he  would,  under  the  circum- 
stances, persist  in  a  sale,  intending,  he  says,  to  enjoin  Daw- 
son if  he  did  so  persist.  The  marshal  told  him  he  had  not 
determined,  but  would  let  him  know.  The  marshal  subse- 
quently said  to  him:  "I  have  removed  my  watchman;  you 
can  take  the  property  and  do  what  you  please  with  it."  He 
then  notified  the. officer,  and  the  attachment  from  the  state 
court  was  levied.  The  marshal  says,  substantially,  that  he 
did  not  tell  Warinner  that  he  could  do  what  '*he  pleased  with 
the  property,"  but  only  that  ''he  had  withdrawn  his  watch- 
man." He  further  says  that  he  did  not  intend  to  abandon 
his  levy,  but  only  to  return  his  writ  in  accordance  with  the 
"order"  of  Judge  Baxter,  and  proceed  no  further  until  instruc- 
tions, from  the  court  could  be  procured.  He  says  when  he 
received  the  clerk's  "order"  he  advised  with  Poston,  the 
attorney  for  the  execution  creditor,  and  asked  what  he  should 
do.  Poston  told  him  the  "order"  was  unauthorized,  and 
warned  him  not  to  abandon  his  levy ;  told  him  the  leasehold 
was  real  estate,  and  it  was  not  necessary  to  keep  the  watchman 
in  charge;  advised  him  to  withdraw  the  watchman,  as  he 
would  not  guaranty  the  expense  of  keeping  him,  and  return 
the  writ,  with  a  statement  of  his  reasons  for  doing  so,  and 
await  instructions  from  the  court. 

After  the  epidemic  of  1878,  by  decree  in  the  state  court, 
Daniel  was  put  in  possession  as  a  qiuisi  receiver,  and  author- 
ized to  work  the  press.  On  November  22,  1878,  he  executed 
to  Warinner  a  trust  deed  to  secure  Steers  &  Co.,  and  on  same 
day  a  txust  deed  to  the  defendant  Freeman,  to  secure  his  sis* 
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iers  and  other  creditors.  These  all  convey  the  leasehold  and 
the  press.  At  the  November  term  of  this  coorty  in  the  case 
of  Dawson  v.  Daniel,  the  motion  for  a  new  trial  was  over- 
ruled, and  the  plaintiff  moved  for  a  venditioni  exponas  to  com* 
pel  the  marshal  to  proceed  with  his  levies.  Daniel,  the 
defendant,  resisted  this  motion,  filed  an  affidavit,  exhibiting 
Judge  Baxter's  letters,  and  the  ''order"  of  the  clerk,  and  stat- 
ing the  facts  relied  on  to  show  an  abandonment  of  the  levies 
by  the  marshal,  and  insisted  that  the  venditioni  exponas  should 
not  issue — First,  because  the  JUri  facias  had  issued  prema- 
turely, and  was  void;  second,  because  the  levies  had  been 
abandoned  by  the  plaintiff  and  the  marshal.  The  court,  on 
February  8,  1879,  granted  the  motion  of  the  plaintiff,  and 
ordered  a  venditioni  exponas  to  issue. 

On  February  12, 1879,  Steers  &  Co.  removed  their  bill  from 
the  state  court  to  this  court,  and  thereupon  moved  for  an  in- 
junction against  Dawson,  who  was  a  party  to  the  bill,  to 
prevent  a  sale  under  the  vend,  ex,  and  for  a  receiver.  Free- 
man, the  trustee  for  creditors,  then  filed  a  cross-bill,  claiming 
the  property  as  against  Dawson  upon  the  ground  of  abandon- 
ment, and  that  the  execution  was  void  because  issued  pre- 
maturely. Daniel's  three  sisters  also  filed  a  cross-bill,  claim- 
ing that  Daniel  had  used  their  money,  left  in  trust  with  him, 
in  purchasing  the  property,  and  they  det  up  a  resulting  trust; 
and  Steers  &  Go.  filed  a  supplemental  bill  claiming  also  under 
their  deed  of  trust  to  Warriner. 

By  agreement  of  all  the  parties  the  marshal  was  made 
provisional  receiver,  and,  pending  the  controversy,  a  private 
sale  was  negotiated  for  $30,000,  which  was  approved  by  the 
court,  and  an  agreed  decree  entered  requiring  $6,000  to  be 
deposited  in  court  to  satisfy  Dawson's  judgment,  if  he  had  a 
better  title  than  Freeman,  and  the  balance  was  paid  in  dis- 
charge of  Steers  &  Co.'s  claim  and  that'  of  the  three  sisterp. 
By  this  arrangement  these  latter  claims  are  out  of  the  way, 
and  the  only  question  is  whether  Dawson  or  Freeman,  the 
trustee,  has  the  better  title  to  the  $6,000. 

Omtt  dt  Patterson  and  Metealfd  Walker,  for  plaintiffs. 

Humes  <k  Poston  and  Lowrey  Humes,  for  defendant  Dawson* 
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Hahxond,  D.  J»  This  case  is  to  be  decided  upon  the  issues 
made  by  Freeman's  cross-bill,  and  stands  as  if  he  had  en- 
joined farther  proceedings  upon  the  venditioni  exponas.  If  a 
sale  had  taken  place  under  that  writ,  Dawson,  the  execation 
plaintiff,  would  be  entitled  to  the  money,  no  matter  what 
kind  of  a  title  had  been  conveyed.  HutchmanU  Appeal,  27 
Pa.  St.  209.  On  the  other  hand,  Freeman  can  claim  noth- 
ing  under  the  Steers  writ  of  attachment,  and  it  is  immaterial 
how  the  case  would  stand  as  between  Steers  and  Dawson,  or 
what  would  have  been  the  result  of  a  controversy  between  the 
marshal  and  the  sheriff  on  the  facts  of  this  case.  Happily, 
that  controversy  is  oat  of  the  way. 

The  facts  as  to  the  sheriff's  levy  are  only  important  as 
throwing  light  on  the  question  of  abandonment  by  the  mar- 
shal. Freeman  claims  that  the  levies  were  abandoned  at  the 
time  the  deed  of  trust  was  made  to  him,  if  not  as  to  the  lease- 
hold, certainly  as  to  the  machinery,  which  he  claims  was  per- 
sonal property,  whether  the  leasehold  was  or  not,  and  that 
as  to  neither  did  the  marshal  keep  up  that  dominion  and 
control  which  the  law  requires  to  perfect  Dawson's  title.  It 
does  not  lie  in  the  mouth  of  Daniel,  or  any  one  claiming  under 
him  with  notice,  to  predicate  upon  the  conduct  of  the  mar- 
shal any  claim  of  abandonment.  If  it  was  an  illegal  and 
unauthorized  act  of  the  judge,  the  clerk,  or  the  marshal  to 
suspend  proceedings,  it  was  a  fraud  on  Dawson  for  Daniel  to 
procure  the  suspension,  and  he  can  take  no  advantage  of  it. 
If  the  acts  of  the  judge,  the  clerk,  and  the  marshal  were  valid, 
the  "order"  did  no  more  than  suspend  proceedings  where  it 
found  them.  An  injunction  may  have  operated  to  release 
the  levy,  but  not  such  a  proceeding  as  that.  Bisbee  v.  HaU, 
3  Ohio,  449.  Freeman's  conveyance  was  made  while  the  pro- 
ceedings were  pending,  The  marshal's  return  disclosed  the 
levy,  and  precisely  how  and  in  what  manner  it  was  suspended; 
and,  moreover,  Daniel  was  in  possession  as  receiver  under 
this  Steers  bill,  to  which  Dawson  was  a  party.  Freeman 
could  not,  therefore,  be  a  purchaser  without  notice,  even  if 
he  can  be  treated  as  a  purchaser  for  value  at  all,  where  the 
trust  is  to  secure  antecedent  debts.     However  the  conduct  of 
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the  marshal  might  be  construed  in  the  case  of  a  subsequent 
execution  creditor,  Daniel  cannot  claim  it  to  be  an  aban- 
donment, and  Freeman  occupies  no  better  attitude  in  filing 
the  bill. 

I  adhere,  however,  to  the  opinion  expressed  in  the  case  of 
Dawson  v.  Daniel,  8  Gent.  Law  J.  185,  that,  in  a  strictly  legal 
contest  over  this  title,  the  facts  show  no  such  abandonment 
as  will  defeat  the  title  of  Dawson,  and  that  without  reference 
to  anj  equitable  consideration  above  mentioned.  The  ques- 
tion of  abandonment  is  to  be  tested,  not  so  much  by  what  the 
marshal  did,  as  by  what  he  was/equired  to  do.  If,  for  exam- 
ple, the  placing  a  watchman  in  charge  was  unnecessary,  his 
withdrawal  cannot  be  an  abandonment.  The  marshal  was 
evidently  trying  to  hold  on  to  his  levies,  and  all  he  did  must 
be  interpreted  in  the  light  of  that  intention.  Tet,  if  the  legal 
effect  of  his  conduct  was  an  abandonment,  his  intention  to 
hold  on  cannot  save  the  levies. 

Let  us  first  consider  the  question  without  reference  to  the 
disputed  point  whether  a  leasehold  is  real  estate,  and  without 
regard  to  the  "fixtures.''  Precisely  how  a  sheriff  "seizes''  or 
"takes  in  execution"  a  term  for  years,  it  is  difficult  to  say 
from  anything  that  has  come  under  my  observation.  Li  Penn- 
sylvanjia,  although  a  leasehold  was  personal  property,  and 
was  sold  as  such,  no  deed  or  condenmation  being  required,  as 
in  the  sale  of  lands,  it  was  levied  on  and  sold  in  the  same 
manner  as  real  estate,  the  sale  and  return  of  the  sheriff  oper- 
ating to  pass  title.  Williams  v.  Dowling,  18  Pa.  St.  60; 
Sowers  v.  Vie,  14  Pa.  St.  99;  DalzeU  y.  Lynch,  4  W.  &  S. 
256. 

I  take  it  the  same  method  is  proper  in  Tennessee.  Thomas 
y.  Blakemore,  5  Terg.  113.  I  understand  that  to  have  been 
only  a  paper  levy,  and  it  was  held  that  neither  a  deed  nor  reg- 
istration was  necessary.  It  is  said  in  Freeman  on  Executions 
that,  as  to  personal  property,  there  must  be  something  more 
than  a  mere  pen-and-ink  levy.  Section  260.  But  this  can- 
not apply  to  leaseholds,  for  they  are  incapable  of  anything 
else,  a.nd  it  is  everwhere  held  that  where  the  property  is  inca- 
pable of  manual  delivery,  or  is  ponderous  and  immovable. 


Digitized  by  VjOOQIC 


fiTEBE9  V.  l>XS3Xlu  698 

these  fads  mnsi  be  held  to  modify  that  dominion  and  con- 
trol which  the  officer  mast  keep  np.     Id.  §  262a,  263,  280. 

In  England  an  assignment  of  the  term  was  necessary  to 
complete  the  sale,  because  of  the  statute  of  frauds,  and  with- 
out it  the  sale  was  void.  Everywhere  it  was  held  that  the 
purchaser  must  bring  his  ejectment  to  obtain  possession.  It 
was  so  under  the  statute  of  elegit,  which  commanded  the 
sheriff  to  deliver  all  the  goods  and  chattels  and  one-half  the 
lands  to  the  plaintiff.  And  it  was  so  under  the  levaH  facias. 
Under  the  elegit,  the  plaintiff  could  treat  the  leasehold  either 
as  chattels,  and  take  the  whole  at  a  price,  or  as  lands,  and 
take  one-half  by  extent.  The  sheriff  could  enter^  if  he  found 
the  gates  and  door  open,  to  hold  his  inquisition,  but  for  no 
other  purpose.  If  he  delivered  the  term  as  chattels,  or  ex- 
tended one-half  as  lands,  all  the  tenant,  by  elegit,  could  do  was 
to  bring  ejectment.  So,  under  the  Jieri  facias,  all  the  sheriff 
did  was  to  sell  and  assign  the  term,  and  the  purchaser  was 
put  to  his  ejectment  to  obtain  possession.  There  was  one 
exception  only  to  this,  and  that  was,  if  the  execution  debtor 
consented  to  surrender  possession  the  sheriff  might  put  his 
purchaser  and  assignee  in  possession  under  the  fi,  fa.;  but  he 
could  not  do  this  by  force.  If  he  happened  to  find  the  tenant 
absent  he  could  not  seize  the  possession  against  his  will,  for 
that  would  be  taking  forcible  possession,  which  was  not 
allowed.  Perhaps  the  purchaser,  if  he  could  get  possession, 
might,  relying  on  his  title,  retain  it  under  such  circumstances, 
but  this  principle  would  not  authorize  the  sheriff  to  eject  the 
debtor.  Watson,  Sheriff,  178, 188,  206,  212,  (6  Law  Library, 
128,  seq.;)  Sewell,  Sheriff,  226,  (36  Law  Library,  176;) 
2  Saund.  68,  70,  3  Bac.  Ab.  tit.  "Execution,**  c.  4,  p.  699, 
(Bouvier's  Ed.  A.  D.  I860;)  Id.  c.  2  p.  688;  6  Id.  tit. 
"Leases,"  p.  433;  Taylor's  Landlord  and  Tenant,  §  435; 
The  King  v.  Dean,  2  Show.  88;  Taylor  v.  Cole,  3  T.  E.  292; 
James  v.  Braum,  6  B.  &  Aid.  243,  (7  E.  C.  L.  83;)  Hugh$e  v. 
Jones,  9  Mees.  &  Wels.  372;  Playfair  y.  Musgrove,  14  Mees. 
&  Wels.  239;  Rogers  y.  Pitcher,  6  Taunt.  207;  and  see  Por- 
tar  V.  Cocke,  Peck  K.  34,  (Tenn.) 

I  am  of  opinion,  therefore,  that,  in  making  a  levy  on  m 
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leasehold,  even  where  it  is  taken  as  a  chattel  Interest  in  real 
estate^  the  sheriff  cannot  oust  the  tenant  in  possession  or  the 
execution  debtor  without  his  consent,  and  that  he  cannot,  in 
the  nature  of  the  thing,  be  required  to  exercise  any  dominion 
or  control  over  it,  founded  on  any  idea  of  a  right  to  the  pos- 
session* He  should,  no  doubt,  proclaim  his  levy  to  those  in 
charge,  and  notify  the  tenants  of  it ;  but,  strictly  speaking,  I 
do  not  find  that  even  that  is  necessary  to  maintain  his  levy. 
That  which  the  marshal  did  in  this  case  was  abundantly  suf* 
ficient.  He  had  no  right  to  put  a  watchman  on  the  premises, 
nor  to  remain  on  them  himself  without  the  consent  of  Daniel ; 
and,  his  presence  not  being  necessary  to  symbolize  his  title 
under  the  levy,  his  withdrawal  was  no  abandonment,  neither 
was  he  required  to  watch  and  warn  off  trespassers,  whether 
they  came  as  officers  with  writs  or  otherwise. 

In  Very  v.  Watkins,  28  How.  469,  474,  it  was  said,  even  of 
a  box  of  jewelry,  that  if  the  officer  had  a  view  of  it,  and  it  is 
in  his  power,  he  need  not  take  actual  possession,  but  may 
declare  his  levy  without  actual  seizure.  If  any  one  disputes 
his  title  he  may  retake  the  property  wherever  he  finds  it. 
Parrish  v.  Danford,  1  Bond,  845.  On  the 'theory,  then,  that 
the  marshal  was  required  to  levy  on  the  leasehold  as  goods 
or  chattels,  his  levy  was  complete  and  his  title  good,  and  he 
could  at  any  time  have  made  an  actual  seizure,  if  it  became 
necessary.  It  was  in  his  constructive  possession,  and  that 
was  enough.  The  sheriff,  on  that  theory,  was  a  trespasser. 
Owing  to  comity  between  the  courts  the  marshal  would,  per- 
haps, not  be  able  to  turn  him  out  without  an  application  to 
the  state  court  itself,  but  the  sheriff's  wrongful  possession  did 
not  displace  the  marshal's  levy.  His  levy  was  notorious  and 
sufficient,  and  the  nature  of  the  property  was  such  that  he 
could  not  and  need  not  take  any  kind  of  actual  possession. 
Neither  the  withdrawal  of  the  watchman  nor  the  entry  of 
the  sheriff  can,  therefore,  be  treated  as  an  abandonment  by  the 
marshal  of  his  title.  The  fallacy  of  the  plaintiff's  position  is 
in  supposing  that  to  make  or  hold  a  valid  levy  the  marshal 
should  place  a  watchman  in  charge,  or  do  some  such  signifi- 
cant act  to  manifest  and  keep  up  m  manifestation  of  hifl 
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title;  or  that,  having  assumed  to  do  this  in  the  beginning  of 
his  levy,  a  subsequent  neglect  to  do  it  is  an  abandonment. 
So  far  as  his  aots  were  ezoessivei  he  might  cease  such  excess 
without  incurring  any  imputation  of  abandonment.  He 
could  not  legally  haye  forbidden  the  entry  of  the  sherilF, 
because,  as  we  have  shown,  he  had  no  right  to  the  possession 
of  the  leasehold  lot,  and  an  action  of  ejectment  was  necessary 
to  recover  that  possession.  The  coerced  return  of  the  writ 
was  no  abandonment,  and  all  along  the  marshal  had  all  the 
dominion  and  control  that  he  lawfully  could  have  acquired  by 
his  levy  in  the  first  instance. 

Does  the  case  stand  any  differently  as  to  the  machinery? 
If  it  be  conceded  that  the  machinery  is  to  be  treated  as  per- 
sonal property,  regardless  of  its  annexation  to  the  land,  yet, 
owing  to  the  fact  that  it  was  fixed  to  the  soil,  was  ponderous, 
and  incapable  of  manual  delivery  without  a  severance  from 
the  soil,  the  marshal  did  all  he  could  do  to  make  an  effectual 
levy,  and  to  keep  it  up,  as  I  have  already  shown  by  the 
authorities  last  cited.  See,  also,  Gladstone  v.  Padwick,  L.  B, 
6  Exch.  203.  It  is  undoubtedly  true  that  the  officer  may 
remain  on  the  premises  where  the  goods  he  takes  are  situated 
long  enough  to  remove  them,  but  I  think  he  was  not  required 
to  tear  down  this  machinery  and  remove  it.  Except  for  that 
purpose  he  had  no  right  on  the  lot  at  all  after  he  had  de- 
clared his  levy.  He  might  well  let  it  stand  as  he  found  it; 
nntil  the  sale,  at  least. 

But  I  cannot  assent  to  the  theory  that,  with  such  ma- 
chinery* as  this,  an  officer  with  an  execution  can  sever  it  and 
sell  it  separate  and  apart  from  the  leasehold.  It  might  not 
pass  under  a  levy  on  the  leasehold  alone,  and  as  a  part  of  it; 
but  that  is  not  the  question.  He  levied  on  it  by  name  as 
machinery,  and  likewise  on  the  leasehold,  and  the  real  question 
is  whether  he  should  have  severed  and  sold ;  or,  rather,  that 
being  his  duty,  whether  his  failure  to  do  it  was  an  abandon- 
ment. I  am  satisfied  his  duty  was  to  levy,  as  he  did,  on 
both,  and  sell  both  together,  in  precisely  the  condition  the 
lessee  had  placed  it;  otherwise,  this  valuable  machinery, 
costing  many  thousands  of  dollars,  would  be  unnecessarily 
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impaired  in  value  by  severance,  and  so  would  the  leasehold. 
The  value  of  each  is  enhanced  by  keeping  them  together. 

It  is  sometimes  loosely  said  in  the  books  that  whatever  the 
tenant  can  remove  must  be  levied  on  and  sold  as  personal  prop- 
erty. This  may  be  so  as  to  mere  utensils  of  trade,  or  trade 
"fixtures,"  which  are  portable,  and  not  seriously  injured  or  ren- 
dered useless  by  severance.  But  not  so  as  to  structures  like 
this.  No  doubt  the  press  is  valuable  when  severed,  and  can 
be  placed  on  other  land,  but  the  mere  cost  of  taking  down 
and  putting  up  is  so  great,  that  its  value  standing  and  ready 
for  work  is  far  greater,  and  it  cannot  be  that  a  debtor  can  be 
compelled  to  submit  to  a  mode  of  levy  and  sale  which  so 
deteriorates- his  property.  If  so,  it  could  be  severed  and  sold 
on  an  execution  for  any  small  amount.  Take  the  case  of 
buildings  built  on  leasehold  land  with  a  covenant  for  re- 
moval. Can  it  be  said  that  they  must  be  severed  and  sold 
by  the  sheriff,  rather  than  sold  all  together?  It  does  not  fol- 
low because  the  leasehold,  or  the  structures  upon  it,  are  per- 
sonal property,  and  are  sold  as  such,  that  they  are  to  be 
treated  as  loose  or  portable  chattels,  or  that  the  structures 
are  to  be  severed  to  make  them  S04  Both  being  chattels,  it 
may,  in  a  proper  case,  be  sold  as  a  whole;  and,  if  the  lease- 
hold be  real  estate,  in  the  hands  of  the  lessee,  the  fixtures  on 
it  must  be  real  estate,  as  between  him  and  his  creditors,  just 
as  they  would  be  if  his  estate  was  freehold.  Perhaps  the 
true  theory  is  that  the  fixtures,  when  of  a  character  to  be  real 
estate,  if  the  owner  has  a  freehold  in  the  land,  are  also  real 
estate  if  he  has  only  a  leasehold  with  a  right  of  removal,  and 
that  it  is  the  right  of  entry,  severance^  and  removal  which  is 
levied  on  and  sold.  But  the  purchaser,  if  the  leasehold  can 
also  be  sold,  buying  that,  has  the  same  right  to  let  them 
remain  as  they  were,  until  it  suits  his  pleasure  or  interest  to 
remove  them,  as  the  lessee  or  execution  debtor  had.  And,  in 
this  view,  it  is  immaterial  whether  they  be  real  estate  or 
chattels,  and  I  think  the  sheriff,  in  a  case  like  this,-  whether 
he  seUs  as  real  property  or  chattels,  should  sell  all  together. 

It  is  not  necessary  to  extend  this  opinion  by  reviewing  the 
cases  here  cited  which  have  led  me  to  this  conclusion*    Gases 
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on  the  subject  of  fixtures  are  so  numerous,  differential,  and 
conflicting  that  it  is  quite  impossible  to  find  authoritative 
precedents  for  any  case.  It  has  been  frequently  said  thai 
each  must  be  goyemed  by  its  own  circumstances.     The  ruling 

1  make  here  is  only  that,  in  a  case  like  this,  the  machinery 
must  be  treated  as  a  part  of  the  leasehold,  whether  it  be  real 
estate  or  personal  property;  and  that  no  other  duty  was 
required  of  the  marshal  in  making  and  keeping  up  his  levy 
on  the  machinery  than  was  required  in  making  and  keeping 
up  bis  levy  on  the  leasehold;  and,  therefore,  the  levy  on  the 
leasehold  not  having  been  abandoned,  the  levy  on  the  machin- 
ery was  not  abandoned  by  the  acts  relied  on  to  show  such 
abandonment.  Ewell,  Fix.  353,  367;  Tyler,  Fix.  159,  164, 
192,240,416,626;  Freeman,  Ex.  §  114;  Watson,  Shff.  179; 
Van  Ness  y.  Packard,  2  Pet.  137;  Kutter  v.  Smith,  2  Wall. 
491;  Gue  v.  Tide-water  Co.  24  How.  257;  Elwes  v.  Mawe, 

2  Smith,  Leading  Cases,  (7th  Ed.)  177,  212,  220,  222;  Pern- 
berton  v.  King,  2  Dev.  Law,  876 ;  Conkling  v.  Foster,  67  111. 
104;  PiUow  V.  Love,  5  Hayw.  109;  De  Graffenreid  v.  Scruggs, 
4  Humph.  451;  Childress  v.  Wright,  2  Cold.  350;  McDavid  v. 
Wood,  5  Heisk.  95;  Cannon  v.  Hare,  1  Tenn.  Ch.  22,  26; 
BoydeU  v.  McMichael,  1  Cromp.  Mees.  &  Ros.  177,  note  a,  p. 
180;  HaUen  v.  Bunder,  Id.  266,  275;  Stewart  v.  Lombe,  1 
jBrod.  &  Bing.  506;  S.  C.  5  E.  C.  L.  768;  Barnard  v.  Leigh, 
1  Stark.  27;  S.  C.  2  E.  C.  L.  217;  Doty  v.  Gorham,  6  Pick. 
487;  Potter  v.  Cromwell,  40  N.  Y.  287;  Murdoch  v.  Gifford, 
18  N.  Y.  28. 

Moreover,  I  am  of  opinion  that,  in  Tennessee,  leasehold 
interests  are  now  real  estate  so  far  as  concerns  judgments 
and  executions,  and  that  this  judgment  was  a  lien  upon  this 
property.  The  cases  already  decided  in  Tennessee  settle  this 
principle,  though  none  of  them  are  oases  of  execution  levies. 
Section  61  of  the  Code  says  that  the  words  "real  estate," 
''real  property,"  and  "land"  include  lands,  tenements,  and 
hereditaments,  and  all  rights  thereto  and  interests  therein, 
equitable  as  well  as  legal.  T.  and  S.  Code,  §  61.  We  have 
seen  that  under  the  statute  of  elegit  leaseholds  were  held  to 
be  included  in  the  words  ''medietatem  terra  sua.^    Porter  v. 
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Cocke,  Peck,  R.  34;  1  Sug.  Vend.  660;  S  Tidd,  Pr.  1036, 1004; 
6  Bac.  Ab.  title,  "Cases,"  433;  Watson,  Sheriff,  207,  In 
Evam  V.  Roberts,  5  Bam  &  Cress,  SSS,  (8.  0.  11,  E.  0.  L. 
701,)  it  is  said  that  in  the  English  statnte  of  frauds  the 
words  "lands,  tenements,  and  hereditaments"  were  used  to 
denote  a  fee-simple,  and  the  words  "any  interest  in  or  con- 
cerning them,"  to  denote  a  chattel  interest,  or  any  interest 
less  than  fee-simple.  These  are  almost  the  words  of  section 
51  of  the  Tennessee  Code. 

It  will  be  found,  in  examining  the  subject,  that  ever  since 
lands  in  the  colonies  were  subjected  to  execution  there  has 
been,  particularly  in  the  colonial  and  earlier  state  legislation, 
a  disposition  to  assimilate  leaseholds,  at  least  for  long  terms, 
to  real  estate.  The  courts  sometimes  construed  the  words 
"real  estate"  and  "lands"  to  include  them,  but  generally  it 
was  held  those  words  did  not.  Many  of  the  states  have,  by 
statute,  made  them  real  estate,  and  there  is  nothing  novel  in  so 
treating  them.  This  section  of  the  Code,  in  my  opinion,  was 
intended  especially  to  make  leaseholds  subject  to  the  incidents 
of  real  estate  where  the  statute  does  not  otherwise  particularly 
direct.  The  case  of  The  People  v.  WesterveU,  17  Wend.  674 ; 
S.  C.  20  Wend.  416;  and  PtUnam  v.  WestcoU,  19  J.  R.  73;  and 
the  cases  cited  in  Freeman  on  Executions,  §  119,  and  other 
text  writers, — show  the  growth  of  legislation  and  judicial 
decision  in  this  direction  of  making  leaseholds  real  estate. 

In  Barr  v.  Graves,  11  Central  Law  Journal,  471,  the 
supreme  court  of  Tennessee  held  that  a  leasehold,  with 
its  machinery  and  fixtures  for  cleaning  cotton,  could  be 
seized  under  attachment  without  going  on  the  premises  or 
taking  possession  of  the  property*  It  is  true,  the  attach- 
ment was  to  enforce  a  statutory  mechanic's  lien,  but  the 
procedure  would  be  the  same,  as  I  have  endeavored  to  show, 
at  common  law,  and  without  any  lien.  Indeed,  our  method 
of  selling  real  estate  under  execution  finds  its  archetype  in 
the  common-law  mode  of  selling  a  leasehold  under  the  Jieri 
facias,  elegit,  and  levari  facias.  The  Case  cites  with  approval 
Kelly  V.  Schultze,  12  Heisk.  218;  Choate  v.  Tighe,  10  Heisk. 
621 ;  and  Pemberton  v.  King,  supra.    Mr.  Justice  Cooper  was 
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one  of  the  authors  of  the  Code,  and  in  deliyering  this  opinion 
olearly  points  to  the  inevitable  result  that,  as  to  judgments 
and  executions,  leaseholds  are  now  real  estate.  But  see  Buhl 
v.  Kenyan,  11  Mich.  249,  where  a  contrary  doctrine  is  asserted, 
under  a  similar  statute,  by  a  court  entitled  to  the  utmost 
respect. 

In  the  view  I  have  taken  of  this  case  it  is  unnecessary  to 
examine  the  question  so  much  argued,  whether  the  adjudica- 
tion of  these  questions  in  Dawson  y.  Daniel,  supra,  on  ^  the 
application  for  a  vevid.  ex.,  is  res  adjudicata  of  the  questions 
now  made  by  this  bill.  I  think  it  was  not  such  an  adjudica- 
tion as  precludes  either  Daniel  or  those  claiming  under  him 
from  resisting  the  title  of  the  execution  creditor  in  any  appro- 
priate way.  The  only  question  there]was  whether  a  vend.  ex. 
should  issue,  and  that  proceeding  could  not  be  converted  into 
a  trial  upon  affidavits  of  the  right  of  property.  It  was  a  bare 
motion,  from  which  not  even  a  writ  of  error  could  be  sued. 
Boyle  V.  ZacharU,  6  Pet.  666. 

Let  decree  be  entered  declaring  that  Dawson  is  entitled  to 
the  money,  and,  after  paying  the  costs  of  the  suits  at  law,  in- 
cluding the  marshal's  commissions  for  sale,  the  balance  may 
be  paid  to  him.  The  costs  of  the  original  and  supplemental 
bills  having  beien  already  paid  out  of  the  funds,  the  costs  inci- 
dent to  the  cross-bills,  and  all  costs  since  the  agreed  decree, 
will  be  paid  by  Freeman  out  of  the  funds  in  his  hands  as 
trustee.  But  all  the  parties  may  have  a  decree  for  their  costs 
against  Daniel. 

Decree  accordingly* 
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MoCbaokbn   V.  Covington   City  Nat.   Bane  o»  Cotino- 
TON,   Ky,* 

{Circuit  C(mrt,  8.  D.  Ohio.    December  3, 1880.) 

1.  Attachment— Ohio  Rbv.  St.  §  5521—"  Debt  ob  Demand  Arisino 

UPON  Ck)NTRAOT.'*— Section  5521  of  the  Ohio  Revised  Statutes,  pre- 
scribing the  cases  in  which  an  attachment  may  issae,  provides  that 
"an  attachment  shall  not  be  granted  on  the  ground  that  the  de- 
fendant is  a  foreign  corporation,  or  a  non-resident  of  this  state,  for 
any  claim  other  than  a  debt  or  demand  arising  upon  contract,  judg- 
ment, or  decree,  or  for  causing  death  by  a  negligent  or  wrongful 
act."  EMf  that  an  action  against  a  foreign  corporation  to  recover 
damages  for  instituting  suit  in  violation  of  a  contract  for  the  exten- 
sion of  the  time  of  payment  upon  a  note,  and  wantonly  and  mali- 
ciously attaching  plaintiff's  property  therein,  whereby  plaintiff's 
credit  was  greatly  injured,  was  not  an  action  for  "  a  debt  or  demand 
arising  upon  contract,"  within  the  meaning  of  said  statute,  and  that 

an  attachment  could  not  issue  therein. 

I 

2.  Same— National  Bankino  Associations— U.  S.  Rbv.  St.  4  5242.—  | 

Whether  section  5242,  U.  S.  Rev.  St.,  providing  that  no  attachment  j 

shall  be  issued  against  a  national  banking  association  by  a  state  court  i 

before  final  judgment  is  general,  and  applies  to  all  national  banking  I 

associations,  qucere,  ' 

Oeniral,  Nat.  Bank  v.  RichXcmd  Nat  Bank  of  ManaflOd,  52  How. 
Pr.  (N.  Y.)  136.  .  I 

3.  PLBADma — "Wrongful  Prosecution  op  Civil  Action— Malice.— In 

an  action  to  recover  damages  for  the  wrongful  bringing  of  a  civil 
action,  the  petition  must  allege  that  such  action  was  brought  mali- 
ciously. 
Stewart  ▼.  Sonneborn,  98  U.  S.  187.  i 

4.  Same— Malicious  Prosecution  op  Civil  Action  — Termination  of 

Action. — The  petition  in  such  action  must  also  allege  that  the  action, 
the  bringing  of  which  is  complained  of,  has  been  terminated. 
Stewart  v.  Sonnebom^  98  U,  S.  187. 


5.  Same — Same— Same— Attachment. — And  this  rule  is  not  changed  bj 
the  fact  that  the  petition  alleges,  as  the  cause  of  action,  the  malicious 
issuing  of  an  aUaehment^  if  the  action  in  which  it  is  issued  and  the 
attachment  proceedings  rest  upon  the  same  grounds,  and  must  be  de- 
termined together. 

•Reported  by  Messrs.  Florien  Qiauque  and  J.  0.  Harper,  of  the  Oinoiii- 
nati  bar. 
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6.  Jurisdiction — Actions  against  Nationai,  Banes. — Whether  an  ac- 

tion against  a  national  banking  association  can  be  brought  only  in 
the  federal  court  within  the  district,  or  in  a  state  court  within  the 
county  or  city  in  which  it  is  located,  quttre. 

CacUe  V.  Tracy,  11  Blatchf .  101. 

Orock&r  v.  Marine  Na^,  Bank,  101  Mass.  24a 

7.  Pbactice — Amendment. — Under  what  circumstances  leave  to  amend 

will  be  refused. 

On  motion  to  discharge  attachment  and  demurrer  to  peti- 
tion. 

E.  P,  Bradstreet,  for  plaintiflf. 

W.  H.  Maekoy,  for  defendant. 

Swing,  D.  J.  The  action  in  this  case  was  originally 
brought  by  the  plaintiff  in  the  court  of  common  pleas  of 
Hamilton  county,  Ohio,  and  was,  upon  petition  of  the  defend- 
ant, removed  into  this  court. 

The  petition  in  substance  alleges  that  the  plaintiff  was  lia- 
ble to  the  defendant  as  accommodation  indorser  for  A.  M. 
Leathers ;  that  Leathers  went  into  bankruptcy,  and  by  an 
agreement  with  the  defendant,  upon  certain  consideration,  one 
year's  further  time  from  June  6,  1878,  was  given  plaintiff  to 
pay  the  same ;  that  in  violation  of  the  agreement  the  defend- 
ant, on  the  eighth  day  of  Februaiy,  1879,  brought  suit  in  the 
Benton  chancery  court  of  Kentucky  against  the  plaintiff,  on 
said  acceptance,  to  recover  from  him  the  unpaid  balance 
thereof,  viz.,  $1,939.44,  and  wantonly  and  maliciously  and 
wrongfully  caused  an  attachment  to  be  issued  in  said  action 
against  the  plaintiff,  and  caused  the  same  to  be  levied  upon 
the  property  of  the  plaintiff  lying  and  being  in  the  city  of 
Covington,  in  the  state  of  Kentucky,  and  garnished  sundiy 
people  who  were  indebted  to  the  plaintiff,  including  the  ten- 
ants of  the  plaintiff's  real  property  in  said  city. 

Plaintiff  says  that  said  violation  of  said  contract,  and  said 
attachment  proceedings,  have  greatly  injured  his  credit  and 
standing  as  a  merchant  in  this  community  and  elsewhere,  and 
will  still  more  interfere  with  his  business  herein  before  de- 
scribed, and  caused  him  to  be  damaged  in  the  sum  of  $100,- 
000.    He  therefore  prays  judgment  for  $100,000. 
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Under  the  statutes  of  Ohio  the  plaintiff  filed  his  affidavit, 
setting  forth  that  he  was  about  to  sue  the  defendant  to  recover 
the  sum  of  $100,000  due  him  on  the  contract;  that  the 
defendant  was  a  foreign  corporation,  and  a  non-resident  of 
the  state  of  Ohio,  and  that  the  Third  National  Bank  of  Cincin- 
nati had  money  and  property  belonging  to  defendant.  Upon 
the  filing  of  this  affidavit  an  order  of  attachment  was  issued 
and  served  upon  the  Third  National  Bank  of  Cincinnati,  who 
answered  that  they  were  indebted  to  the  defendant  in  the  sum 
of  $726.22.  The  attachment  was  also  served  upon  the  Na- 
tional Bank  of  Commerce  of  Cincinnati,  Ohio,  who  answered 
that  they  were  indebted  to  the  defendant  in  the  sum  of  $1,323. 
A  summons  was  also  issued,  and  returned  that  the  defendant 
was  not  found. 

After  the  removal  of  the  case  into  this  court  the  defendant 
filed  his  motion  to  discharge  the  attachment  for  the  following 
reasons :  (1 .)  That  the  defendant  is  a  foreign  corporation,  and 
a  non-resident  6f  the  state  of  Ohio,  and  a  resident  and  citizen  of 
the  state  of  Kentucky,  and  the  claim  does  not  arise  upon  con- 
tract, judgment,  or  decree,  nor  is  it  for  causing  death  by  a 
wrongful  or  negligent  act.  (2.)  Because  the  attachment  was 
issued  contrary  to  the  law  in  such  case  made  and  provided. 
The  statutes  of  Ohio  provide,  (section  5521 :)  ''In  a  civil 
action  for  the  recovery  of  money  the  plaintiff  may,  at  or  after 
the  commencement  thereof,  have  an  attachment  against  the 
property  of  the  defendant*  upon  the  grounds  hereinafter  stated : 
Firsts  when  the  defendant,  or  one  of  the  several  defendants,  is  a 
foreign  corporation,  or  a  non-resident  of  this  state."  And  the 
latter  clause  of  the  section  provides:  ""But  an  attachment 
shall  not  be  granted  on  the  ground  that  the  defendant  is  a 
foreign  corporation  or  a  non-resident  of  this  state  for  any 
claim  other  than  a  debt  or  demand  arising  upon  contract, 
judgment,  or  decree,  or  for  causing  death  by  a  negligent  or 
wrongful  act.''  The  defendant  in  this  case  is  a  foreign  cor- 
poration, and  a  non-resident  of  the  state,  and  the  sufficiency 
of  the  first  reason  assigned  for  the  discharge  of  the  attach* 
ment  rests  upon  the  character  of  the  claim  upon  which  thia 
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action  is  instituted.  The  petition  alleges  that  there  was  a 
contract  of  forbearance  to  bring  suit  for  one  year  on  a 
claim  against  plaintiff,  and  tbat»  in  violation  of  the  contract, 
defendant  brought  suit,  and  wantonly  and  maliciously  and 
wrongfully  caused  an  attachment  to  be  issued  in  the  action, 
^hich  was  levied  upon  the  property;  that  said  violation  of 
said  contract  and  said  attachment  proceedings  have  very 
greatly  injured  his  credit  and  standing,  whereby  he  has  been 
damaged. 

The  affidavit  for  an  attachment  says  plaintiff's  elaim  is 
upon  a  contract,  and  the  learned  counsel  in  his  brief  says 
that  the  action  arises  upon  a  contract,  viz.,  for  the  violation 
of  a  contract;  but  I  confess  that  I  have  had  great  difficulty  in 
determining  from  the  petition  the  precise  character  of  this 
action— whether  it  is  an  action  for  the  violation  of  the  con- 
tract of  extension  by  the  bringing  of  that  suit,  or  whether  it 
is  an  action  for  wantonly,  maliciously,  and  wrongfully  issu- 
ing an  attachment  in  the  suit  thus  brought ;  whether  the  alle- 
gation in  regard  to  the  attachment  is  to  be  treated  as  simply 
an  incident  connected  with  the  bringing  of  the  suit,  or  whether 
the  wrongful  issuing  of  the  attachment  is  the  real  cause  of 
action.  If  the  former,  then  the  question  arises  whether  the 
case  made  by  the  petition  in  that  respect  would  be  for  a 
claim  upon  a  contract  such  as  is  contemplated  by  the  clause 
of  the  statute  referred  to,  which  authorizes  an  attachment  to 
issue.  If  it  be  an  action  for  wrongfully  issuing  an  attach- 
ment,  it  is  very  clear  that  no  attachment  could  issue,  for  it 
would  not  be  a  claim  for  a  debt  or  demand  arising  upon  eon- 
tract. 

I  have  been  somewhat  at  a  loss  to  determine  whether  the 
action  is  the  one  or  the  other;  but  upon  a  full  examination 
of  the  petition  I  have  determined  that  it  is  not  an  action  for 
a  debt  or  demand  arising  upon  contract,  such  as  is  contem- 
plated by  the  statute  of  Ohio,  and  that,  therefore,  no  attach- 
ment could  have  legally  issued  against  the  defendant,  who  is 
a  f9reign  corporation.  It  is,  however,  provided  by  section 
5242  of  the  Statutes  of  the  United  States  that  no  attachment 
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shall  be  issued  against  a  national  banking  association  by  a 
state  conrt  before  final  judgment.  But  it  is  contended  by 
the  learned  counsel  for  plaintiff  that  ibis  proyision  is  intended 
to  apply  to  such  associations  as  were  in  insolvency,  and  being 
wound  up.  In  Central  Nat.  Bank  v.  Richland  Nat.  Bank  of 
Mansfield,  52  How.  (N.  T.)  136,  it  was  held  that  the  provision 
was  general,  and  applied  to  all  national  banking  associations. 
But  whether  this  be  the  correct  construction  it  is  not  neces. 
sary  now  to  determine,  for,  under  the  statutes  of  Ohio,  and 
for  the  reasons  already  assigned,  the  attachment  was  issued 
without  authority  of  law,  and  must,  therefore,  be  discharged. 

To  the  petition  the  defendant  has  filed  a  general  demurrer, 
stating  as  a  cause  therefor  that  the  petition  does  not  contain 
facts  sufficient  to  constitute  a  cause  of  action.  The  determi- 
nation of  this  demurrer  must  depend  upon  the  cause  of  action 
as  made  by  the  allegati'ons  of  the  petition.  If  the  petition  be 
regarded  as  setting  forth  as  the  cause  of  action  the  violation 
of  the  agreement  between  plaintiff  and  defendant  for  an  exten- 
sion of  time  to  plaintiff  upon  his  liability  as  an  indorser  by 
the  bringing  of  an  action  before^the  lapse  of  the  time  for  which 
plaintiff  claims  that  his  liability  was  extended,  then  the  plain- 
tiff has  no  cause  of  action  unless  he  should  allege  that  such 
suit  was  brought  maliciously.  In  the  absence  of  malice  no 
damages  can  be  recovered  by  a  defendant  who  has  defeated  a 
plaintiff  in  a  civil  suit,  as,  in  the  eye  of  the  law,  the  costs 
recovered  by  the  defendant  in  the  civil  suit  will  compensate 
him.  Stewart  v.  Sonnehom^  98  U.  8.  187.  On  the  other 
hand,  if  this  action  be  considered,  as  the  court  has  already 
treated  it  in  disposing  of  the  motion,  as  an  action  for  wrong- 
fully and  maliciously  suing  out  an  attachment,  then  the  plain- 
tiff here  cannot  maintain  his  action,  as  he  fails  to  allege  that 
the  proceedings  began  against  him  wrongfully,  and  mali- 
ciously have  come  to  end. 

It  is  true  that  if  the  attachment  can  be  discharged  without 
regard  to  the  cause  of  action,  then,  upon  the  discharge  of  the 
attachment,  the  plaintiff  might  maintain  an  action  for  wrong- 
fully and  maliciously  suing  out  an  attachment.     Thus,  in  the 
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cases  reported  in  9  Ohio  Rep,  108,  104,  (Tondinson  v.  War-^ 
ner,)  and  8  Ohio  State  Rep.  648,  (Fortman  v.  RoUser  and 
Webb  V.  Moler^)  the  attachments  were  predicated  upon  facts 
independent  of  and  not  connected  with  the  cause  of  action 
stated  in  the  petition,  and  the  truth  or  falsity  of  which  could 
be  determined  irrespective  of  the  cause  of  action,  so  that  in 
both  cases  the  attachments  could  have  been  discharged,  and 
still  the  plaintiffs  might  have  been  entitled  to  judgments  upon 
the  claims  asserted  by  them.  In  this  case,  however,  it  is  not 
denied  that  the  plaintiff  was  a  non-resident  of  Kentucky,  and 
if  the  bank  had  a  cause  of  action  against  McCracken,  then 
McCracken,  being  a  non-resident  of  Kentucky,  the  bank  had 
the  right,  under  the  laws  of  Kentucky,  upon  the  commence- 
ment of  its  action  in  Kentucky  against  McCracken,  to  attach 
his  property  in  that  state. 

Whether,  therefore,  such  attachment  of  McCracken 's  prop- 
erty in  Kentucky  was  wrongful  or  not  cannot  be  determined 
until  it  be  determined  whether  the  bank  had  a  cause  of  action 
against  McCracken. 

The  plaintiff  having  failed  to  allege  that  the  action  in  Ken- 
tucky has  come  to  an  end,  the  demurrer  of  the  defendant  to 
the  petition  must  be  sustained.  This  point  has  already  been 
decided  in  the  case  of  Stewart  v.  Sonnebom,  98  U.  S.  187, 
cited  and  relied  upon  by  counsel  for  defendant. 

There  is  another  question  which  has  presented  itself  to  the 
court,  in  the  examination  of  this  case,  which  was  not  argued 
by  counsel  in  the  briefs  filed  by  them,  namely,  whether  the 
court  has  jurisdiction  over  this  case.  In  the  cases  of  CadU, 
Jr.,  V.  Traqf,  11  Blatchf.  101,  and  of  Crocker  v.  Marine  Nat. 
Bank  of  N.  Y.  City,  101  Mass.  240,  in  which  section  57  of 
the  act  of  June  8,  1864,  was  construed,  it  was  held  that  a 
national  banking  association  could  be  sued  only  in  the  federal 
court  within  the  district  in  which  such  association  may  be 
established,  or  in  a  state  court  in  the  county  or  city.in  which 
such  association  was  located. 

Whether  the  law  in  regard  to  suits  against  national  banks 
has  been  changed  by  subsequent  legislation  so  that  the  cases 
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referred  to  would  no  longer  be  applicable,  ibis  court  has  not 
considered,  inasmuch  as  it  is  not  necessary  to  a  complete 
determination  of  the  questions  now  before  the  court  in  this 
case,  the  ground  first  stated  being  sufficient  to  sustain  the 
demurrer. 

BaxteBi  0.  J.|  concurred. 


Upon  an  application  by  the  plaintiff  for  leave  to  amend  his 
petition — 

Baxtbr,  G.  J.,  said :  In  the  argument  it  was  admitted  by 
counsel  for  plaintiff  that  the  action,  the  bringing  of  which  is 
complained  of  in  the  petition,  has  not  been  terminated.  From 
the  facts  admitted,  it  appears  that  the  plaintiff  cannot  so 
amend  as  to  present  a  cause  of  action.  We  regard  the  action 
as  extremely  yindictive  in  its  character.  The  suit  against 
McCracken  in  Kentucky  was  for  the  sum  only  of  $1,900;  it 
was  not  alleged  that  an  excessive  amount  of  property  had  been 
attached.  The  attorney  for  McCracken  had  just  stated,  in 
answer  to  a  question  by  the  court,  that  his  client  was  worth 
$50,000  over  and  above  his  indebtedness,  and  we  cannot 
understand  how  it  was  possible,  under  such  circumstances, 
for  the  plaintiff,  McCracken,  to  have  sustained  damage  in  a 
sum  twice  as  great  as  his  entire  wealth.  We  will,  therefore, 
overrule  the  motion  for  leave  to  amende  and  direct  a  judgment 
to  be  entered  for  the  defendant. 
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Fabmerb'  Nat.  Bane  of  GREENyiLUi,  Omo,  v.  Green  and 

others.* 

{dreuii  Courts  8.  2>.  Ohio.    December  3, 1880.) 

1.  Jurisdiction  of  Probate  Courts  in  Ohio— PRocESDiNae  to  sell 
Real  Estate  for  the  Payment  of  Debts.— Probate  courts  in  Ohio, 
in  a  proceeding  by  an  administrator  to  sell  real  estate  for  the  pay- 
ment of  debts,  have  jurisdiction  to  ascertain  and  adjust  the  liens 
thereon,  settle  priorities  among  lienholders,  and  apply  the  proceeds 
of  sale  in  satisfaction  thereof,  in  the  same  manner  and  to  the  same 
extent  as  a  court  of  equity  might  in  like  proceedings. 

2:  Same— Estoppel— Parties.— Its  findings  and  judgments  in  such  pro- 
ceedings are  conclusiye  against  the  parties  thereto,  and  it  is  imma- 
terial as  to  their  effect  whether  such  parties  shall  appear  and  answer 
to  the  issues  and  claims  made  or  not,  or  whether  such  claims  or  issues 
be  presented  in  the  petition,  or  in  the  other  pleadings  in  the  cause. 

On  demurrer  to  the  first  defence  in  the  answer, 

Knox  dt  Anderson^  for  plaintiff. 

Bateman  dt  Harper,  for  defendant. 

Baxter,  G.  J.,  (oraUy.y  It  seems  that  Francis  Waring, 
who  was  the  husband  and  intestate  of  E.  J.  Waring,  the  ad- 
ministratrix now  before  the  court,  gave  a  note  for  $2,000  to 
the  plaintiff  for  money  borrowed;  and  James  A.  Bies  and 
John  W.  Green  were  his  sureties  for  the  payment  of  said  note, 
and  upon  that  note  the  present  suit  is  brought.  For  the  pro- 
tection of  these  suretiesJWaring  executed  a  mortgage  upon 
his  real  estate  to  indemnify  them  against  their  liability  as 
sureties.  Upon  the  death  of  the  principal  the  administratrix 
filed  a  petition  in  the  probate  court  of  Drake  county,  Ohio, 
for  the  payment  of  debts,  praying  for  a  sale  of  the  land  of  said 
Francis  Waring,  in  which  she  made  Bies  and  Green,  the  sure- 
ties, together  with  the  bank,  parties,  and  asked  that  the  amount 
of  the  lien  be  ascertained  and  declared,  and  that  the  land  be 
sold  to  the  end  that  she  might  have  the  benefit  of  the  surplus 
remaining  after  paying  the  note.  The  court  heard  the  case 
with  all  these  parties  before  it,  and  ascertained  and  decreed 
that  the  only  amount  due  on  the  note  for  $2,000  was  $748.49. 

♦Reported  by  Florien  Giauque  and  J.  C.  Harper,  of  the  Cincinnati  bar. 
v.4,no.7— 89 
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These  securities  plead  that  state  of  facts,  and  say  that  that 
is  an  adjudication  which  declares  and  fixes  the  amount 
which  they  are  entitled  to  pay;  that  they  have  a  lien  for  that 
amount,  and  no  more;  and  that  the  bank,  the  plaintiff  in  this 
case,  being  a  party  before  the  probate  court,  is  bound  by  that 
finding,  and  is  estopped  from  demanding  anything  further 
from  these  defendants,  the  sureties. 

The  validity  of  that  plea  depends  upon  the  peculiar  laws 
of  Ohio.  It  is  claimed  by  the  bank  that  it  is  not  an  estop- 
pel, because  there  was  no  issue  made  up  between  the  bank 
and  the  other  parties;  that  it  was  a  controversy  between  the 
administratrix  and  the  sureties  upon  the  note;  and  that  they 
connot  be  estopped,  because  they  made  no  issue,  and  were 
not,  in  fact,  necessary  parties  to  that  proceeding.  Independ- 
ently of  the  statute  of  Ohio,  conferring  jurisdiction  on  the 
probate  court,  the  proceeding  must  have  been  one  in  equity. 
Mrs.  Waring  would  have  had  a  right  to  have  gone  into  a  court 
of  charoery  and -stated  to  the  court  that  a  mortgage  had  been 
executed  in  favor  of  these  parties  to.  indemnify  them  against 
the  payment  of  the  $2,000  note;  that  all  but  $748.49  had 
been  paid,  and  that  their  lien,  therefore,  was  only  against  the 
payment  of  this  balance,  and  that  she  wanted  the  equities 
and  rights  of  these  parties  adjusted;  and  she  could  have 
brought  in  the  bank  before  the  court,  and  the  court  could 
have  taken,  and  ought  to  have  taken,  jurisdiction  and  cogni- 
zance of  the  matter,  and  proceeded  to  hear  and  determine 
and  fix  and  adjudicate  the  balance  due  upon  the  note,  and 
give  a  decree  to  that  effect  which  would  have  been  binding 
upon  the  parties. 

This  idea  that,  because  they  did  not  make  an  issue,  they 
are  not  bound  by  that  adjudication,  is  not  in  our  opinion 
maintainable.  Any  one  of  a  number  of  distributees  may  file 
a  bill  against  an  administrator  for  an  account.  He  is  bound  to 
make  all  the  distributees  parties.  If  they  do  not  join  him  in 
the  prosecution  of  the  suit,  he  must  make  them  defendants. 
They  are  in  that  way  brought  before  the  court.  They  may 
interpose  no  defence,  and  possibly  make  no  answer  or  take 
no  active  pari  in  the  proceedings;  and  on  an  issue  made 
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between  a  plaintiff,  as  one  of  the  number  of  distributees,  and 
an  executor,  for  an  acoount,  an  account  is  had  and  confirmed 
by  the  court,  it  would,  as  a  matter  of  course,  bind  all  the  leg« 
atees  or  distributees,  and  no  one  CQuld  afterwards  bring 
a  suit,  and  ask  to  have  an  accounting  in  his  own  favor,  upon 
the  ground  that  he  was  merely  made  a  party  defendant,  and 
took  no  active  part  in  the  suit. 

The  jurisdiction  of  the  probate  court  in  this  particular 
is  as  broad  as  that  of  a  cliancery  court.  In  law  persons  are 
compelled  to  take  definite  positions  either  as  plaintiffs  or 
defendants,  but  in  equity  they  may  be  assigned  to  any  posi- 
tion. There  may  be  10  or  20  interested  in  the  prosecution  of 
a  suit,  but  only  one  of  them  willing  to  assume  the  responsibil- 
ity of  commencing  an  action.  He  cannot  force  those  who  are 
interested  in  common  with  him  to  become  parties  plaintiff, 
and  he  is  compelled,  if  they  refuse  to  become  parties  plain- 
tiff, to  make  them  parties  defendant,  which  he  does,  and 
brings  them  before  the  court,  and  they,  being  parties  before 
the  court,  have  a  right  to  take  exception  to  the  finding  of  the 
court,  and  take  the  ordinary  remedy  for  reviewing  and  re- 
versing. 

The  statute  of  Ohio,  relating  to  the  sale  of  real  estate  for 
the  payment  of  debts  and  distribution  of  proceeds,  provides : 
''The  probate  court,  or  court  of  common  pleas,  in  which  such 
action  may  be  pending,  shall  have  full  power  to  determine 
the  equities  between  the  parties,  and  the  priorities  of  lien  of 
the  several  lienholders  on  said  real  estate,  and  to  order  a 
distribution  of  the  money  arising  from  the  sale  of  such  real 
estate,  according  to  the  respective  equities  and  priorities  of 
lien,  as  found  by  the  court."     Ohio  Rev.  St.  1880,  §  6145. 

This  statute  gives  the  probate  court  the  same  power  which 
a  court  of  chancery  would  have,  and  the  plaintiff,  the  admin- 
istratrix of  the  estate,  had  a  right  to  have  the  court  ascertain 
the  amount  due  upon  the  note,  and  to  have  that  fixed  and 
adjudicated ;  and  the  court  having  power  to  decide  and  deter- 
mine all  the  equities  between  the  parties,  and  to  determine 
the  priorities  of  liens,  the  judgment  of  the  probate  court  in  that 
case  finding  that  there  was  only  a  balanc6  of  $748.49  due  upon 


Digitized  by  VjOOQIC 


612  FSDBAAL  BEPOBTBB. 

the  note  instead  of  the  fall  face  of  it,  and  that  Green  the  Bies^ 
the  sureties,  only  had  a  lien  to  that  extent,  and  ordering  a 
sale  of  the  property,  and  an  appropriation  of  the  money  upon 
that  basis,  in  a  suit  in  which  the  bank  was  a  party,  and  from 
which  no  appeal  was  taken,  would  be  conclusive.  The  plea 
is  therefore  a  good  one,  and  the  demurrer  is  overuled. 


Fabmebs*  Nat.  Bank  of  PobtsmoutHi  OhiO|  v.  Hankah, 
Adm'r,  etc.* 

{Circuit  Court,  D.  Ohio.    November  24, 1880.) 

1.   OOWTRACT— OONBTRUCTIOH— ACTIOF    AT    LaW  —  BUBBOOATIOK.— Thd 

Stockholders  of  the  Boone  Mining  &  Manufacturing  Company 
entered  into  the  following  agreement:  "  We  •  •  hereby  mutually 
agree  with  each  other  that  they  will  each  be  responsible  in  mutual 
degree  for  aU  paper  negotiated  by  the  agent  of  the  company  for  the 
use  and  benefit  of  the  company;  and  should  any  paper  so  negotiated 
by  the  agent  with  the  individual  indorsement  of  one  member  be 
unprotected  by  the  official  agent  by  reason  of  want  of  funds,  then,  in 
such  case,  the  parties  to  this  agreement  be  each  and  severally  bound 
for  the  payment  of  such  paper  In  mutual  proportions;  and  this  agree- 
ment shall  continue  in  force  until  the  payment  of  all  such  claims  have 
been  made.*'  In  an  action  upon  this  contract  by  the  holder  of  the 
paper  of  such  company,  indorsed  by  one  of  the  parties  to  said  agree- 
ment, against  another  one  of  the  parties  to  said  agreement,  (both  the 
corporation  and  the  indorser  being  insolvent,)  hdd,  that  this  agree- 
ment was  a  contract  between  the  shareholders,  and  that  a  holder  of 
the  paper  of  the  company  could  not  maintain  an  action  at  law  against 
the  parties  thereto.  His  remedy  was  by  a  suit  in  equity  to  be  substi- 
tuted to  the  rights  of  the  indorser. 

S.  PLBADiKo~Bn«L  m  Ghancsbt— AcnoK  at  Law.— What  aUegations 
and  circumstances  show  the  petition  to  be  for  an  action  at  law,  and 
not  a  bill  in  chancery,  decided. 

On  demurrer  to  the  amended  petition.    The  facts  appear 
in  the  opinion. 

Coppock  d  Coppock  and  StaUo  dt  KiUredge,  for  plaintiff. 
E.  A.  Guthrie,  for  defendant, 

•Reported  by  Messrs.  Florien  Giauque  and  J.  G.  Harper,  of  the  Glnciii- 
nati  bar. 
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Baxteb,  G.  J.y  (oraUy.)  In  this  case  the  stockholders  of  the 
Boone  Mining  &  Manufacturing  Company,  on  the  twenty-first 
day  of  February,  1871,  entered  into  an  agreement  between 
themselves,  which  is  as  follows: 

"Cincinnati,  February  81, 1871. 
''We,  the  undersigned,  shareholders  of  the  capital  stock  of 
the  Boone  Mining  &  Manufacturing  Company,  hereby  mutu- 
ally agree  with  each  other  that  they  will  each  be  responsible 
iu  mutual  degree  for  all  paper  negotiated  by  the  agent  of  the 
company  for  the  use  and  benefit  of  the  company ;  and  should 
any  paper  so  negotiated  by  the  agent  with  his  individual  in- 
dorsement of  one  member  be  unprotected  by  the  ofiicial  agent 
by  reason  of  want  of  funds,  then,  in  such  case,  the  parties 
to  this  agreement  be  each  and  severally  bound  for  the  pay- 
ment of  such  paper  in  mutual  proportions;  and  this  agree- 
ment shall  continue  in  force  until  the  payment  of  all  such 
claims  have  been  made. 

••J.  H.  GUTHBIB. 

••J.  E.  Wynne. 
"M.  F.  Thomi>soh. 
"John  Wynnh. 
"D.  M.  Davis. 
•*  J.  &  C.  Ebakbbt. 
"J.  W.  G.  Btaokpolb.* 

It  seems  that  one  of  the  parties  to  this  agreement  and  a 
shareholder  of  the  corporation  indorsed  a  note  of  the  corpo- 
ration, and  that  note  was  negotiated  for  value  to  the  plaintiff 
in  the  suit.  The  corporation  and  also  this  indorser  have 
failed,  and  the  holder  of  this  paper  seeks  to  have  redress 
against  one  of  the  parties  to  this  contract. .  We  entertain 
the  opinion  that  this  contract  between  these  shareholders  is 
a  contract  between  themselves ;  that  it  was  not  made  to  apply 
to  this  plaintiff,  and  that  while  he  may  go  into  a  court  of 
chancery,  and  have  relief  over  against  the  several  parties 
to  the  contract, — in  other  words,  enforce  the  rights  which 
the  party  who  indorsed  the  paper  is  entitled  to,  and  be  sub- 
stituted to  the  rights  of  that  party,  and  compel  the  payment 
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of  their  proportionate  share  of  this  note, — no  sach  right 
exists  at  law;  that  the  holder  of  this  paper  cannot  sue  the 
parties  to  this  contract  at  law. 

That  brings  up  the  question  whether  this  is  an  action  at 
law  or  a  bill  in  chancery.  The  petition  begins:  ''The  said 
plaintiff,  the  Farmers*  National  Bank  of  Portsmouth,  Ohio, 
states  to  the  court,  by  way  of  amended  petition,  that  it  is  a 
national  banking  association, **  etc.,  etc.,  and  goes  on  and 
states  the  facts,  and  it  avers  that  by  reason  of  these  facts  the 
defendant  became  indebted  to  the  plaintiff,  treating  it  as  a 
paper  upon  which  they  could  properly  sue,  and  that  they  had 
direct  legal  rights  under  it  and  not  equitable ;  and  the  con- 
clusion is  a  prayer  for  judgment;  and  we  notice,  upon  the 
original  petition,  that  the  plaintiff  also  took  the  same  view  of 
it,  for  he  says:  ''Issue  summons;  civil  action  for  money 
only;  amount  claimed,  $5,320.** 

We  cannot  come  to  any  other  conclusion  than  this  is  an 
action  at  law,  and  that  an  action  at  law  upon  this  state  of 
facts  cannot  be  sustained.  The  demurrer  will  be  sustained, 
and  the  petition  dismissed. 


DwiGHT  and  another  v*  Merritt. 

{Circuit  Courts  8.  D.  New  T<yrk.    ,  1880.) 

L  BuMMONS.— In  the  United  States  courts  a  smnmons  must  issue  from  the 
court,  and  be  signed  by  the  clerk,  and  sealed  with  the  seal  of  the 
court. 
Peadee  v.  Eaberxtro,  15  Blatchf .  472. 
S.  AMSin>i£ENT. — In  those  courts  a  summons  cannot  be  amended  by  the 
subsequent  addition  of  the  signature  of  the  clerk,  and  the  seal  of  the 
court. 
Psaslee  v.  Eab&ftro^  iupra^ 

Ifotion  to  Set  Aside  Summons. 
Thomas  J.  Rush,  for  plaintiffs. 
Stewart  L.  Woodford,  Dist.  Att'y,  for  defendant. 
Blatchford,  G.  J.     In  this  case  an  attempt  has  been  made 
to  commence  a  suit  at  common  law,  in  this  court,  by  serving 
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oh  the  defendant  a  papet  purporting  to  be  a  summonB,  in  the 
fotm  prescribed  by  the  statute  of  New  York  for  commencing 
a  civil  action.  It  is  signed  by  the  plaintiffs'  attorney,  but  is 
not  under  the  seal  of  the  courts  nor  is  it  signed  by  the  clerk 
of  the  court.  Section  911  of  the  Bevised  Statutes  of  the 
United  States  provides  that  "all  writs  and  processes  issuing 
from  the  courts  of  the  United  States  shall  be  under  the  seal 
of  the  court  from  -which  they  issue,  and  shall  be  signed  by  the 
clerk  thereof."  A  summons,  or  notice  to  the  defendant,  for 
the  commencement  of  a  suit,  is  certainly  process,  quite  as 
much  as  a  capias  or  a  subposna  to  appear  and  answer  is  pro- 
cess. The  statute  intends  that  all  process  shall  issue  from 
the  court,  where  such  process  is  to  be  held  to  be  the  action  of 
the  court,  and  that  the  evidence  that  it  issues  from  the  court 
and  is  the  action  of  the  court  shall  be  the  seal  of  the  court 
and  the  signature  of  the  clerk.  It  is  clear  that  a  signature 
by  the  plaintiffs'  attorney,  without  a  seal,  and  an  issuing  from 
the  office  of  such  attorney,  cannot  be  substituted.  There  is 
nothing  in  the  provisions  of  section  914  of  the  Eevised  Stat- 
utes as  to  the  conformity  in  practice,  pleadings,  and  forms 
and  modes  of  proceeding  in  civil  causes,  other  than  equity 
and  admiralty  causes  in  the  courts  of  the  United  States,  to 
the  practice,  pleadings,  and  forms  and  modes  of  proceeding 
in  like  causes  in  the  state  courts,  which  abrogates  the  pro- 
visions of  section  911.  The  two  must  be  so  construed  as  to 
stand  together. 

The  question  here  presented  was  decided  by  the  circuit 
court  for  the  northern  district  of  New  Tork  in  Peaslee  y. 
Haberstro,  16  Blatchf.  472,  where  it  was  held  that  the  sum- 
mons must  be  signed  by  the  .clerk  and  be  under  the  seal  of 
the  court,  and  that  section  911  is  not  inconsistent  with  or 
repealed  by  section  914.  The  principle  of  that  decision 
has  been  generally  adopted  in  applying  section  914  to  the 
practice  of  the  federal  courts  in  suits  at  common  law.  That 
principle  is  that  where  congress  has,  by  statute,  pointed  out 
a  specific  course  of  procedure,  or  has  legislated  generally 
upon  the  subject-matter  embraced  or  involved  in  the  proceed- 
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ing  sought  to  be  pursued,  such  legislation  must  be  followed, 
although  opposed  to  the  forms  and  modes  of  proceeding  pre- 
vailing in  the  state  courts,  and  established  by  state  statutes. 
EastanY.  Hodges,  7  Biss.  824;  Beardsley  v.  LitteU,  14  Blatcht 
102. 

The  defendant  moves  to  set  aside  the  summons,  because  of 
the  foregoing  defects,  before  appearing  generally  in  the  suit ; 
and  the  plaintiffs  ask  to  be  allowed  to  amend  the  summons, 
nunc  pro  tunCf  by  having  the  seal  and  signature  added.  It  is 
alleged  that  the  statute  of  limitations  would  be  a  bar  to  a  new 
suit.  Power  to  amend  the  process  is  said  to  be  given  by 
sections  948  and  954.  That  power  is  power  to  amend  a 
defect  in  process,  and  power  to  amend  a  want  of  form  in 
process.  But  there  must  first  be  a  process  to  be  amended. 
There  must  be  something  to  amend,  and  to  amend  by.  This 
paper  is  no  process.  The  process  which  can  be  amended, 
under  the  power  conferred,  is  process  issuing  from  the  court. 
This  paper  never  issued  from  the  court.  If  it  had  in  fact 
issued  from  the  court  and  was  signed  by  the  clerk,  but  had 
no  seal,  or  had  a  seal  but  was  unsigned,  what  it  had  might, 
perhaps,  be  accepted  as  showing  that  it  issued  from  the  court, 
and  the  lacking  particular  might  be  supplied.  In  Peaslee  v. 
Haherstro  it  is  said :  ^If  the  summons  in  this  case  had  been 
signed  by  the  clerk,  it  could  be  amended  as  regards  the  seal. 
As  it  is,  there  is  no  summons  in  the  nature  of  process  known 
to  this  court."  In  that  case  there  was  no  seal  and  no  signa- 
ture of  the  clerk,  and  the  summons  was  set  aside. 

The  motion  of  the  defendant  is  granted,  and  the  motion  of 
the  plaintiffs  is  denied* 
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Uaokat,  Administratrix,  etc.  v.  Oentbal  B.  Go. 

{(XreuU  Court,  8.  D.  New  York.    KoYember  8, 1880.) 

L  ADimriBTRATiON— Power  to  Sub— Law  of  FonmaK  State.— An  ad- 
ministrator in  one  state  cannot  recover  damages  for  the  benefit  of  the 
widow  and  next  of  kin  in  the  courts  and  tinder  the  authority  of  a  stat- 
ute of  another  state. 
Biehardgan  y.  JVl  T.  Central  B,  Co.  98  Mass.  80. 
Woodfrnrrd  ▼.  Michigan  SotUhem^  eU.f  B.  Co.  10  Ohio  Bt  12L 

Shipman,  D.  J.  The  complaint  in  this  case  alleges  that  on 
April  28,  1874,  Louisa  S.  Mackay  died,  and  subsequently  let- 
ters of  administration  upon  her  estate  were  duly  granted  to 
the  plaintiff,  a  resident  of  the  city  of  New  Tork,  by  the  sur- 
rogate of  the  county  of  New  York;  that  the  plaintiff  duly 
qualified  and  entered  upon  the  discharge  of  the  duties  of  said 
office;  that  the  defendants  are  a  corporation  created  under 
the  laws  of  the  state  of  New  Jersey,  and  are  common  carriers 
of  passengers  between  the  cities  of  New  York  and  Jersey  City, 
and  on  April  23, 1874,  received  Louisa  S.  Mackay,  in  New  York, 
into  one  of  their  ferry-boats  as  a  passenger,  to  be  transported 
to  Jersey  City,  and  so  xmskilf uUy  conducted  themselves  that  in 
consequence  of  their  negligence  she  fell  between  the  end  of 
the  boat  and  the  pier,  at  Jersey  City,  and  was  drowned.  The 
complaint  further  alleges  that  by  an  act  of  the  legislature  of 
New  Jersey,  passed  March  8,  1848,  it  was  provided:  "(1.) 
Whenever  the  death  of  a  person  shall  be  caused  by  wrongful 
act,  neglect,  or  default,  and  the  act,  neglect,  or  default  is  such 
as  would,  if  death  had  not  ensued,  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  damages  in  respect 
thereof,  then,  and  in  every  such  case,  the  person  who,  and 
the  corporation  which,  would  have  been  liable  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  and  although  the 
death  shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  a  felony.  (2.)  Every  such  action  shall  be 
brought  by  and  in  the  names  of  the  personal  representatives 
of  such  deceased  person,  and  the  amount  recovered  in  every 
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Bach  action  shall  be  for  the  exclusive  benefit  of  the  widow  and 
next  of  kin  of  such  deceased  person,  and  shall  be  distribated 
to  such  widow  and  next  of  kin  in  the  proportions  provided  by 
law  in  relation  to  the  distribution  of  personal  property  by  per- 
sons dying  intestate;  and  in  every  such  action  the  jury  may 
give  such  damages  as  they  shall  deem  fair  and  just,  with 
reference  to  the  pecuniary  injury  resulting  from  such  death 
to  the  wife  and  next  of  kin  of  such  deceased  person :  provided, 
that  every  such  action  shall  be  commenced  within  12  calendar 
months  after  the  death  of  such  deceased  person." 

After  the  jury  was  empanelled,  and  before  any  evidence 
was  taken,  the  defendants  moved  to  dismiss  the  complaint, 
because  the  plaintiff,  an  administratrix  in  the  state  of  New 
York,  and  appointed  solely  under  its  laws,  has  no  power  or 
authority,  by  virtue  of  the  statute  of  the  state  of  New  Jersey, 
to  sue  for  and  recover  damages  for  the  death  of  the  intestate 
— a  question  which,  it  was  conceded  by  the  plaintiff,  is  clearly 
presented  upon  the  pleadings.  It  is  manifest  that  the  right  of 
an  administrator  to  recover  for  the  pecuniary  injuries  result- 
ing from  the  death  of  the  intestate  to  the  widow  and  next  of 
kin  is  unknown  to. the  common  law,  and  exists  only  by  stat- 
ute. It  has  been  held  that  such  a  statute  has  no  extraterri- 
torial force,  and  that  no  recovery  can  be  had  thereon  for  an 
injury  which  was  committed  beyond  the  limit  of  the  state  by 
whose  legislature  the  statute  was  enacted.  Whitford  v.  Pan^ 
ama  R.  Co.  23  N.  Y.  465;  Beach  v.  Bay  State  Co.  30  Barb. 
433. 

The  alleged  injury  in  this  case  was  received  in  New  Jersey, 
and  the  question  which  arises  is  whether  a  New  York  admin- 
istrator can,  by  virtue  of  the  appointment  of  the  surrogate  of 
the  county  of  New  York,  recover  the  damages  which  a  per- 
sonal representative  is  authorized  to  sue  for  and  obtain  for 
the  benefit  of  the  widow  and  next  of  kin  by  the  statute  of  the 
^tate  of  New  Jersey,  and  not  by  the  laws  of  the  state  of  New 
York.  An  administrator  takes  his  title  by  force  of  the  local 
law  and  the  grant  of  administration.  Marcy  v.  Marcy,  32 
Conn.  308. 

A  New  York  administrator  exists  by  virtue  of  his  appoint- 
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ment  nnder  the  laws  of  that  Btate^  and  his  powers  and  duties 
are  prescribed  by  its  statutes.  Another  state  cannot  impose 
upon  him  liabilities,  obligations,  or  duties  different  from  those 
•which  the  laws  of  New  York  impose,  for  he  takes  upon  him- 
self such  obligations  only  as  the  laws  of  the  state  which  ap- 
pointed him  create.  Neither  can  the  statutes  of  another  state 
impart  to  the  New  York  administrator  powers  which  the  New 
York  statutes  do  not  confer.  He  is  the  creation  of  the  local 
law,  and,  until  additional  authority  is  derived  by  virtue  of  an 
additional  appointment,  he  has  only  the  power  which  the 
local  law  confers. 

The  right  which  the  plaintiif  is  supposed  to  have  received 
by  the  statute  of  New  Jersey  is  not  a  right  to  any  property 
which  are  the  assets  of  the  deceased,  or  of  her  estate,  but  is 
a  right  to  sue  as  trustee  of  a  fund  which  may  be  obtained  for 
the  next  of  kin, — a  position  in  which  she  is  not  placed  by  the 
law  under  which  she  was  appointed.  In  order  to  execute  such 
a  trust  the  trusteeship  must  have  been  conferred,  and  the 
only  title  which  the  plaintiff  has  acquired  to  this  trusteeship 
is  by  virtue  of  her  appointment  as  administratrix  by  the  sur- 
rogate under  the  laws  of  New  York.  Its  laws  do  not  confer 
upon  the  representatives  of  deceased  persons  any  power  to 
obtain  damages  for  injuries  resulting  in  death  which  the 
deceased  received  in  another  state.  This  question  has  been 
considered  by  the  supreme  courts  of  Massachusetts  and  of  Ohio. 
In  Richardson  v.  N.  Y.  Central  R,  Co.  98  Mass.  85,  a  Massa- 
chusetts administratrix  sued  a  New  York  corporation  for  dam- 
ages, by  reason  of  the  death  of  the  plaintiff's  intestate  through 
the  negligence  of  the  defendants  in  New  York.  The  right  to 
sue  was  founded  upon  a  New  York  statute  which  is  very  sim- 
ilar to  the  New  Jersey  statute.  The  court  say :  "The  plaintiff 
is  the  administratrix,  appointed  under  the  law  of  Massachu- 
setts. Her  right  to  sue  in  this  commonwealth  in  her  repre- 
sentative capacity  is  upon  causes  of  action  which  accrued  to 
the  intestate,  or  which  grow  out  of  his  rights  of  property  or 
those  of  his  creditors.  The  remedy  which  the  statutes  of  New 
York  give  to  the  personal  representatives  of  the  deceased,  as 
trustees  of  a  right  of  property  in  the  widow  and  next  of  kin. 
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is  not  of  such  a  nature  that  it  can  be  imparted  to  a  Massa- 
chusetts executor  or  administrator  viriute  officii^  so  as  to  give 
him  the  right  to  sue  in  our  courts,  and  to  transmit  the  right 
of  action  from  one  person  to  another  in  connection  with  the 
representative  of  the  deceased.  The  only  construction  which 
the  statute  can  receive  is  that  it  confers  certain  new  and  pe- 
culiar powers  upon  the  personal  representative  in  New  York. 
A  succession  in  the  right  of  action,  not  existing  by  the  com- 
mon law,  cannot  be  prescribed  by  the  laws  of  one  state  to  the 
tribunals  of  another."  To  the  same  effect  is  the  decision  in 
Woodward  v.  Michigan  Southern^  etc.,  B.  Co.  10  Ohio  St.  121. 
The  complaint  is  dismissed. 


TiEBNAV  V.  BOOTB. 

(Oireuit  Court,  N.  D,  lUinaii.    October  18, 1880.) 

X.  Wbr  OF  Ebbor— SupsBSBDBAs.— The  fuel  that  a  citation  was  not 
presented  to  and  signed  hy  a  judge  within  60  days  after  the  entry  of 
Judgment,  will  not  necessarily  prevent  a  writ  of  error  from  operating 
as  a  supersedeas. 

Motion  for  Writ  of  Possession. 

Oeorge  d  William  Burry,  for  motion,  cited  Sage  y.  JR.  Co. 
93  U.  S.  417;  Kitchen  y.  Randolph,  Id.  86;  City  rf  Wash- 
ington  v.  DenisoUf  6  Wall.  496;  Stockton  v.  Bishop,  S  How. 
74;  Rubber  Co.  v.  Goodyear,  6  Wall.  166;  Silver  y.  Ladd, 
6  Wall.  440;  Palmer  v.  Donner,  7  Wall.  641;  U.  S.  y.  Hodge^ 
8  How.  634;  Bacon  v.  HaH,  1  Black,  38;  U.  S.  v.  Curry, 
6  How.  118;  Hogan  v.  Ross,  11  How.  297;  Feret  y.  HiU,  15 
Common  Bench,  207 ;  Gonkling's  Treatise,  671. 

Needham  d  Miller,  for  defendant,  cited  Sage  y.  22.  Co.  96 
U.  S.  712;  Carroll  v.  Dorsey,  20  How.  207;  U.  S.  v.  Yates^ 
6  How.  606 ;  Alviso  y.  U.  S.  6  Wall.  824;  U.  8.  y.  Gomez,  1 
Wall.  701;  Bangs  v.  jB.  Co.  28  How,  1;  Davison  y.  Lanier, 
4  Wall.  447;  Barton  v.  Forsyth,  5  WaU.  190;  ViUaboes  y,  17. 
S.  6  How.  89,  91. 
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Bbummond,  C.  T.  In  this  case  a  jadgmeni  was  rendered 
by  this  ooort  in  favor  of  the  plaintiff,  in  an  action  of  eject- 
ment, on  the  thirteenth  day  of  December,  1879,  and  within  the 
proper  time  a  bond  was  filed  by  the  defendant,  with  security 
approved  by  the  court,  in  an  amount  sufficient  to  make  it  a 
supersedeas.  A  writ  of  error  was  seasonably  sued  out,  and  a 
copy  was  also  left  in  the  clerk's  office  for  the  opposite  party» 
in  conformity  with  the  statute.  In  all  respects,  therefore, 
the  necessary  steps  were  taken  by  the  defendant  to  make  the 
writ  of  error  a  supersedeas,  unless  one  is  lacking,  viz. :  because 
the  citation  was  not  signed  by  the  judge  until  the  fourth  day 
of  September,  A.  D.  1880.  The  practice  does  not  seem  to 
be  uniform  in  the  various  circuits  courts  of  the  United  States 
as  to  the  manner  of  making  a  writ  of  error  a  supersedeas  by 
the  action  of  the  court.  It  seems  to  be  conceded  that  it  is  not 
necessary,  provided  everything  has  been  done  required  by  the 
statute,  for  a  court  or  the  judge  to  make  an  order  that  the 
writ  of  error  is  a  supersedeas.  It  becomes  so  per  se  upon 
compliance  with  the  statute.  The  practice  in  this  circuit  has 
usually  been  to  treat  a  writ  of  error,  upon  the  execution  and 
approval  of  a  sufficient  bond  and  the  issue  of  the  citation, 
as  a  supersedeas  without  any  express  order  of  the  court  or 
judge.  It  is  generally  understood,  between  parties  and  by  the 
court,  whether  the  bond  that  is  offered,  (being  sufficient  in 
amount  and  the  security  adequate,)  is  intended  and  does 
operate  as  a  supersedeas.  If  that  is  so  understood  by  the 
counsel  and  the  court,  no  application  is  made  for  an  execu- 
tion or  a  writ  of  possession,  as  the  case  may  be;  and  there- 
fore no  order  is  generally  entered  in  such  cases.  At  the  same 
time,  the  practice  has  been  occasionally  for  counsel  to  ask  that 
a  special  order  shall  be  entered  by  the  court  or  judge  declar- 
ing the  writ  of  error  a  supersedeas,  and  when  so  desired  the 
order  has  been  made.  The  language  of  the  statute  is,  (section 
1000 :)  **Every  justice  or  judge  signing  a  citation  on  any  writ  of 
error  shall  ^  *  *  take  good  and  sufficient  security  that  the 
plaintiff  in  error  or  the  appellant  shall  prosecute  his  writ  or 
appeal  to  effect."  Undoubtedly  the  general  rule  is  that  the 
signing  the  citation  and  taking  the  security  are  simultaneous 
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acts.  The  statute  seems  to  imply  that  they  are,  and  to  im- 
pose as  a  duty  on  the  judge,  when  he  si^s  the  citation,  that 
he  shall  then  take  good  and  sufficient  security.  In  practice 
the  citation  is  usually  prepared  hy  the  counsel  and  presented 
to  the  judge  for  his  signature.  In  fact,  it  may  be  stated,  I 
think,  that  this  is  the  universal  practice.  In  consequence  of 
this,  and  because  no  citation  was  presented  to  the  judge 
for  signature,  none  was  signed  in  this  case,  and  it  was  not 
until  the  fourth  day  of  September,  1880,  when  it  was  ascer- 
tained that^  no  citation  had  ever  been  actually  signed  or 
served,  that  the  citation  was  presented  to  the  judge  for  his 
signature,  which  was  then  affixed.  The  writ  of  error  was 
returnable  to  the  first  day  of  the  present  October  term,  and 
the  citation  was  issued  and  served  on  the  plaintiff  to  appear 
on  the  first  day  of  the  October  term  of  the  supreme  court  for 
this  year,  to  answer  the  writ  of  error. 

It  will  be  seen  from  this  statement  that  if  the  plaintiff  is 
entitled  to  a  writ  of  possession  in  this  case,  it  will  be  in  con- 
sequence of  the  technicality  of  a  citation  not  having  been 
prepared  and  presented  to  the  judge  and  signed  within  60 
days  after  the  judgment  was  entered.  I  do  not  feel  inclined 
to  sustain  a  technicality  of  this  kind  under  the  facts  of  this 
case.  Undoubtedly  it  is  competent  for  the  supreme  court  to 
grant  a  supersedeas,  even  where  none  has  been  allowed  by  the 
circuit  court.  But  here  all  that  was  necessary  to  make  the 
surpersedeas  effectual  was  the  citation  and  signature  of  the 
judge  within  60  days  after  the  judgment  was  rendered.  It 
seems  to  me,  for  all  practical  purposes,  the  plaintiff  having 
been  served  with  a  citation  before  the  October  term  of  the 
supreme  court,  and  notice  thus  being  brought  home  to  him 
of  the  writ  of  error  and  of  the  term  to  which  it  was  return- 
able, and  a  bond  having  been  executed,  which  was  treated 
by  the  court  as  a  supersedeas  bond,  it  is  sufficient  to  entitle 
the  defendant  to  take  the  judgment  of  the  supreme  court 
upon  the  merits  of  the  case  itself,  before  the  plaintiff  can 
call  on  this  court  for  a  writ  of  possession.  At  any  rate,  if  it 
be  a  matter  of  doubt,  I  prefer  to  take  this  view  of  the  case 
in  order  thai  the  plaintiff  may  avail  himself  of  any  error,  if 
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any  has  been  committed  by  this  court,  and  take  the  opinion 
of  the  supreme  court  upon  the  question.  If  that  court,  upon 
proper  application,  shall  be  of  opinion  that  under  the  facts 
in  this  case  the  plaintiff  is  entitled  to  a  writ  of  possession, 
this  court  will  follow  that  ruling  without  any  order  being 
made,  and  upon  being  informed  that  the  supreme  court  has 
made  such  ruling. 


NoBTON,  Assignee,  v.  Billings  and  others. 

(Oircuii  Cawrt^  N.  D.  lUinoia,    November  27,  1880.) 

1.  Yendxb— Fbattd— Prdca  Facib  EvmicNOB.— A  sale  by  a  retail  mer- 

chant of  his  whole  stock,  within  the  period  limited  by  the  bankrupt 
act,  is  prima  f tide  evidence  of  fraud  against  the  vendee. 

2.  Bamb — GoNsmERATioN — pRBBUHFTioN.— Buch  presumptiou  cannot  be 

overthrown  by  proof  that  the  full  value  of  the  proj;>erty  was  paid  in 
ignorance  of  the  insolvency  of  the  vendor. 
Waibrun  v.  BaAbitt,  16  Wall.  677. 

8.  Bamb— FBAUD—^rKBUMPTiOK.— Such  presumption  can  only  be  over- 
come by  proof  on  the  part  of  the  vendee  that  he  took  the  proper  steps 
to  find  out  the  pecuniary  condition  of  the  vendor. 
Waibrun  v.  Babbitt,  supra. 

4.  Bahb— Evidence. — It  is  competent  for  the  vendee  to  show,  however, 
that  the  insolvent  vendor  intended  in  good  faith  to  use  the  means 
acquired 'from  the  sale  in  the  payment  of  his  debts,  prQ  rata^  among 
his  creditors. 

In  Bankruptcy. 

J.  W.  Ela,  for  plaintiflF. 

Sidney  Smith,  for  defendants. 

Dbummond,  G.  J.  Nowlin  &  McElwain  had  been  for  several 
years  engaged  in  business  as  jewelers  in  the  city  of  Chicago, 
prior  to  the  spring  of  1870,  when  they  became  embarrassed^ 
and  found  it  necessary  to  demand  an  extension  from  theilr 
creditors.  McElwain  accordingly  went  to  New  York  in  May 
of  that  year,  where  the  firm  was  indebted  to  different  mer- 
chants, to  the  amount  of  more  than  (20,000.  While  there 
he  made  a  statement  of  the  condition  of  the  affairs  of  the  firm 
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in  Chicago  to  different  creditors,  from  which  statement  it 
appeared  that  the  firm  had  assets  to  the  amount  of  about 
$39,000,  and  owed  about  $23,000.  In  the  statement  was 
included  the  amount  of  indebtedness  in  Chicago,  which  was 
set  down  at  about  $2,000,  Upon  the  representations  thus 
made  to  the  New  York  creditors  an  extension  was  granted, 
not  for  the  whole  time  demanded,  but  so  as  to  relieve  the  par- 
ties from  the  necessity  of  meeting  their  paper,  then  about  to 
fall  due. 

McElwain  returned  to  Chicago,  and  they  continued  their 
business  until  the  following  September,  when  a  general  assign- 
ment or  sale  was  made  by  the  firm  of  all  their  stock  to  Henry 
F.  Billings,  the  principal  defendant  in  this  case.  In  October 
of  the  same  year  two  of  the  New  York  creditors  came  to  Chi- 
cago to  inquire  into  the  condition  of  the  firm,  and  the  restdt 
was  a  petition  in  bankruptcy  against  the  firm,  and  a  decree 
of  the  court  finding  that  they  were  bankrupts. 

The  evidence  shows  an  inventory  was  taken  of  the  stock 
of  the  firm  in  May,  1 870,  amounting  to  $30,000,  and  that 
there  was  an  inventory  taken  with  a  view  of  the  sale  to  Bill- 
ings, which  amounted  to  about  $17,000.  Considerable  nego-- 
tiations  took  place  between  Billings  and  McElwain  before  the 
trade  was  consummated  and  the  assignment  made.  McEl- 
wain proposed  that  Billings  should  buy  out  Nowlin,  the  other 
partner,  which  proposition  was  declined  by  Billings.  The 
offer  made  by  Billings,  which  was  finally  accepted,  was. that 
the  goods  should  be  invoiced, — recently  purchased  goods  at 
their  cost,  and  goods  which  had  been  on  hand  for  some  time 
at  current  prices  for  goods  of  like  qualities,  and  the  fixtures 
at  cost, — and  from  the  amount  thus  ascertained  a  discount  of 
25  per  cent,  should  be  made.  The  price  thus  obtained  was 
$13,040.58,  upon  which  basis  the  contract  was  made,  and 
the  property  turned  over  to  Billings,  who  immediately  had  a 
new  sign  made  in  his  own  name  and  placed  over  the  door, 
and  Nowlin  &  McElwain  were  retained  for  a  few  months  to 
assist  in  carrying  on  the  business.  One  of  the  reasons  given 
by  McElwain  for  the  sale  was  that  the  time  during  which  they 
were  to  be  partners  had  expired,  and  that  Billings  was  him- 
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Belf  at  that  time  ont  of  employment,  and  desired  some  occu* 
pation,  although  he  had  no  knowledge  of  the  businesB  in 
which  the  firm  was  engaged.  A  very  small  sum  was  paid  in 
cash  by  Billings  at  the  time,  and  notes  were  given  for  the 
balance  due,  some  of  which  were  negotiated  by  the  firm; 
and  afterwards  a  new  arrangement  took  place,  by  which  the 
old  notes  were  taken  up,  and  new  ones  given,  because  of  the 
amount  paid  for  the  lease  of  the  store,  which  Billings  claimed 
was  too  large.  From  this  sale  the  firm  realized  about  $10,- 
000,  none  of  which  was  paid  to  the  New  York  creditors. 

The  evidence  shows  that  the  statement  mad^  by  MoElwain 
to  his  creditors  in  New  York,  of  the  amount  of  the  Chicago 
indebtedness,  was  not  correct;^  that  it  largely  exceeded  the 
amount  as  stated  by  him,  and  it  would  seem  that  the  pro- 
ceeds of  this  sale  were  used  in  the  payment  of  the  Chicago 
indebtedness,  and  for  the  living  expenses  of  the  members  of 
the  firm.  It  should  also  be  stated  that  there  is  evidence 
tending  to  show  that  McElwain,  between  the  time  when  he 
obtained  the  extension  from  the  New  York  creditors  and  the 
sale  made  to  Billings,  had  taken  from  the  stock  some  watches 
and  other  articles  of  jewelry  which  are  not  very  satisfactorily 
accounted  for;  but  there  seems  no  reason  to  doubt  that  Bill- 
ings obtained  the  amount  of  the  goods  inventoried  to  him  at 
the  time  of  the  assignment.  Neither  can  there  be  any  doubt, 
under  the  evidence,  that  the  price  which  he  agreed  to  pay  was 
the  full  value  of  the  goods.  Billings  paid  the  whole  of  the 
purchase  money,  taking  up  all  the  notes  which  were  given  by 
him.  He,  however,  did  not  remain  long  in  the  business,  but 
disposed  of  the  whole  stock  in  the  following  spring.  McEl- 
wain seems  to  have  been  the  man  principally  concerned  in 
all  the  transactions  which  are  here  mentioned,  Nowlin  remain- 
ing passive,  or  merely  assenting,  as  the  facts  were  commu- 
nicated to  him,  to  what  had  been  done  by  McElwain.  At  the 
time  the  proposition  for  an  extension  was  made  to  the  New 
York  creditors,  and  at  the  time  the  assignment  was  made  to 
Billings,  the  firm  was  insolvent.  Whatever  may  have  been 
their  expectations  in  May,  there  can  be  no  doubt  that  in  Sep- 
tember, when  the  transfer  was  made  to  Billings,  they  knew  of 
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I 

their  insolvency,  and  made  it  for  the  purpose  of  giving  a  ; 

preference  to  some  of  their  creditors,  and  so^  as  to  them,  it 
was  fraudulent  under  the  bankrupt  law.  The  true  course  for 
them  to  pursue  at  the  time  was  either  to  go  into  bankruptcy 
voluntarily,  or  to  make  an  assignment  for  the  benefit  of  all 
their  creditors.  The  testimony  of  Nowlin  is  full  of  admis- 
sions of  his  knowledge  of  their  insolvency  on  the  first  of  Sep- 
tember, 1870.  At  the  time  Billings  made  this  purchase  he 
seems  to  have  been  a  man  of  some  means.  He  states  that 
he  had  no  knowledge  of  the  insolvency  of  the  firm,  nor  of  | 

the  extension  that  was  given,  and  believed  that  their  credit 
was  very  good;  and  the  testimony  of  both  Nowlin  and  McEl- 
wain  does  not  show  that  Billings  had  knowledge  of  their  con- 
dition at  the  time  of  the  sale.  | 

The  question  in  controversy  must,  therefore,  depend  almost 
exclusively  upon  the  true  construction  of  the  bankrupt  law,  I 

as  applied  to  the  facts  of  the  case  as  heretofore  stated.    There  { 

is  no  difficulty  upon  any  other  point  than  this :   Had  Billings  | 

reasonable  cause  to  believe  or  had  he  knowledge  of  the  inten- 
tion  with  which  the  sale  was  made  to  him?  As  has  been 
stated,  there  can  be  no  doubt  of  the  intention  of  the  vendors. 
All  the  acts  preceding  and  subsequent  to  the  sale  show  that 
intention  to  have  been  in  violation  of  the  bankrupt  law. 

This  was  an  assignment  of  all  the  debtor's  property.     Sec-  | 

tion  5130,  Bev.  St.  U.  S.,  re-enacting  a  clause  contained  in  I 

section  35  of  the  original  bankrupt  law,  declares  that  if  an  , 

assignment  is  made  of  a  debtor's  property,  not  in  the  usual  I 

and  ordinary  course  of  the  business  of  the  debtor,  it  shall  be  | 

prima  facie  evidence  of  fraud.  This  firm  was  doing  a  retail 
business  in  Chicago  at  the  time,  and  that  which  ordinarily 
belongs  to  jewelers.  This,  having  been  an  assignment  of  the 
whole  stock  of  the  firm,  must  be  considered  not  made  in  the 
usual  and  ordinary  course  of  business,  and,  theref  ore*  as  well 
prima  facie  evidence  of  fraud  against  the  vendee  as  the  vend- 
ors. In  other  words,  that  fact  of  itself  evidenced  fraud  to  the  I 
vendee  as  well  as  the  vendors.  If  this  is  correct,  then  the 
question  which  was  discussed  by  the  counsel  as  to  the  effect 
of  the  amendment  of  1874  on  the  bankrupt  law,  requiring 
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knowledge  on  the  part  of  the  yendee,  instead  of  reasonable 
cause  of  belief  of  the  fraudulent  intent,  cannot  arise,  because 
if  the  facts  conveyed  to  Billings  the  knowledge  that  it  was  a 
fraudulent  act,  then  the  only  way  to  escape  the  consequences 
of  that  knowledge  would  be  to  avoid  the  language  of  the 
statute.  In  other  words,  to  rebut  the  prima  facie  case  made; 
and  the  question  is  whether  that  has  been  done  in  this  ease. 

The  case  of  WaJbrun  v.  Babbitt,  16  Wall.  677,  seems  to 
imply  that  a  sale,  such  as  was  made  in  this  case,  is  within 
the  meaning  of  the  statute;  and  the  opinion  of  the  court 
declares  that  the  purchaser  cannot  overthrow  the  legal  pre- 
sumption which  arises  from  the  fact,  by  showing  that  the  full 
value  of  the  property  was  paid  in  ignorance  of  the  insolvency 
of  the  vendors.  The  court  declares  that  the  presumption  of 
fraud  arising  from  the  unusual  nature  of  such  a  sale  can  only 
be  overcome  by  proof  on  the  part  of  the  buyer  that  he  took 
the  proper  steps  to  find  out  the  pecuniary  condition  of  the 
seller.  ''All  reasonable  means,"  the  court  says,  "pursued  in 
good  faith,  must  be  used  for  this  purpose."  That  the  trans- 
fer of  the  whole  of  the  debtor's  property  is  not  in  the  usual 
and  ordinary  course  of  business,  seems  to  be  sustained  by 
numerous  authorities,  most  of  which  are  collected  by  Bump 
in  the  notes  to  section  6128  of  the  bankrupt  law. 

One  circumstance  ought  not  to  be  overlooked  in  considering 
the  effect  of  this  assignment  upon  Billings,  and  that  is  it  was 
hardly  supposable  that  a  firm  engaged  in  the  business  of  this 
firm  would  be  entirely  free  from  debt.  Undoubtedly  it  would 
have  been  competent  for  the  vendee  to  show,  if  such  was  tho 
fact,  even  if  he  had  knowledge  of  the  insolvency  of  the  firm, 
that  they  intended  in  good  faith  to  use  the  means  acquired 
from  the  sale  in  the  payment  of  their  debts,  pro  rata,  among 
their  creditors,  because  the  fact  that  the  vendor  is  insolvent, 
and  that  is  known  to  the  vendee,  does  not  of  itself  render  a 
sale  invalid  under  the  bankrupt  law.  It  must  appear  in  addi- 
tion that  the  assignment  or  sale  was  made  with  a  view  to 
prevent  the  property  from  being  distributed  under  the  bank- 
rupt law,  or  to  defeat  or  impair  its  provisions,  or  that  the 
assignment  was  made  in  fraud  of  the  law. 
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The  prhtu$  facie  case  made  against  the  vendee  here  cannot 
be  said  to  have  been  met  by  any  evidence  which,  fairly  con* 
sidered,  rebuts  the  presumption  made  by  the  law.  It  maybe 
said  that  it  is  a  hard  case  against  Billings,  becaase  he  has 
paid  the  fall  value  of  the  goods  which  he  obtained;  but  the 
supreme  court  has  declared,,  as  already  stated,  that  he  cannot 
escape  by  showing  that  he  paid  the  full  value  of  the  property 
in  ignorance  of  the  insolvency  of  the  debtors. 

The  bill  was  filed  in  this  case  in  the  district  court  by  the 
assignee  of  the  bankrupts,  in  the  early  part  of  1871,  to  set 
aside  the  sale  as  fraudulent;  and  the  prayer  of  the  bill  is 
that  the  sale  to  Billings  be  declared  void  by  the  order  of  the 
court,  and  that  he  be  decreed  to  deliver  the  goods  and  fixtures 
to  the  assignee,  and  to  account  to  him  for  the  value  of  such 
goods  and  fixtures  as  he  may  have  disposed  of  since  the  sale 
made  to  him.  This  is  followed  by  the  prayer  for  general 
relief.  Answers  were  made  by  Billings  and  the  bankrupts 
denying  the  allegations  of  fraud  charged  in  the  bill,  on  which 
issue  was  taken,  and  proofs;  and  the  original  records  of  the 
case  having  been  destroyed  by  the  fire  of  1871,  were  restored, 
and  the  case  heard  by  the  district  court.  That  court,  im- 
pressed, perhaps,  by  the  fact  that  Billings  had  paid  a  full 
consideration  for  the  goods,  and  the  denial  by  him  of  all 
knowledge,  at  the  time  of  the  sale,  of  the  insolvency  of  the 
bankrupts,  dismissed  the  bill;  but  I  feel  constrained,  not- 
withstanding the  apparent  hardship  of  the  case  as  to  Billings, 
to  dissent  from  the  opinion  of  the  district  court.  It  seems  to 
me  that  the  sale  cannot  be  sustained  consistently  with  the 
express  declarations  of  the  bankrupt  law,  and  the  opinion  of 
the  supreme  court  as  to  a  sale  of  this  character.  I  think  the 
proof  is  satisfactory  that  it  was  a  sale  made  not  in  the  usual 
and  ordinary  course  of  business  of  the  debtors,  and,  there- 
fore, I  shall  reverse  the  decree  of  the  district  court,  and  hold 
that  the  plaintiff  is  entitled  to  a  decree  in  his  favor  as 
assignee  of  the  estate. 
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In  re  Forsyth,  Bankrupt. 
lOhcuU  Oaurif  D.  Indiatuk    December  7, 1880.) 

1.  Bankbuft--Di80habgs. — ^The  discharge  of  an  assignee  in  bankruptcy 
wUl  not  necessarily  depriye  the  bankrupt  of  the  right  to  a  subsequent 
discharge. 
In  r$  Oanadpf  2  Biss.  76. 

Petition  for  discharge  after  assignee  has  been  discharged. 

Robert  E.  Jenkins,  for  bankrupt. 

No  appearance  for  creditors. 

Dbummond,  G.  J.  On  the  thirty-first  of  August,  1878^  the 
petitioner  filed  his  petition  in  the  district  court,  under  the 
bankrupt  law.  On  the  fourteenth  of  December  following  he 
was  adjudged  a  bankrupt,  and  on  January  22,  1879,  an 
assignee  was  appointed.  The  petitioner  had  no  assets,  and 
no  claim  was  filed  against  him.  On  July  19,  1879,  the 
assignee  made  application  to  the  register  to  be  discharged, 
stating  that  there  were  no  assets  belonging  to  the  estate,  and 
no  claims  had  been  proved;  and  on  the  nineteenth  of  July, 
1879,  the  register,  stating  that  there  was  no  interest  oppos- 
ing, and  that  the  assignee  had  performed  all  the  duties 
required  of  him,  and  that  the  estate  had  been  fully  adminis- 
tered, discharged  him  from  all  liability  as  such  assignee.  In 
June,  1879,  the  petitioner  wrote  to  the  clerk  of  the  court,  mak- 
ing inquiry  as  to  what  had  been  done  in  his  bankruptcy  case. 
He  received  no  answer  to  his  letter,  and  in  August  he  wrote 
again,  repeating  his  former  inquiry,  and  in  answer  to  his  second 
letter  the  clerk  informed  him  that  the  estate  had  been  settled, 
and  it  was  too  late  to  make  his  application  for  a  discharge. 
On  October  16, 1879,  the  bankrupt  filed  a  petition  in  the  dis- 
triot  court,  alleging  the  facts,  and  also  stating  that  he  believed 
his  creditors  were  willing  that  he  should  be  discharged,  and 
that  he  had  done  no  act  to  prevent  his  discharge,  unless  the 
omission  to  make  application  before  the  assignee  was  dis- 
<sharged  from  all  liability  had  that  effect. 

The  petitioner  did  not  employ  counsel  on  filing  his  original 
petition,  nor  in  the  application  that  was  made  to  the  district 
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court  for  his  discliarge.  He  stated  that  the  costs  In  the  case 
had  not  been  paid,  but  that  he  was  willing  to  make  payment 
of  all  the  costs ;  and  in  the  petition  in  review  to  this  court  he 
alleges  that  he  has  paid  all  costs  due.  On  the  seventeenth 
of  October,  1879,  the  district  court  refused  to  grant  the  appli- 
cation of  the  bankrupt  for  his  discharge,  and  it  is  that  order 
which  is  sought  to  be  reviewed  by  the  petition  in  this  court. 
It  is  intimated,  for  there  is  no  opinion  of  the  district  judge  in 
the  case,  that  the  ground  upon  which  the  court  disallowed  the 
application  of  the  bankrupt  was  that  there  had  been  a  final 
disposition  of  the  cause,  and,  therefore,  it  came  too  late.  If 
this  were  so,  it  must  have  been  because  the  discharge  of  the 
assignee  from  all  liability  was  considered  as  a  final  disposition 
of  the  cause.  But  as  there  were  no  assets,  and  no  claims 
proved  against  the  estate,  the  discbarge  of  the  assignee  was 
merely  a  formal  matter,  and,  indeed,  was  unnecessary,  hav- 
ing nothing  to  do,  in  one  important  particular,  at  least,  with 
the  final  dispostion  of  the  cause.  Without  expressing  any 
opinion  as  to  the  regularity  of  the  proceeding  before  the  regis- 
ter, it  would  seem  that  it  should,  in  some  form,  come  under 
the  cognizance  of  the  court.  There  is  nothing  to  indicate 
that,  in  this  record,  nor  to  show  when,  if  ever,  the  proceedings 
before  the  register  were  filed  in  the  district  court. 

I  had  occasion  to  consider  an  application  of  this  kind  sev- 
eral years  ago.  In  re  Canady,  2  Biss.  75.  That  decision  was 
made  under  the  statute  as  it  then  stood,  which  declared  that 
the  bankrupt,  at  any  time  after  the  expiration  of  six  months 
from  the  adjudication  in  bankruptcy,  and  within  one  year  of 
the  same,  might  apply  to  the  court  for  his  discharge.  It  was 
there  held  that  there  was  a  certain  discretion  in  the  court,  if 
proper  explanations  were  given  for  the  delay,  to  grant  the 
discharge,  notwithstanding  the  application  might  be  made 
after  one  year.  It  would  seem  as  though  the  bankrupt  ought 
not  to  be  precluded  from  making  an  application,  unless  he  has 
had  notice  of  something  to  be  done  which  shall  constitute  the 
final  disposition  of  the  cause.  In  this  case  he  says  he 
had  no  notice  whatever  of  the  action  of  the  assignee  or  of 
the  register.     We  think  that  a  bankruptcy  case  may  be 
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properly  regarded  as  coDsisting  of  two  branches — one  con- 
nected  with  the  estate  and  its  distribution,  where  there  is 
anything  to  distribute,  and  the  other  relating  to  the  discharge 
of  the  bankrupt,  which  is  the  important  object  of  the  petition 
to  the  bankrupt  court,  so  far  as  he  is  personally  concerned. 
The  law,  as  it  was  finally  amended  upon  this  subject  by  the 
act  of  1876,  declared  that  at  any  time  after  the  expiration  of 
six  months  from  the  adjudication  in  bankruptcy,  or  if  no 
debts  have  been  proved  against  the  bankrupt,  or  if  no  assets 
have  come  to  the  hands  of  the  assignee,  at  any  time  after  the 
expiration  of  60  days,  and  before  the  final  dispontion  of  the 
cause,  the  bankrupt  might  apply  to  the  court  for  his  dis- 
charge. 

While,  in  his  application  to  the  district  court,  the  bankrupt 
stated  that  the  costs  had  not  been  paid,  it  is  now  alleged  that 
they  have  been;  and  it  seems  to  me  it  would  be  rather  hard 
in  such  a  case  as  this  to  deprive  the  bankrupt  of  the  benefit 
of  his  application,  simply  because  of  the  omission  to  bring 
the  matter  to  the  attention  of  the  court  before  the  action  of 
the  register,  upon  the  application  of  the  assignee  on  the  nine- 
teenth of  July,  1879.  Unless  the  true  construction  of  the 
law,  as  amended,  deprives  the  court  of  the  right  to  proceed 
and  grant  the  discharge,  it  ought  not  to  be  refused,  and  I  do 
not  think  that  it  necessarily  follows  from  the  language  used 
that  the  court  is  deprived  of  all  power  upon  the  subject  simply 
because  the  assignee  has,  in  such  a  case  as  this,  been  dis- 
charged from  all  liability.  It  cannot  be  considered  because 
of  that  there  has  been,  in  every  respect,  a  final  disposition  of 
the  cause.  On  the  contrary,  it  would  seem  as  though,  in 
order  to  deprive  the  bankrupt  of  the  right  to  make  his  appli- 
cation for  a  discharge,  there  should  have  been  some  action  of 
the  court  to  the  effect  that  the  case  bad  been  finally  dis- 
posed of. 

I  shall,  therefore,  remit  the  cause  to  the  district  court,  with 
instructions  to  allow  the  application  of  the  bankrupt  for  his 
iischarge,  upon  being  satisfied  that  all  the  costs  of  the  dis- 
trict and  circuit  courts  have  been  paid. 
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In  T9  VoBTTBB,  Bantrupt. 

(DUtrid  Courts  W.  D.  Pennsylvania.    NoYember  23, 1880.) 

1.  Bahkbitftot— Sbt-Off.— y.  and  B.  were  copartners  in  the  live-stock 
business.  V.  was  adjudged  a  bankrupt.  At  the  time  of  his  adjudi- 
cation  he  was  indebted  to  B.  upon  transactions  not  connected  with 
the  partnership.  Upon  a  settlement  of  the  partnership  accounts 
there  was  a  balance  thereon  due  from  B.  to  Y.  EM,  that  B.  had  the 
right  to  set  off  against  the  amount  due  from  him  to  the  bankrupt  on 
the  partnership  transactions  the  independent  debts  due  from  the 
bankrupt  to  himsell 

In  Bankruptcy.  Sur  exceptione  to  register's  report  upon 
the  claim  of  Ira  F.  Brainard. 

Thomas  G.  Lazear^  for  exceptions. 

Oeo.  W.  Outhfie,  contra. 

AcHBsoK,  D.  J.  This  case  comes  before  the  court  upon 
exceptions  to  the  register's  report  in  the  matter  of  the  claim 
of  Ira  F.  Brainard.  The  question  involved  is  one  of  set-off. 
The  bankrupt  and  Brainard,  at  and  prior  to  the  time  of  the 
filing  of  Voetter's  petition  to  be  adjudged  a  bankrupt,  were 
copartners  in  the  cattle  or  live-stock  business.  Upon  a  settle- 
ment  of  the  partnership  business,  since  the  bankruptcy  of 
Yoetter,  it  appears  that  a  balance  is  due  from  Brainard  to  the 
bankrupt  on  the  partnership  accounts. 

At  the  commencement  of  the  bankruptcy  proceedings 
Brainard  held  two  notes  of  the  banrkupt;  one  for  $1,000, 
then  past  due,  and  one  for  $5,000,  maturing  in  30  days, — the 
consideration  of  each  note  being  money  loaned  by  Brainard 
to  Yoetter.  Brainard  was  also  surety  for  Yoetter  upon  an- 
other note  not  then  due.  After  the  bankruptcy  Brainard  paid 
on  this  latter  note  $3,950. 

The  learned  counsel  for  Brainard  has,  I  think,  fairly  stated 
the  question  for  decision  thus:  Has  Ira  F.  Brainard  the 
right  to  set  off  against  the  amount  due  from  him  to  the  bank- 
rupt, on  a  settlement  of  the  partnership  business  of  Yoetter  & 
Brainard,  the  debts  due  from  the  bankrupt  to  himself  in 
transactions  not  connected  with  the  partnership  ?  The  regis- 
ter decided  against  the  right  of  set-off  in  an  opinion  which 
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is  characierlzecl  by  ability  and  research. '  But  I  am  not  p^- 
snaded,  either  by  the  reasoning  of  the  register  or  the  author- 
ities cited  by  him,  of  the  correctness  of  his  conclusion.  What 
is  this  case  ?  It  is  one  of  mntual  dealings-— of  cross-demands 
arising  tx  ecntractu ;  and,  in  my  judgment,  the  right  of  set- 
off here  claimed  has  its  foundation  in  natural  equity.  Upon 
what  just  principle  can  Brainard  be  compelled  to  pay  to  the 
bankrupt's  estate  the  balance  in  his  hands  arising  from  the 
partnership  transactions,  and  come  in  with  the  other  creditors 
for  a  mere  pro  rata  dividend  ?  It  is  said  in  Holbrook  v.  The 
Receivers,  etc.,  6  Paige,  220,  231,  that  the  natural  equity  to 
have  mutual  but  unconnected  demands  between  two  parties 
who  have  been  dealing  with  each  other  set  off,  is,  as  a  gen- 
eral rule,  superior  to  the  claims  of  any  other  creditor  who 
has  not  dealt  with  the  insolvent  upon  the  faith  of  the  specific 
fund  against  which  the  right  of  set-off  is  claimed. 

In  Gay  v.  Oay,  10  Paige,  869^  where  one  of  two  copartners 
in  a  mercantile  firm  filed  a  bill  against  his  copartner  for  an 
account  and  settlement  of  the  partnership  transactions,  and 
to  obtain  his  share  of  the  profits  of  the  firm  in  the  hands  of 
the  defendant,  and  the  defendant  at  the  time  of  the  com- 
mencement of  the  suit  was  an  indorser  for  the  complainant 
upon  notes  on  which  the  holders  afterwards  recovered  judg- 
ments against  such  complainant,  and  the  defendant,  who 
was  liable  as  such  indorser,  paid  the  judgments  and  took  an 
assignment  thereof  for  his  protection  and  indemnity,  before 
the  termination  of  the  suit  for  an  account,  it  was  held  that 
the  defendant  had  an  equitable  claim  to  have  such  judgments 
set  off  against  the  balance  upon  the  partnership  accounts 
found  due  to  the  complainant,  who  was  insolvent ;  and  this 
notwithstanding  the  complainant  had  assigned  all  his  interest 
in  the  suit  to  a  third  person,  pending  the  suit,  but  after  the 
judgments  had  been  assigned  to  the  indorser. 

Upon  principle  and  authority,  therefore,  it  may  be  assumed 
that,  in  the  absence  of  bankruptcy  proceedings,  had  Voetter 
filed  a  bill  against  Brainard  for  the  settlement  of  their  part- 
nership transactions,  the  latter  could  have  availed  himself  of 
the  set-off  he  now  claims  upon  showing  Yoetter's  insolvency. 
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*^  '  • 

Bat  why  should  the  fact  that  Voetter  has  been  adjudged  a 
bankrupt  prejudice  Brainard  ?  Surely,  if  anything  is  authori- 
tatively settled,  it  is  that  an  assignee  in  bankruptcy  takes  the 
bankrupt's  estate  subject  to  whatever  equities  the  bankrupt 
himself  was  liable  to. 

On  the  subject  of  set-offs  the  language  of  the  bankrupt 
law  is  as  follows :  "In  all  cases  of  mutual  debts  or  mutual 
credits  between  the  parties  the  account  between  them  shall 
be  stated,  and  one  debt  set  off  against  the  other,  and  the  bal- 
ance only  shall  be  allowed  or  paid.**  Section  5078,  U.  S. 
Eev.  St. 

The  term  mutual  credits  imports  something  more  than  that 
of  mutual  debts.  Collyer  on  Part.  §  1008.  This  has  been 
repeatedly  held  under  the  English  bankrupt  law,  which  on 
this  subject  is  substantially  the  same  as  ours. 

In  the  leading  case  of  Rose  v.  Harty  8  Taunt.  449,  2 
Smith's  L.  G.  293,  it  was  held  that  the  mutual  credits  within 
the  meaning  of  the  bankrupt  law  are  credits  which  must,  in 
their  nature,  terminate  in  debts ;  and  this  means,  not  credits 
which  must,  ex  necessitate  rei^  terminate  in  debts,  but  credits 
which  have  a  natural  tendency  to  terminate  thus.  Blumen- 
Btiel's  L.  &  P.  in  Bank.  286. 

The  case  of  French  y.  Fenn,  8  Doug.  257,  in  principle,  is 
identical  with  the  case  in  hand.  There,  Fenn  and  one  Goi 
and  another  joined  in  an  adventure  to  buy  and  sell  pearls; 
and  it  was  agreed  that  the  money  for  the  purchase  should  be 
advanced  by  Fenn,  who  was  to  receive  interest  from  his 
associates  on  his  advances  made  for  them,  and  that  the  profit 
and  loss  should  be  equally  divided  between  the  three.  Gox 
became  bankrupt,  and  afterwards  Fenn  sold  the  pearls  and 
received  the  money  therefor.  In  an  action  by  the  assignees 
of  Cox,  to  recover  his  share  of  the  profits,  it  was  held  that  i 

Fenn  was  entitled  to  set  off  an  independent  debt  due  from 
Gox  to  himself.  ! 

1  find  no  case  arising  under  our  bankrupt  law  which  de- 
cides the  precise  question  now  before  me;  but  many  cases  ! 
have  carried  the  doctrine  of  set-off  arising  from  mutual  ored« 
its  as  far  as  I  am  asked  to  do  here.     Thus,  In  r$  Dow,  14  B. 
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B.  807,  it  was  decided  that  a  party  who  held  stock  of  the 
bankrupt,  with  a  power  of  sale,  as  collateral  security  for  a 
certain  debt  which  was  overdue  at  the  commencemeni  of  the 
proceedings  in  bankruptcy,  if  he  exercised  his  power  of  sale 
after  the  bankruptcy,  had  a  right  to  retain  the  surplus  by  way 
of  set-off  on  another  claim  which  he  had  against  the  bank- 
rupt. 

Is  not  the  equity  of  Ira  F.  Brainard  as  clear  as  that  of  the 
creditor  In  re  Dow  t  It  seems  to  me  that  it  is  clearer,  and 
that  to  deny  him  the  right  of  set-off  would  be  sheer  injustice. 

And  now,  November  23,  1880,  the  exceptions  filed  by  Ira 
F.  Brainard  to  the  register's  report  are  sustained;  and  it  is 
adjudged  and  decreed  thai  the  set-off  claimed  by  said  Brain- 
ard be  allowed. 


Matthews  v,  Shonbbbbobb  and  another. 

{CircuU  Courts  8.  D.  New  Tcrk.    ,  1880.) 

L  Rb-Ib9UB  No.  2,386,  granted  October  80, 1866,  for  an  improyement  In 
bottle  stoppers,  held,  not  infringed, 

2.  Patent  No.  44,684,  panted  October  11, 1L64,  for  an  improved  method 
of  stopping  bottles,  held^  not  infringed. 

8.  Claim— CoMSTRncTioN.— Every  claim  of  a  patent  fs  to  be  construed  as 
though  it  in  terms  in  referred  to  the  descriptive  part  of  the  specifica- 
tion. 

4.  Samb— Saice.^A  claim  for  inserting  a  stopper  through  the  mouth  of  a 
bottle,  and  then  passing  it  upwards  till  it  is  closed  tight  against  a  seat 
inside,  must  be  limited  to  the  mechanism  described,  having  the  mode  of 
operation  described. 

ff.  8amb— Same. — A  claim  to  a  function  of  mechanism,  aside  from  the 
structure  of  such  mechanism,  is  not  valid, 

A.  V.  Briesen,  for  plaintiff. 

6.  F.  N.  Baldwin,  for  defendants. 

Blatchford,  C.  J«  This  suit  is  brought  on  two  patents. 
One  of  them  is  a  re-issne.  No.  2,886,  granted  to  the  plaintiff, 
October  30,  1866,  for  an  improvement  in  bottle  stoppers,  the 
original  patent  having  been  granted  to  Albert  Albertson,  as 
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inventor,  Angust  86,  1863.    This  patent  has  expired.    The 
epecification  says:    ''This  invention  consists  in  a  stopper 
whioh  always  remains  in  the  bottle,  and  which  readily  per- 
mits the  introduction  of  any  flaid  into  the  bottle,  and  at  the 
same  time  effectually  prevents  any  discharge  of  it  except 
when  desired,  and  which  is  particularly  adapted  to  bottles 
containing  soda-water,  wines,  and  all  fluids  having  a  gener- 
ating fixed  air,  as  the  greater  the  pressure  from  such  cause 
the  closer  and  tighter  is  the  stopper.     An  important  feature 
of  the  invention,  which  distinguishes  it  from  all  previously- 
applied  stoppers  which  remain  in  the  bottle,  is  that  it  is 
inserted  into  the  bottle  through  the  neck  without  requiriug 
the  use  of  a  separate  or  larger  opening,  or  detachable  cap,  to 
permit  its  introduction.     •    ♦    •     The  stopper  represented 
*    *     ^     consists  of  a  small  metallic  or  other  stem.  A, 
upon  the  lower  end  of  which  is  fixed  a  rigid  button  or  disk, 
B,  which  is  made  of  such  a  size  as  just  to  pass  through  the 
smallest  part  of  the  mouth  or  neck  of  the  bottle.     Close  above 
the  button  or  disk  is  secured  to  the  stem,  A,  a  smaller  rigid 
ring  or  disk,  G.     Between  these  two  disks  is  placed  and  held 
fast  a  disk  or  diaphragm  of  India  rubber,  felt,  leather,  or 
cloth,  D,  or  any  yielding  substance,  which  should  be  some- 
what larger  in  its  external  diameter  than  the  disk,  B, — say 
generally  of  a  diameter  about  as  large  again,  and  larger  than 
the  lower  part  of  the  interior  of  the  neck  of  the  bottle.     To  a 
stop  or  shoulder  on  the  upper  part  of  the  stem.  A,  which  is 
long  enough  to  project  above  the  mouth  of  the  bottle  or  vessel 
when  the  valve  is  in  contact  with  its  seat,  there  is  attached 
or  applied  a  helical  wire  spring,  E,  which  covers  the  stem,  A» 
for  some  little  distance,  and  which  need  only  be  stiff  enough 
to  hold  up  firmly  the  stem.  A,  and  cause  the  rubber  or  other 
diaphragm,  D,  to  fit  closely  against  the  inside  neck  of  the 
bottle." 

The  specification  then  describes  two  ways  of  supporting  the 
spring  at  its  bottom.  One  is  to  enlarge  the  mouth  or  neck 
of  the  bottle  from  the  bottom  of  the  spring  upward  so  as  to 
form  an  edge  or  shoulder  sufficient  to  support  the  spring. 
The  other  is  not  to  enlarge  the  neck,  but  to  clasp  over  the  top 
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of  the  neok  two  or  three  metallio  etrips,  which  extend  down 
within  the  neck  as  far  as  the  spring  is  to  reach,  and  have 
their  bottoms  turned  over  the  lower  coil  of  the  spring  and 
thus  give  it  a  sufficient  support.  The  specification  proceeds : 
''The  stopper  is  placed  in  the  bottle  by  simply  inserting  it  in 
the  neck  and  pressing  the  spring,  E,  until  the  rubber  or  flex- 
ible disk  or  diaphragm,  D,  has  passed  below  the  narrowest 
part  or  place,  a,  of  the  neck.  As  the  ring  or  disk  G  is  consid- 
erably smaller  than  the  disk  B,  the  flexible  disk  or  diaphragm 
D  win  fold  up  and  around  C  as  the  stem,  A,  is  passed  down 
through  the  neck,  and  the  stopper  will  thus  easily  pass  into 
the  bottle.  But,  when  once  the  stopper  has  been  so  placed  in 
the  bottle,  as  the  disk  B  is  of  nearly  the  size  of  the  opening 
in  the  neck,  any  effort  of  the  spring,  E,  or  of  any  kind,  to  draw 
or  push  up  the  standard,  A,  presses  the  flexible  disk  D  between 
the  bottle  and  the  bottom,  B,  and  effectually  prevents  its  coming 
out;  and  the  greater  the  pressure  from  within  against  the  bot- 
tom of  the  stopper,  the  closer  will  the  contact  be  of  the  part's 
B  and  D  against  the  sides  of  the  bottle.  When  it  is  desired  to 
open  the  bottle  to  discharge  its  contents,  a  bent  instrument, 
such  as  is  shown  in  Fig.  3,  or  any  one  fitted  to  accomplish 
the  same  purpose,  pressing  down  the  stopper,  may  be  made 
use  of." 

The  first  two  claims  of  the  patent  are  as  follows:  ^ First,  a 
stopper  which  is  inserted  through  the  mouth  of  the  bottle,  or 
other  vessel,  and  which,  when  inserted,  is  closed  perfectly 
tight  against  a  seat  found  within  the  bottle  itself  by  pressure 
in  an  upward  direction ;  second,  a  prolongation  of  such  stop- 
per by  means  of  a  central  stem,  rod,  or  other  extension  of  the 
stopper  in  an  outward  direction,  beyond  the  seat  of  the  valve, 
for  the  purpose  of  affording  facility  for  opening  the  stopper, 
or  that  of  receiving  the  upward  pressure  of  a  spring,  or  other 
means  of  drawing  the  valve  to  its  seat,  substantially  as  herein 
specified.** 

The  stopper  and  bottle  used  by  the  defendants  is  that  shown 
in  "Codd  No.  3."  It  is  not  proved  that  they  used  any  other. 
In  the  defendants'  arrangement,  the  stopper  is  a  sphere  of 
glass  in  a  receptacle  at  the  base  of  the  neck  of  the  bottle. 


Digitized  by  VjOOQIC 


638  FEDEBA.L  BEPOBTSB* 

which  receptacle  communicates  with  the  body  of  the  bottle 
below,  by  an  ori&ce  which  i8  to  small  to  allow  the  sphere  to  pass 
down.  The  mouth  of  the  bottle  above  the  sphere  is  too  small  to 
allow  the  sphere  to  pass  out  above.  The  sphere  is  loose,  and 
there  is  no  spring.  In  the  inside  of  the  mouth  is  an  annular 
groove,  in  which  a  ring  of  India  rubber  is  inserted,  with  which 
the  sphere,  whenit  is  to  act  as  a  stopper,  comes  in  contact,  and 
against  which,  as  a  seat,  it  is  pressed  to  make  a  tight  joint  by 
the  upward  action  of  the  gas  in  the  liquid  below.  The  recepta- 
cle referred  to  is  of  greater  diameter  than  the  neck  above  it, 
and  of  less  diameter  than  the  bottle  below  it.  The  bottle  is 
opened  by  inserting  the  finger  or  some  pushing  instrument  in 
themouth,  and  pressing  the  sphere  downward,  causing  it  to 
leave  its  seat,  and  allowing  the  liquid  to  be  poured  out.  The 
sphere,  when  the  bottle  is  emptied,  rests  on  the  bottom  of 
the  receptacle  referred  to,  over  the  orifice  which  leads  into 
the  body  of  the  bottle. 

'  It  is  alleged  that  the  first  and  second  claims  of  this  patent 
are  infringed  by  Godd  No.  3.  As  the  sphere  in  the  bottle 
cannot  pass  out  through  the  mouth,  and  as  it  is  not  inserted 
through  the  mouth  of  the  finished  bottle,  it  is  put  in  before 
the  bottle  is  finished.  The  bottle  is  made  with  the  receptacle 
and  the  neck,  and  then  the  sphere  is  put  in  through  the  neck, 
and  then  a  ring  of  melted  glass  is  put  on  the  outer  end  of  the 
neck  to  form  the  finished  mouth.  The  first  claim  of  the 
re-issue  does  not  contain  the  words  "substantially  as  speci- 
fied," but  it  must  be  construed  as  if  those  words  were  in  it. 
Every  claim  of  a  patent  has  reference  to  the  descriptive  part 
of  the  specification.  In  the  plaintiff's  bottle,  the  stopper  can 
pass  in  through  the  smallest  part  of  the  mouth  of  the  finished 
'bottle.  This  is  dwelt  on  in  the  specification  as  "an  important 
ffeature  of  the  invention,"  and  is  made  an  integral  part  of  the 
£rst  claim.  This  feature  does  not  exist  in  Codd  No.  2.  The 
stopper  in  that  cannot  pass  in  through  the  mouth  of  the 
finished  bottle.  The  first  claim  is  not  a  claim  to  any  mech- 
anism; but,  if  not  a  claim  to  a  function,  is  a  claim  to  a  mode 
of  operation.  It  amounts  to  a  claim  to  inserting  a  stopper 
through  the  mouth  of  a  bottle,  and  then  pressing  it  upwards 
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till  it  is  closed  tight  against  a  seat-  inside.  It  seems  to  be 
intended  to  cover  every  form  of  stopper  and  any  form  of 
mouthy  and  any  means  of  pressure,  and  any  arrangement  of 
seat.  As  a  claim  thus  broad  it  cannot  be  sustained.  It  must 
be  limited  to  the  mechanism  described,  having  the  mode  of 
operation  described.  The  stopper^  to  infringe,  must  be  inserted 
through  the  mouth  of  the  finished  bottle  substantially  as  the 
plaintiff's  is,  and  the  pressure  upward  must  be  made  by 
mechanism  and  not  by  the  gas  in  the  liquid.  The  first  claim 
is  not  infringed  by  Codd  No.  2. 

As  to  the  second  claim  the  specification  says :  **!  am  aware 
that  an  internal  flap,  valve,  or  door,  acted  upon  by  a  spring 
float  or  counterweight,  has  been  used  to  close  the  orifice  of 
vessels,  as  an  ink-holder  or  oil  vessel,  to  keep  out  dust,  etc., 
but  intended  to  give  way  on  a  very  slight  pressure.  Such 
arrangement,  however,  could  not  make  a  stopper  which  would 
''be  air-tight.  **  This  statement  shows  that  it  was  not  new  to 
press  from  without  an  internal  valve  closing  the  orifice  of  • 
vessel,  such  closing  taking  place  by  the  action  of  a  spring, 
and  such  pressure  being  made  against  the  outer  face  of  the 
valve  to  open  the  orifice.  This  being  so,  the  second  claim  of 
the  re-issue  must  be  limited  to  substantially  such  a  form  of 
stopper  as  the  specification  shows,  with  substantially  such  • 
prolongation  or  extension  in  an  outward  direction,  if,  indeed, 
the  claim  can  be  made  at  all,  in  respect  to  the  facility 
afforded  for  opening  the  stopper,  in  view  of  the  admitted 
prior  arrangement.  Under  this  construction  of  the  second 
claim  it  is  not  infringed  by  Codd  No.  2. 

The  second  patent  sued  on  is  No.  44,684,  granted  October 
11,  1864,  to  J.  N.  Mclntire,  on  the  invention  of  Albert 
Albertson,  for  an  improved  method  of  stopping  bottles.  The 
specification  says: 

"Previous  to  my  invention  several  methods  of  stopping 
bottles  have  been  suggested  and  patented,  all  having  for  • 
main  object  to  dispense  with  the  employment  of  ordinary 
corks,  (which  have  to  be  renewed  at  each  filling  of  the  bottles^ 
and  are  expensive,)  and  avoid  the  labor  involved  in  the  use 
of  them,  especially  in  bottling  gaseous  liquids,  where  the  cork 


Digitized  by 


Googk. 


640  FBDBRAL  SBPOBTEB« 

has  to  be  tied  or  otherwise  secured  in  the  mouth  of  the  bottle. 
Among  the  inventions  suggested  heretofore,  haying  for  their 
object  the  great  desideratum  of  dispensing  with  the  expensive 
and  laborious  system  of  corks  and  fastenings,  the  best  method 
to  my  knowledge  is  that  shown  and  described  in  letters  patent 
granted  to  me  on  the  twenty-sixth  day  of  August,  1862.  But 
experience  and  thorough  practical  tests  have  shown  that  in 
the  method  patented  to  me  there  are  serious  objections  when 
put  into  general  use;  as,  for  instance,  the  liability  of  the 
mechanism  to  clog  up,  the  necessity  of  an  instrument  for  the 
purpose  of  readily  opening  the  mouth  of  the  bottle  to  empty 
it  of  its  contents,  and  the  liability  of  the  necks  of  the  bottles, 
from  their  necessarily  weak  form,  to  break  during  transpor- 
tation or  handling.  These  objections,  and  others,  I  propose 
to  effectually  overcome  by  my  present  invention,  which  has 
for  a  further  object  to  produce  a  more  economical,  durable, 
and  desirable  method  of  stopping  bottles  than  any  heretofore 
known;  and  to  these  ends  my  invention  consists  in  the  em- 
ployment of  a  stopper  which  may  be  inserted  through  the 
neck  of  the  bottle,  and  so  constructed  that  it  can  be  brought 
into  close  contact  with  a  suitable  bearing  surface  or  seat  on 
the  interior  or  neck  of  the  bottle  to  close  it,  and  be  depressed 
or  pushed  down  into  the  bottle  to  open  it,  as  will  be  herein- 
after more  fully  explained.  And  my  invention  consists 
further  in  so  constructing  the  stopper  and  forming  the  seat 
or  bearing  surface  in  the  neck  of  the  bottle,  that,  while  the 
stopper  may  be  readily  forced  into  the  bottle,  any  tendency 
to  force  it  out  will  only  tighten  the  joint  between  the  stopper 
and  the  seat  in  the  bottle  neck,  as  will  be  presently  more 
fully  explained.  And  my  invention  further  consists  in  mak- 
ing the  entire  stopper  of  a  length  exceeding  the  diameter  of 
the  bottle  in  which  it  is  to  be  used,  so  that  the  stopper,  while 
resting  in  the  body  of  the  bottle,  cannot  turn  round,  but  must 
always  present  itself  right  end  foremost  to  the  mouth  of  the 
bottle,  as  will  be  more  fully  described  hereinafter.  ♦  ♦  ♦ 
"Figure  1  is  a  vertical  or  longitudinal  section  of  a  bottle, 
with  the  stopper  represented  in  the  position  in  which  it  closes 
or  stops  the  mouth  of  the  bottle.    Figure  2  is  an  elevaition 
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of  the  same,  (with  the  lower  portion  of  the  bottle  broken  out,) 
showing  the  position  of  the  stopper  after  opening  or  unstop* 
ping  the  bottle  to  empty  it.  *  *  A  is  the  bottle,  (of  any 
shape  or  design,)  on  the  interior  of  the  neck  of  which  I  pro- 
pose to  form  a  shoulder,  as  seen  at  x.  The  stopper  is  formed 
of  a  stem  or  rod,  b,  having  a  suitable  knob  portion,  B,  and 
haying  secured  (or  formed)  on  it  a  gutta  percha  or  other 
elastic  or  yielding  valve  or  cork,  c.  I  have  represented  the 
stem,  b,  as  made  of  metal,  and  with  a  thimble  or  cover,  0, 
of  soft  material,  such  as  gutta  percha,  at  its  lower  end,  the 
object  of  which  is  to  avoid  any  possibility  of  injuring  the  bot- 
tle by  the  sudden  contact  with  the  glass  of  the  hard  stem, 
when  the  latter  is  forced  or  drops  down  into  the  bottle  in 
'opening.'  The  valve  portion,  c,  I  have  shown  secured  to 
the  stem,  b,  by  means  of  a  band  or  collar,  d,  and  an  an- 
nular depression  in  the  stem,  b,  into  which  the  yielding 
stock  of  c  isforced  and  held  by  the  encircling  collar,  d;  but,  in 
lieu  of  this  mode  of  construction,  the  entire  stopper  may  be 
formed,  if  found  practicable  and  expedient,  of  rubber;  the 
stem  portion  'hard,'  with  its  lower  end  'soft,'  and  the  con- 
ical valve  portion,  c,  of  the  proper  flexibility.  The  position 
of  the  valve  portion,  c,  on  the  stem,  6,  is  such  as  to  allow  the 
knob  or  upper  end  of  the  stopper  to  protrude  a  short  distance 
beyond  the  mouth  of  the  bottle  when  the  valve,  c,  is  in  its  seat-— 
that  is,  when  the  bottle  is  closed — ^in  order  that  the  stopper 
may  be  readily  forced  down  into  the  bottle  by  pressure  or  a 
blow  with  the  hand,  to  open  the  bottle.  The  entire  length  of 
the  stopper  (its  stem)  is  such  that,  when  resting  in  the  empty 
bottle,  as  shown  at  figure  2,  it  cannot  turn  over  and  get 
wrong  end  towards  the  mouth  of  the  bottle.  At  figure  2 1  have 
shown  in  dotted  lines  the  position  of  the  projecting  end  of 
the  stopper  before  the  Dottle  is  unclosed.  I  prefer  to  make 
the  valve,  c,  as  shown,  conical,  with  upper  end  hollow,  and 
provide  the  interior  of  the  neck  with  a  shoulder,  x;  for  in  this 
form  of  valve  and  seat  the  stopper  is  readily  forced  down 
through  the  neck,  but,  in  being  forced  up  against  its  seat  or 
shoulder,  the  valve,  c,  will  be  bulged  or  upset,  and  cannot  be 
forced  out,  which  is  a  desideratum  where  the  contents  of  the 
v.4,no.7— 41 
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bottle  embrace  gas  or  fixed  air, — as,  for  instance,  when  soda 
water  is  contained, — but  other  forms  of  valve  may  be  nsed 
without  destroying  the  advantages  of  my  invention.  The 
valve,  c,and  neck  of  the  bottle  should,  however,  be  so  shaped, 
even  when  the  shoulder,  a?,  is.  employed,  that  the  former  will 
be  compressed  in  the  taper  portion  of  the  neck- before  it  comes 
against  the  shoulder,  in  order  to  create  friction  sufficient  to 
prevent  the  falling  of  the  stopper  when  still  liquors  are  con- 
tained in  the  bottle ;  as,  for  instance,  a  valve  slightly  conical 
on  the  upper  end,  and  fitting  into  the  neck  of  the  bottle, 
shaped  correspondingly,  and  without  any  shoulder.  The  oper- 
ation of  my  new  stopper  for  bottles,  etc.,  may  be  thus  ex- 
plained : 

*'I  may  remark  first,  however,  that  the  manipulation,  in 
closing  a  bottle  with  my  invention,  is  different  somewhat 
when  different  liquors  are  to  be  bottled;  that  is,  those  which 
are  bottled  under  pressure,  such  as  soda-water,  and  those 
which  are  still  liquors,  or  without  gas  or  pressure.  In  all 
instances,  however,  the  stopper  is  formed  as  shown,  and  is 
forced  into  the  bottle  as  seen  at  figure  2.  To  bottle  soda- 
water  and  other  gaseous  liquids,  under  pressure,  I  take  the 
bottle,  thus  provided  with  its  stopper,  and  place  it  in  the  fill- 
ing machine,  in  which  the  given  quantity  of  water  and  gas  is 
supplied  to  the  bottle,  the  stopper  remaining,  as  seen  at  fig- 
ure 2.  I  then  invert  the  bottle  while  it  is  yet  attached  to  the 
supply  tube,  which  must  for  this  purpose  be  flexible  and  have 
its  cock  arranged  so  as  to  admit  of  the  bottle,  while  attached 
to  the  tube,  being  thus  turned  over,  when  the  stopper  falls 
into  the  neck  of  the  bottle,  the  valve,  c,  resting  in  its  seat,  and 
in  this  position  I  disconnect  the  bottle  from  the  filling  ma- 
chine, when  the  pressure  within  the  bottle  retains  the  valve, 
c,  against  its  seat  and  keeps  the  bottle  effectually  closed. 
When  it  is  desired  to  empty  the  bottle  a  slight  blow  or  press- 
ure on  top  of  the  knob,  b,  will  cause  the  stopper  to  descend  to 
the  bottom  of  the  bottle,  as  seen  at  figure  2,  and  the  liquid  is 
poured  out.  The  stopper  being  of  a  much  greater  specific 
gravity  than  the  liquid,  and  being  so  long,  will  not  impede 
the  flow  of  the  liquid  from  the  bottle  if  it  is  gradually  poured 
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out.  In  bottling  still  liquids,  such  as  cider,  porter,  etc., 
which  make  more  or  less  gas  after  being  closed  up,  I  take  the 
bottle  provided  with  its  stopper,  as  before  mentioned,  and 
pour  in  the  liquor  in  the  usual  manner;  then,  quickly  invert- 
ing the  bottle,  cause  the  valve,  c,  to  drop  into  its  seat  par- 
tially, and,  taking  hold  of  the  protruding  end  or  knob,  6,  I 
pull  the  valve,  c,  tight  into  its  seat,  when  the  mouth  of  the 
bottle  will  be  eflfectuaUy  closed,  and  the  compression  of  the 
valve,  c,  of  elastic  material,  in  the  tapering  portion  of  the 
neck,  will  insure  the  retention  of  the  stopper ;  then  the  bot- 
tle is  turned  up  again.  The  mode  of  unclosing  is  the  same 
in  all  cases.     ♦    »    ♦ 

••Wishing  to  be  understood  as  not  limiting  my  claims  of 
.invention  to  any  particular  materials  or  precise  forms  of  the 
parts  so  long  as  they  embody  the  characteristic  features  of 
form,  and  the  mode  of  operation  involved  in  my  invention, 
what  I  claim  as  new  and  desire  to  secure  by  letters  patent 
is — Firstly^  the  employment  in  combination  with  a  bottle, 
having  the  interior  of  its  neck  suitably  formed  to  receive  it, 
of  a  stopper  constructed  to  operate  in  closing  and  unclosing 
the  bottle,  substantially  as  described;  secondly,  I  claim  so 
constructing  the  valve,  c,  and  the  mouth  of  the  bottle,  that  the 
former  may  be  readily  forced  through  the  latter  in  one  di- 
rection, and  incapable  of  easy  passage  through  it  in  the 
opposite  direction,  as  herein  before  described,  for  the  purpose 
set  forth ;  thirdly^  I  claim  making  the  entire  stopper  of  such 
a  length  that  it  cannot  turn  over  in  the  body  of  the  bottle,  as 
and  for  the  purpose  set  forth.* 

It  is  important  to  see  what  is  the  proper  construction  of  the 
first  claim  of  this  patent.  The  specification  describes  the 
stopper  as  having  a  valve  on  it  which  is  to  be  elastic  or  yield- 
ing.  It  is  indispensable  that  this  valve  shall  be  compressible. 
The  stopper  with  the  valve  on  it  is  described  as  a  distinct 
thing  from  the  bearing  surface  or  seat  on  the  interior  of  the 
neck  of  the  bottle  with  which  the  valve  comes  in  contact  to 
close  the  bottle. 

By  the  terms  of  the  first  claim  the  stopper  is  to  be  •'cpustructed 
to  operate  in  closing  and  unclosing  the  bottle  substantially  as 
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described.*  The  claim  is  to  mechanism,  to  a  physical  struc- 
ture, to  the  combination  of  a  bottle  which  has  a  neck,  and 
has  the  interior  of  its  neck  suitably  foimed  to  receive  the 
stopper,  with  a  stopper  constructed  as  stated  in  the  claim. 
This  means  a  stopper  constructed  as  described,  and  which,  by 
reason  of  its  construction,  operates  as  described,  in  connecr 
tion  with  the  neck  of  the  bottle,  in  closing  and  unclosing  the 
bottle.  The  claim  is  not  to  the  employment  in  a  bottle  of  a 
given  mode  of  operation,  resulting  from  any  structure  of  stop- 
per. Such  a  claim  would  not  be  a  claim  to  a  process;  it 
would  be  a  claim  to  a  function  of  mechanism  aside  from  the 
structure  of  such  mechanism.  It  would  not  be  a  valid  claim. 
The  proper  construction  of  the  claim  is  that  it  is  a  claim  to 
^he  employment,  in  combination  with  a  bottle  having  the 
interior  of  its  neck  suitably  formed  to  receive  such  stopper,  of 
a  stopper  constructed  substantially  as  described.  Of  course, 
a  stopper  constructed  as  described  will,  in  combination  with 
a  bottle  so  arranged,  operate  in  a  definite  way, — in  the  way 
described  in  closing  and  unclosing  the  bottle.  The  claim, 
then,  is,  in  effect,  one  to  the  structure  of  the  stopper,  so  far 
as  its  parts  are  brought  into  use  in  the  closing  and  unclosing 
of  the  bottle. 

In  Godd  No.  3  the  stopper  is  a  stopper  of  a  different 
structure  from  the  plaintiff's  stopper,  and  it  does  not  have  the 
features  of  construction  or  operation  which  the  specification 
of  No.  44,684  states  to  be,  or  which  are,  the  characteristic 
features  of  the  plaintiff's  stopper,  so  far  as  those  features 
are  not  also  characteristic  of  the  stopper  shown  in  the 
Albertson  patent  of  August  26,  1862.  In  Godd  No.  2  the 
stopper  cannot  be  inserted  through  the  neck  of  the  bottle,  and 
is  not  of  a  length  exceeding  the  diameter  of  the  bottle,  or 
receptacle  in  which  it  is  placed;  although  it  can  be  brought 
in  close  contact  with  a  suitable  bearing  surface  or  seat  on  the 
interior  of  the  neck  of  the  bottle  to  close  it,  and  be  depressed 
or  pushed  down  into  the  bottle  to  open  it,  and  although  any 
tendency  to  force  it  out  only  tightens  the  joint  between  the 
stopper  and  the  seat.  These  features  all  of  them  existed  in  the 
patent  of  August  26,  1862,  in  reference  to  the  stopper  there 
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shown.  The  stopper  in  Codd  No.  9  has  no  stem  or  rod,  no 
knob  projecting  beyond  the  mouth  of  the  bottle  when  the 
sphere  is  at  its  closing  place,  no  elastic  yielding  or  compress- 
ible valve  on  the  stopper.  It  is  true  that  the  stopper  in  Codd 
No.  2  is  of  a  greater  specific  gravity  than  the  liquid,  so  that 
it  will  fall  into  the  seat  by  gravity  when  the  bottle  is  inverted, 
and  then  be  held  there  by  the  pressure  of  gas  in  the  liquid. 
But  this  is  not  enough  to  make  an  infringement  of  the  first 
claim.  The  construction  of  the  stopper  in  Codd  No.  2  is  so 
essentially  different  in  the  particulars  above  pointed  out  from 
that  of  the  plaintiff's  stopper,  so  far  as  such  construction  is 
involved  in  the  first  claim,  that  it  cannot  be  held  to  infringe 
that  claim.  The  second  claim  is  not  infringed  because  in 
Codd  No.  2  there  is  no  valve,  G,  on  the  stem,  and  no  valve 
capable  of  being  forced  through  the  mouth  of  the  bottle  from 
without  it.  The  third  claim  is  not  in  question. 
The  bill  is  dismissed,  with  costs. 


Fetbbson  9.  Thb  Chandos  and  Masteb. 

{DitPrict  Court,  D,  Oregon,    November  9, 1880.) 

L  Craitb  Linb. — The  primary  purpose  of  a  crane  line  Is  to  steady  the 
backstays,  and  in  blustery  weather  it  is  very  apt  to  chafe  and  wear 
out  where  it  is  fastened  to  the  stays ;  and,  therefore,  it  ought  not  to 
be  used  as  a  foot-rope  without  caution,  and  the  aid  of  the  stays. 

S.  Bams. — The  weather  being  wet  and  the  night  dark,  and  the  wind 
strong,  the  libellant  was  ordered  to  go  aloft  and  cast  off  the  stop  on 
the  foretop-gallant  halliards,  which  he  did  by  going  up  the  rigging 
and  out  on  the  crane  line  to  the  space  between  the  topmast  and  top- 
gallant stay,  and  there  untying  the  stop  with  both  hands  whUe  he  sat 
upon  the  crane  line,  without  any  other  hold  or  security,  and,  just  as 
the  stop  was  cast  off,  the  line  parted  near  the  top-gallant  stay^  and 
the  libellant  was  precipitated  to  the  deck  and  seriously  injured. 

HMf  that  the  injury  was  caused  by  the  negligence  of  the  libellant 
in  going  on  the  crane  line  without  an  opportunity  of  examining  its 
condition,  and  without  holding  to  the  stays  by  his  anna  or  legs,  or 
both,  while  casting  off  the  stop;  and  that  if,  by  reason  of  the  negli- 
gence or  misconduct  of  the  mate,  the  crane  line  was  insufficient,  still 
the  libellant  could  not  recover  damages  for  the  injury,  because  even 
then  his  own  negligence  substantially  contributed  to  tho  lesttli. 
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8.  Fbllow  Servant. — Senibh  that  the  mate  is  not  the  fellow  servant  of 
a  sailor  so  as  to  exempt  the  master  from  liability  for  an  injury  caused 
to  the  latter  by  the  negligence  of  the  former. 

4.  Deviation. — A  departure  from  the  due  course  of  a  voyage  to  save 
property  merely,  is  a  deviation,  and  will  forfeit  the  insurance ;  but  a 
departure  to  save  life  is  not.  But,  although  the  law  will,  as  between 
the  insurer  and  insured,  excuse  a  departure  from  motives  of  human- 
ity,  a  master  is  not  correspondingly  bound  to  make  such  departure 
even  to  save  the  life  of  one  of  the  crew ;  but  the  time  and  risk  likely 
to  be  consumed  and  incurred  In  such  departure,  as  compared  with 
that  incident  to  the  direct  voyage,  are  to  be  considered,  and  have  a 
controlling  influence  in  the  matter. 

ft.  Same. — ^On  June  10th,  in  latitude  38  south,  and  longitude  91  west,  the 
ship  Ghandos  was  on  her  way  to  Portland,  Oregon,  with  a  cargo  of  rail- 
way Iron,  without  a  surgeon  or  any  surgical  appliances  on  board,  when 
the  libellant  fell  from  aloft  and  broke  his  thigh  bone.  Hddf  that  if  the 
ship  could  have  made  a  port — as,  for  instance,  Valparaiso,  distant 
about  1,080  miles— in  Ave  or  six  days,  it  would  have  been  the  duty  of 
the  master  to  have  gone  there,  and  obtained  surgical  aid  for  the  libel- 
lant; but  if  it  could  not  have  been  done  in  less  than  two  weeks,  he 
was  not  bound  to  make  the  departure. 

C  Sick  or  Injured  Seamen.— The  hospital  service  of  the  United  States 
is  not  intended  to  supersede  the  marine  law,  which  imposes  an  obliga- 
tion on  a  vessel  to  take  care  of  a  seaman  falling  sick,  or  becoming 
injured  in  its  services,  but  only  auxiliary  thereto. 

T.  Same. — A  seaman  injured  in  the  service  of  a  vessel,  without  his  fault, 
is  entitled  to  be  taken  care  of  at  the  expense  of  the  vessel  until  the 
end  of  the  voyage,  and  longer,  if  necessary  to  effect  a  cure,  so  far  as 
the  same  can  be  done  by  the  use  of  the  ordinary  medical  means ;  and 
the  fault  which  will  exempt  a  vessel  from  such  liability  is  not  mere 
ordinary  negligence  consistent  with  good  faith,  but  some  positively 
vicious  conduct,  such  as  gross  negligence,  or  wilful  disobedience  of 
orders. 

8.  Neglect  to  Beito  Seaman  to  Hospital.— Damages  allowed  for  neg- 
lecting to  send  libellant  to  the  marine  hospital  at  Portland,  at  the 
expense  of  the  ship,  for  12  days  after  her  arrival  in  the  Columbia 
river. 

In  Admiralty. 

John  Woodward  and  Charles  Woodward,  for  libellant, 

John  W.  WhaUey  and  M.  W.  Fechheimer,  for  respondent 
and  claimants. 

Deady,  D.  J.  In  January,  1 880,  the  American  ship  Chandos 
sailed  from  the  port  of  New  York  for  Portland,  with  a  full 
cargo  of  railway  iron.     The  libellant,  Gustavus  Peterson,  a 
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native  of  Sweden  and  aged  twenty-seven  years,  shipped  for 
the  voyage  as  an  able-bodied  seaman. 

Near  three  o'clock  of  the  morning  of  June  10th,  in  about 
latitude  38  south,  longitude  90  west,  from  Gjeenwich,  the 
weather  being  dark  and  rainy,  with  a  good  breeze,  the  libel- 
ant was  ordered  by  the  second  mate  to  go  aloft  and  cast  off 
the  stop  on  the  foretop-gallant  halliards.  He  went  up  the 
rigging  on  the  starboard  side  to  the  top,  and  thence  out  on 
the  crane  line,  and  stood  or  sat  upon  it-^probably  the  latter 
— between  the  topmast  and  top-gallant  backstays,  while, 
without  other  hold  or  support,  he  untied  with  both  hands  the 
stop,  which  was  about  18  inches  or  two  feet  above  the  line. 
Just  as  the  libellant  finished  untying  the  stop,  the  line  on 
which  he  was  resting  parted  at  the  hitch  near  the  top-gallant 
stay  and  precipitated  him  to  the  deck.  In  falling,  he  appears 
to  have  struck  first  on  one  foot  on  the  ship's  boat,  which  was 
stowed  bottom  up  on  the  booms  just  abaft  of  the  foremast, 
'  and  then  fell  over  on  the  deck,  striking  his  head  on  the  pin- 
rail  as  he  went  down.  The  distance  from  the  crane  line  to 
the  bottom  of  the  boat  on  which  libellant  struck  is  about  30 
feet,  and  from  there  to  the  deck  is  about  10  feet  more. 

The  alarm  was  soon  given  and  the  man  was  immediately 
carried  into  the  house  on  deck,  used  as  a  forecastle,  in  an 
unconscious  condition,  and  bleeding  profusely  from  what  ap- 
peared to  be  a  severe  injury  to  the  head.  The  master  was 
called  and  came  at  once  to  the  forecastle,  and  had  the  libel- 
lant stripped  and  examined,  placed  in  a  bunk,  and  dressed  his 
head.  The  fall  caused  a  fracture  of  the  collar  bone,  and  a 
severe  cut  in  the  bead,  from  which  the  libellant  in  due  time 
fully  recovered.  It  also  caused  a  fracture  of  the  femur  or  thigh- 
bone of  the  right  leg  a  little  below  the  middle  of  the  same.  On 
the  next  day  after  the  accident  the  master  had  the  libellant 
removed  into  the  carpenter's  room,  and  his  leg  bandaged  with 
splints  and  placed  in  a  box  then  made  for  that  purpose.  There 
seems  to  have  been  a  difference  of  opinion  on  board  as  to 
whether  the  leg  was  broken  or  not — the  master's  testimony 
being  that  he  did  not  think  that  it  was  broken  until  July  4th, 
when  the  vessel  was  in  latitude  about  2  degrees  north  and 
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longitade  110  west,  at  which  time  he  became  satisfied  that  it 
was  broken. 

The  Chandos  arrived  in  the  Columbia  river  on  August 
lOthy  and  anchored  in  Baker's  bay,  where  she  remained  10 
days,  and  then  proceeded  to  Portland,  where  she  arrived  on 
August  22d.  There  the  libellant  was  sent  to  the  marine  hos- 
pital, where,  he  remained  about  two  months.  From  the  evi- 
dence of  the  hospital  physicians  the  bone  has  united  and  the 
leg  will  in  all  probability  be  strong  and  sound,  but  it  is  about 
three  inches  short;  the  knee  is  also  somewhat  stiff,  but  that 
will  probably  pass  away. 

The  libellant  brings  this  suit  against  the  vessel  and  the 
master  to  recover  $5,000  damages  for  the  injury  suffered  by 
the  fall,  and  the  subsequent  inattention,  allegiiig  that  the  fall 
was  caused  by  the  neglect  of  the  master  in  not  providing  a 
sufficient  crane  line,  and  that  the  shortening  of  his  leg  was 
caused  by  neglect  and  the  want  of  proper  treatment  after  the 
fracture. 

Upon  the  first  point  I  find  against  the  libellant.    From  the 
evidence  it  plainly  appears  that  the  crane  line  is  not  pri- 
marily a  foot-rope,  and  that  it  is  put  upon  the  stays  to  keep  I 
them  steady,  and  not  to  walk  upon,  but  that  it  is  often  used  | 
by  seamen  more  or  less  as  a  support  or  rest  in  going  from  the                    | 
top  to  the  stop  and  casting  it  off.    It  also  appears  that  this                    | 
line,  which  is  usually  on  this  vessel  a  fifteen-thread  ratline, 
is  very  liable  to  chafe  and  wear  from  the  swaying  of  the  stays, 
so  that  sometimes  it  only  lasts  a  day  or  so,  and  is  therefore 
considered  an  insecure  footing,  and  one  that  ought  not  to  be 
used  without  other  support,  or  more  than  ordinary  caution. 

As  an  evidence  of  how  soon  this  line  may  become  chafed 
and  weakened,  and  therefore  of  its  insecurity  as  a  foot-rope, 
it  may  be  mentioned  that  on  the  evening  before  the  libellant 
was  hurt,  as  he  came  down  from  furling  the  sail,  he  sat  with 
all  his  weight  upon  this  same  crane  line  while  he  put  on  this 
same  stop.  And  yet  it  broke  with  him  under  similar  circum- 
stances within  eight  hours  thereafter*  When,  therefore,  the 
libellant,  who  appears  to  be  a  man  above  the  average  weight, 
went  upon  this  line  in  the  dark,  without  any  precaution  against 


Digitized  by 


Google 


(BTSBSQN  V.  THB  0HAND08.  649 

its  breaking,  or  observation  as  to  its  then  condition,  I  think 
he  was  guilty  of  negligence.  The  libellant  assumed  the  ordi* 
nary  risks  of  his  employment,  and  the  liability  of  the  crane 
line  to  part  appears  to  be  one  of  them. 

The  negligence  of  the  libellant  was  the  proximate,  if  not  the 
sole,  cause  of  the  injury;  and,  therefore,  he  cannot  recover 
for  the  damage  resulting  from  it.  8  Thompson  on  Negli- 
gence, 1148;  Bowas  v.  Pioneer  Taw  lAne, 

But  the  libellant  also  claims  that  the  crane  line  was  insuf- 
ficient when  put  up,  a  few  days  before,  by  the  express  direc- 
tion of  the  mate,  being  only  a  piece  of  old  rotten  manilla 
gasket ;  that  he  went  upon  the  crane  line  to  cast  o£f  the  stop 
by  the  special  order  of  the  second  mate,  and  that  it  was  cus- 
tomary on  the  vessel,  in  giving  an  order  to  cast  off  this  stop, 
to  say:  ''Go  aloft,  and  get  on  that  crane  line  and  cast  off  the 
stop  on  the  top-gallant  halliards.''  But,  in  my  judgment, 
the  evidence  faUs  to  establish  either  of  these  allegations;  and, 
if  it  did,  the  libellant  would  not  thereby  be  relieved  from  the 
obligation  to  exercise  ordinary  care  and  prudence  in  going  on 
such  line,  or  casting  off  such  stop. 

Admitting  however,  the  alleged  negligence  of  the  mate,  and 
that  the  master  or  owner  and  the  vessel  are  liable  therefor, 
still,  if  the  negligence  of  the  libellant  substantially  contributed 
to  produce  the  injury,  he  could  not  recover  damage  therefor* 
In  this  view  of  the  matter  it  is  unneccessary  to  consider 
whether  the  mate  was  a  fellow  servant  of  the  libellant,  within 
the  general  rule  which  exempts  a  master  from  responsibility 
for  injuries  to  those  in  his  employ  resulting  from  the  negli- 
gence of  a  fellow  servant  employed  in  the  same  general  busi- 
ness. 

In  HalverBon  ▼.  Nison,  8  Saw.  563,  the  libellant,  while  at 
work  upon  a  triangle,  fell  to  the  deck,  by  reason  of  the  negli* 
gence  of  the  riate  in  rigging  the  same,  and  was  seriously 
injured.  Mr.  Justice  Hoffman,  upon  the  strength  of  the 
authorities,  but  with  apparent  reluctance,  held  that  the  own- 
ners  of  the  vessel  were  not  responsible  for  the  injury. 

But  the  mate  being  the  immediate  agent  and  representa^ 
tive  of  the  master, — ^his  very  right  hand,  as  it  were, — acting 
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within  hie  view  and  under  his  personal  direction,  I  think  he 
ought  not  to  be  considered  the  fellow  servant  of  the  men  in 
the  forecastle  within  this  rule,  hut  rather  the  locum  tenens  of 
the  master  and  owner,  for  whose  negligence,  resulting  in  injury 
to  any  of  the  crew  while  in  the  correct  discharge  of  their  duty, 
the  vessel  and  master  ought  to  be  responsible. 
\  The  relation  between  the  master  and  sailor  at  sea  is  more 
of  a  parental  character  than  that  between  the  employer  and 
employe  on  shore, — particularly  in  the  great  transportation 
lines,  workshops,  and  factories  of  modern  times ;  and,  there- 
fore, the  former  may  and  do  rely  more  for  their  safety  and 
well-being  upon  the  foresight  and  personal  direction  of  those 
in  authority  over  them  than  the  latter.  Again,  an  employe 
on  shore,  who  is  unwilling  to  incur  the  risk  arising  from  the 
•negligence  or  want  of  skill  of  a  fellow  servant,  may  ordinarily 
quit  such  employment,  but  a  seaman  must  remain  on  board, 
at  lea^t  until  a  port  is  made,  however  unskilful  or  negligent 
the  mate  may  be. 

In  the  argument  for  the  respondent  and  claimants  signifi- 
cance was  sought  to  be  given  to  the  fact  the  libellant  went 
.aloft  in  his  oil  skins  and  gum  boots,  and  by  way  of  the  rigging, 
'instead  of  '* shinning  up  the  backstays."  But  in  this  instance 
dt  is  too  plain  for  argument  that  the  libellant's  fall  was  not  in 
any  way  attributable  to  the  amount  of  clothing  he  wore,  or 
the  way  in  which  he  went  aloft,  but  solely  to  the  means  he 
adopted  of  supporting  himself  while  there — the  resting  his 
whole  weight  upon  the  crane  line  without  being  aware  of  its 
condition.  From  the  evidence,  and  the  very  nature  of  the 
case,  I  am  satisfied  that  it  was  just  as  proper,  and  much 
easier  and  safer,  to  have  climbed  up  the  rigging  and  have 
swung  out  on  the  backstays,  to  cast  off  this  stop,  as  to  have 
shinned  up  the  stays  for  that  purpose.  Under  ordinary  cir- 
cumstances an  active,  light  man  might  adopt  the  latter  way, 
while  a  heavy,  logy  one,  particularly  at  night  in  rough  weather, 
would  very  naturally  prefer  the  former. 

The  second  point  made  by  the  libellant  is  not  so  easily 
disposed  of.  It  is  the  well-settled  law  that  a  seaman  receiv- 
ing an  injury,  or  becoming  sick  in  the  service  of  the  ship 
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wiihont  his  fault,  is  entitled  to  be  cured  or  cared  for  at  the 
expense  of  the  vessel.  Harden  v.  Oorderiy  2  Mass.  547 ;  Reed 
V.  Canfield,  1  Sum.  197;  The  Ben  Flint,  1  Abb.  U.  S.  E.  128; 
Brown  v.  Overton,  Sprag.  Dec.  463.  And  the  fault  which  will 
forfeit  this  right  upon  the  part  of  the  seaman  must  be  some 
positively  vicious  conduct,  such  as  gross  negligence  or  wilful 
disobedience  of  orders.  Ordinary  negligence,  consistent  with 
good  faith  and  an  honest  intention  to  do  his  duty,  is  not  suf- 
ficient. Reed  v.  Canfield,  supra,  206 ;  The  Ben  Flint,  gupra, 
130.  The  propriety  and  good  policy  of  this  rule  is  eloquently 
vindicated  by  Mr.  Justice  Story  in  Harden  v.  Gorden,  supra, 
547,  and  in  the  application  of  it  a  court  of  admiralty  will  not 
be  quick  to  find  cause  to  exclude  the  seaman  from  its  benefits. 

The  libellant,  notwithstanding  his  want  of  caution  in  going 
upon  the  crane  line,  was  clearly  entitled  to  be  cared  for  at 
the  expense  of  the  ship,  and  the  question  now  is,  what  was 
the  nature  and  extent  of  this  obligation  ?  It  is  not  contended 
by  counsel  for  the  libellant  that  the  ship  ought  to  have  been 
furnished  with  a  surgeon,  or  that  the  master  should  have  had 
more  than  ordinary  knowledge  and  experience  in  ascertaining 
or  treating  fractures  of  the  leg.  But  it  is  claimed  that  if  the 
master  had  exercised  ordinary  skill  and  care  in  the  examina- 
tion and  treatment  of  the  libellant's  leg,  he  would  have  ascer- 
tained that  the  thigh-bone  was  fractured,  and  have  been  able  to 
set  it  so  that  it  would  not  now  be  three  inches  short ;  and  also 
that  it  was  the  duty  of  the  master  under  the  circumstances  to 
have  gone  into  the  nearest  port — ^Valparaiso — where  it  is 
admitted  that  proper  surgical  aid  and  appliances  could  have 
been  obtained.  Upon  the  evidence  it  is  very  uncertain  what 
time  it  ^ould  have  taken  to  reach  Valparaiso  from  the  place 
where  the  accident  occurred — a  distance  of  18  degrees  east 
and  5  degrees  north.  Counsel  for  the  libellant  argues  that  it 
might  have  been  done  in  11  days,  but  the  calculation  i;pon 
which  this  conclusion  is  based  assumes  that  the  vessel  might 
have  changed  her  course  from  about  north-west  to  east,  and 
made  about  four  miles  an  hour  to  Valparaiso. 

Now,  there  is  no  evidence  in  the  case  as  to  the  force  or 
direction  of  the  wind  between  the  locality  of  the  accident  and 
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the  latter  place,  and  we  are,  therefore,  left  almost  to  conjec- 
ture as  to  the  time  that  would  have  been  consumed  in  making 
the  detour.  The  burden  of  proof  is  upon  the  libellant  to  sup- 
port his  allegation  that  the  master  failed  to  do  his  duty 
towards  him  in  this  respect.  If  it  had  been  shown  that  the 
vessel  could,  under  the  circumstances,  make  about  ten  miles 
an  hour,  and  thereby  have  made  Valparaiso  in  a  little  more 
than  five  or  six  days,  it  might  have  been  proper  for  the  master 
to  have  gone  in  there — indeed,  I  think  it  would  have  been  his 
duty  to  do  BO.  But,  as  it  is,  I  do  not  think  it  would  be  safe 
to  assume  that  this  port  could  have  been  made  in  less  than 
two  weeks,  and  I  do  not  think  that  the  vessel  was  under  obli- 
gation to  make  that  jsacrifice  of  time  and  risk  of  cargo  for  the 
libellant. 

In  Brown  v.  Overton,  supra,  the  libellant  fell  from  aloft  and 
broke  both  his  legs  below  the  knees.  The  master  set  them  as 
well  as  he  could,  and  they  were  permanently  deformed  and 
disabled.  The  accident  happened  25  days'  sail  from  St. 
Helena,  and  the  course  of  the  vessel  was  within  eight  or  ten 
hours  of  that  port,  but  the  master  refused  to  touch  there  for 
surgical  aid.  Mr.  Justice  Sprague  held  that  it  was  the  duty 
of  the  master  to  have  gone  in,  although  it  is  doubtful  whether 
the  deformity  could  have  been  prevented  or  cured  at  that  late 
day.  No  other  case  at  all  in  point  has  been  cited  on  this 
question;  and,  while  it  proves  it  is  the  duty  of  the  master  to 
seek  surgical  aid  for  a  wounded  seaman  while  there  is  any 
chance  of  its  being  useful,  yet  it  by  no  means  follows  that 
it  is  his  duty  to  do  so  at  any  sacrifice  or  risk  to  the  vessel  or 
voyage.  There  must  be  some  limit  to  the  obligation  to  seek  aid 
outside  of  the  vessel.  A  fall  from  aloft  is  an  incident  of  a 
seafaring  life,  and  the  law  can  scarcely  be  that  in  such  a  case 
surgical  aid  must  be  sought  to  the  serious  hindrance  or  delay 
of  the  voyage  and  the  liability  of  the  cargo  to  depreciation  in 
the  port  of  destination,  or  the  delay  or  loss  to  some  important 
enterprise  undertaken  upon  the  faith  of  its  due  delivery. 

It  is  also  urged  by  counsel  for  the  respondent  that,  under 
the  eircumstanceSy  any  departure  from  the  prescribed  course 
of  the  voyage  to  obtain  aid  for  the  libellant  would  have  been 
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ft  deviation,  and  eaused  a  forfeitare  of  the  insoranoe  upon  the 
vesBdl  and  oargo.  The  rule  of  law  is  that  a  delay  by  departure 
from  the  due  course  of  a  voyage,  to  save  property  merely,  is 
a  deviation,  but  to  save  life  is  not.  Crocker  v.  Jaekson, 
Sprague's  Dec.  142;  The  Boston  dt  Ca/rgo,  1  Sum.  835;  The 
Ewbank  d  Cargo,  Id.  424;  Bond  v.  The  Cora,  2  Wash.  84. 

Whether  a  departure  in  such  a  case  as  this  can  be  consid- 
ered as  made  to  save  life  may  be  a  question.  As  between 
the  insured  and  insurer,  if  there  is  any.  doubt  about  it,  it 
should  be  resolved  in  favor  of  the  former.  I  have  found  no 
case  exactly  in  point,  and  in  the  meantime  will  say,  with  Mr. 
Justice  Washington,  in  Bond  v.  The  Cora,  'supra,  that  **I  will 
not  be  the  first  judge  to  exclude  such  a  case  from  the  excep- 
tions to  the  rule,"  that  a  deviation  works  a  forfeiture  of  the 
insurance.  But  'the  law,  in  the  interest  of  humanity,  will,  as 
between  the  insurer  and  insured,  justify  a  departure  from 
the  course  of  the  voyage  to  save  life  in  oases  wbere  the  vessel 
is  under  no  legal  obligation  to  do  so;  and,  therefore,  even  if 
the  Ghandos  might  have  gone  to  Valparaiso  to  save  the  life 
or  limb  of  the  libellant  without  forfeiting  her  insurance,  it 
does  not  follow  that  the  master  was  bound  to  make  such 
departure.  For  the  like  reasons  and  stronger,  which  excused 
the  master  from  going  into  Valparaiso,  he  was  not  bound  to 
put  into  any  port  south  of  San  Francisco;  and  when  he 
reached  the  point — 39  degrees  80  minutes  north  latitude,  140. 
degrees  20  minutes  west  longitude — from  which  it  was  con- 
venient to  make  the  latter  port,  he  was  quite  as  near  the 
ihouth  of  the  Columbia  as  the  Golden  Gate,  and  was  therefore 
justifiable  in  preferring  the  former,  as  it  was  on  the  course  of 
his  voyage.  ^ 

As  to  the  treatment  of  the  libellant  on  board  the  Ghandos, 
it  does  not  appear  that  there  is  any  just  ground  of  complaint, 
unless  it  be  that  the  master^ought  to  have  ascertained  that 
his  leg  was  broken  before  he  did,  and  at  once.  His  own  tes- 
timony is  to  the  effect  that  he  did  not  conclude  the  leg  war 
broken  until  July  4th,  and  that  is  the  entry  in  his  log.  But 
<A  the  truth  of  this  I  am  in  doubt,  because  it  appears  that  he^ 
treated  the  limb  as  if  it  was  broken, 'as  far  as  the  appliances 
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irithin  his  command  would  permit.  He  had  the  leg  bandaged 
with  Bplints^  and  put  in  a  box  the  next  day  after  the  accident. 
His  present  explanation  of  why  he  used  the  box  is  that  it  was 
to  keep  the  leg  from  "slatting"  (rolling)  around  with  the 
motion  of  the  ship ;  and  that  very  circumstance,  it  seems  to 
me,  ought  to  have  led  to  an  examination  that  would  have 
disclosed  the  fact  that  the  jemur  was  fractured.  Still,  it  does 
not  appear  that  the  master,  with  the  means  at  his  command, 
could  have  cared  for  the  leg  any  better  than  he  did,  even  if  he 
had  been  certain  that  itr>was  fractured.  From  the  evidence 
it  appears  that  the  fracture  was  caused  by  the  fall  from  the 
crane  line  to  the  boat  and  striking  on  the  foot,  and  therefore 
it  was  probably  oblique,  and  attended  with  more  or  less  dis- 
placement— the  upper  part  of  the  bone  turning  upwards,  and 
the  lower  part  pushing  downwards  and  backwards  and  by  the 
other.     2  Holmes'  Sys.  Surg.  861. 

In  such  a  c^e,  it  appears  from  the  books  that  if  the  sub- 
ject is  an  adult,  whose  muscles  are  not  paralyzed,  and  there- 
fore ofiPer  the  ordinary  resistance  to  extension,  more  or  less 
shortening — from  one-fourth  to  one  and  one-half  inches — 
will  always  be  the  result,  even  where  the  case  is  treated  by 
skilful  surgeons,  with  the  best  appliances ;  nor  will  a  short- 
ening in  such  case  of  even  three  inches  necessarily  imply 
unskilful  treatment.  Hamilton's  Prin.  &  Prac.  Surg.  291; 
Id.  Frac.  <&  Dislo.  897;  2  Holmes'  Surg.  865;  1  Elwell's  Med. 
Sur.  97. 

It  only  remains  to  consider  the  case  after  the  arrival  of  the 
Ghandos  in  the  Columbia  river.  And,  first,  it  is  well  to  state 
that  the  obligation  of  the  ship  to  take  care  of  the  libellant^ 
and  do  what  could  be  done  for  him  under  the  circumstances, 
continued  until  the  vessel  arrived  at  Portland — the  end  of  his 
voyage — and  even  longer,  if  the  libellant  still  required  nurs- 
ing or  medical  treatment;  and  the  fact  that  the  libellant  was 
entitled  to  admission  into  the  marine  hospital  at  Portland, 
did  not  excuse  the  ship  from  this  obligation,  because  that  was 
his  personal  privilege  or  right,  which  he  might  avail  himself 
of  or  not,  as  he  saw  proper.  As  was  said  by  Mr.  Justice 
Strong,  in  i?eed  v.  Caiifiddj  supra,  200,  202,  the  hospital  gerv- 
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ice  in  the  ports  of  the  United  States  does  not  supersede  the 
marine  law  on  this  subject,  but  is  only  auxiliary  to  it;  and, 
notwithstanding  this,  the  seaman  is  entitled  "to  be  cured,  at 
!  the  expense  of  the  ship,  of  the  sickness  or  injury  sustained  in 
'  the  ship's  service.  ♦  ♦  ♦  The  expenses  incurred  in  the 
cure,  whether  they  are  of  a  medical  or  other  nature,  for  diet, 
lodging,  nursing,  or  other  assistance,  are  a  charge  on  and  to 
be  borne  by  the  ship ;  *  *  *  and  when  the  cure  is  com- 
pleted, at  least  so  far  as  the  ordinary  medical  means  extend, 
the  owners  are  freed  from  any  further  liability." 

When  the  Chandos  arrived  at  Baker's  bay,  according  to  the 
testimony  of  the  experts,  there  was  still  a  chance  that  the  leg 
might  be  reset  so  as  not  to  be  more  than  one  and  a  half 
inches  short.  At  least,  the  libellant  was  still  on  his  back  from 
the  effects  of  the  injury,  with  a  leg  which  was  manifestly 
three  inches  short.  Under  the  circumstances  it  was  the 
bounden  duty  of  the  master  to  have  procured  surgical  aid  and 
advice  at  once,  and  see  if  anything  could  be  done  to  give  the 
unfortunate  man  the  use  of  his  limb.  This  aid  could  have 
been  obtained  from  Port  Canby,  which  was  almost  within 
hail,  or  Astoria,  only  a  few  miles  distant,  ot  by  sending  the 
libellant  to  Portland. 

But  the  master  left  the  vessel  at  once,  and  after  reporting 
the  case  to  the  collector  at  Astoria,  who  it  seems  advised  that 
the  libellant  be  kept  on  board  until  the  vessel  reached  Port- 
land, washed  his  hands  of  the  matter  and  proceeded  to  the 
latter  place  on  business,  without  even  making  arrangements 
for  a  surgeon  to  visit  the  libellant  on  board  the  vessel.  Upon 
his  return  to  the  vessel  on  August  14th,  four  days  afterwards, 
he  informed  the  libellant  what  the  collector  said,  and  added 
that  the  libellant  was  now  in  the  hands  of  the  collector,  and 
that  he,  the  master,  had  nothing  to  say,  but  advised  him  to 
remain  where  he  was,  as  it  would  cost  him  $40  to  go  to  Port- 
land, besides  the  risk  of  moving  from  boat  to  boat. 

When  the  vessel  came  to  Astoria,  on  August  20th,  the  mas- 
ter,  instead  of  calling  a  surgeon  then  to  see  the  libellant,  at 
the  expense  of  the  vessel,  wrangled  with  the  collector  about 
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employing  one  until  the  latter  sent  a  physician  on  board,  who 
simply  advised  that  as  the  vessel  was  going  directly  to  Port- 
land,  where  there  was  a  marine  hospital,  that  the  examina- 
tion of  his  case  be  deferred  until  he  reached  there.  In  all 
this  conduct  of  the  master  there  appears  to  have  been  a 
manifest  neglect  of  duty,  and  purpose  to  shirk  the  expense  of 
giving  the  libellant  the  attention  he  was  entitled  to.  The 
libellant  was  not  in  the  hands  of  the  collector,  unless  be  had 
actually  been  delivered  into  his  charge  as  the  agent  of  the 
marine  hospital  service,  of  which  there  is  no  pretence ;  nor 
was  the  expense  of  transporting  the  libellant  to  the  hospital 
at  Portland,  in  advance  of  the  vessel,  a  proper  charge  against 
him  under  any  circumstances,  but  it  should  have  been  paid 
by  the  vessel,  unless  the  transportation  was  furnished  by  the 
hospital  seryice. 

In  this  matter  I  fear  the  master  was  actuated  by  a  desire 
to  save  expense  to  the  vessel,  of  which  it  appears  from  the 
answer  he  is  a  part  owner.  In  a  spirit  of  petty  parsimony 
he  appears  to  have  denied  the  libellant  a  chance  to  have  his 
fractured  leg  reset  and  made  comparatively  useful,  rather 
than  incur  the  trifling  expense  of  sending  him  from  Baker's 
bay  to  the  hospital  at  Portland.  For  this  dereliction  of  duty 
the  master  and  the  vessel  are  responsible  to  the  libellant  in 
damages.  The  amount  of  these,  of  course,  must  be  limited  by 
the  uncertainty  as  to  whether  an  immediate  removal  to  the 
hospital  would  have  been  of  any  substantial  benefit  to  the 
libellant. 

In  Brown  v.  Overton,  supra,  which  is,  in  many  of  its  oir« 
cumstances,  a  similar  case  to  this,  t)ie  master  neglected  to 
send  the  libellant,  who  had  fallen  from  aloft  and  broken  both 
his  legs  70  days  before,  to  a  hospital  for  three  or  four  days 
after  the  vessel  arrived  at  the  port  of  Boston,  and  damages 
were  allowed  for  such  neglect,  as  well  as  the  refusal  to  put 
into  St.  Helena  for  surgical  aid  25  days  after  the  accident 
occurred,  amounting  to  $600.  In  fixing  the  amount  of  dam- 
ages in  this  case  the  court  will  not  overlook  the  fact  that  the 
general  treatment  of  the  libellant  by  the  master  has  been  kind 
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and  oonsideratey  nor  that  the  prinoipal  and  only  fault  in  his 
conduct  seems  to  have  arisen  from  a  desire  to  save  for  the 
ship  at  the  expense  of  the  libellant.  Under  the  circumstances 
I  think  the  libellant  ought  to  recover  at  least  $250,  and  a 
decree  will  be  given  against  the  ship  and  master  accordingly. 


Thb  Tbeitton. 

(DigMet  Court,  B,  D.  Michigan.    Kovember  29, 188a) 

L  AT)irmAT«TT— Sale— LncKB. —By  the  law  of  most,  if  not  all,  civilized 
nations,  the  sale  of  a  vessel  by  proceedings  m  f«m,  in  a  court  of  com- 
petent jurisdiction,  extinguishes  all  liens  upon  her,  and  vests  a  clear 
and  indefeasible  title  in  the  purchaser. 

2.  Bamb — Bamb — Same. — Hence,  where  an  American  vessel  was  sold  by 
the  maritime  court  of  Ontario,  the  sale  was  held  to  discharge  a  lien 
for  necessaries  furnished  in  Cleveland,  Ohio,  notwithstanding  the 
court  had  declined  to  enforce  such  lien  against  the  vessel  for  the  want 
of  Jurisdiction. 

8.  Bamb— Same— Same.— In  such  cases  the  lienholder  is  remitted  to  his 
remedy  against  the  proceeds  of  sale,  and  it  seems  that  his  claim  will 
be  allowed  wherever  a  lien  exists  by  the  law  of  the  place  where  the 
contract  is  made. 

In  Admiralty. 

This  was  a  libel  for  supplies  and  materials  furnished  at 
Cleveland,  the  home  port  of  the  vessel,  in  1876,  for  which  a 
lien  was  claimed  under  the  law  of  the  state  of  Ohio*  The 
present  owner  of  the  schooner,  appearing  as  claimant,  pleaded 
in  substance  that  in  July,  1878,  the  Ubellants  caused  the  ves- 
sel to  be  seized  at  Toronto,  Ontario,  by  virtue  of  a  warrant 
issued  by  the  maritime  court  of  Ontario,  upon  a  petition 
filed  by  the  libellants  for  the  same  cause  of  action  for  which 
their  libel  was  filed  in  this  court;  that  in  August,  1878,  one 
Michael  Gallagher  intervened  with  a  claim  for  wages  as 
watchman  and  ship-keeper  from  December  1,  1877,  to  June 
27,  1878;  that  about  the  same  time  one  William  McAllister 
also  intervened  with  a  claim  for  wages  as  mate  from  April  4 
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to  May  4»  1877,  to  the  amount  of  $52.50;  that  the  two  last- 
mentioned  claims  were  consolidated,  and  on  September  25, 
1878,  the  vessel  was  condemned  and  ordered  sold  to  satisfy 
these  claims ;  that  upon  such  sale  she  was  purchased  by  the 
claimant  for  $1,000,  and  she  has  since  been  registered  at  the 
custom-house  in  Toronto;  that  notice  of  the  pendency  of  these 
proceedings,  and  of  the  sale,  was  given  by  publication,  pur- 
suant to  the  practice  of  the  court,  and  by  the  arrest  und 
detention  of  the  vessel;  that  the  maritime  court  of  Ontario 
had  jurisdiction  of  these  causes  and  authority  to  direct  the 
sale,  and  that  claimant  became  the  owner  of  the  vessel,  dis- 
charged of  all  liens. 

It  appeared,  from  the  proceedings  in  the  Canadian  case, 
that  a  demurrer  was  interposed  to  libellants'  petition,  upon 
the  ground  that  the  maritime  court  had  no  jurisdiction  to 
enforce  a  claim  for  necessaries  supplied  to  an  American 
vessel  in  a  port  in  the  United  States.  This  demurrer  was 
sustained  by  the  court,  and  libellants'  petition  dismissed. 
The  vessel  was  sold,  as  above  stated,  by  virtue  of  a  decree 
rendered  upon  the  consolidated  claims  of  Gallagher  and  Mc- 
Allister. The  question  in  this  case  was  whether  this  sale  was 
sufficient  to  divest  the  libellants  of  their  claim  for  necessa- 
ries. 

Moore  d  Canfield,  for  libellants. 

Wimer  dt  Speedy  for  claimant. 

Bbown,  D.  J.  The  maritime  court  of  Ontario  was  created 
by  an  act  of  parliament  of  the  dominion  of  Canada,  approved 
April  28,  1877,  the  object  of  which  was  "to  establish  a  court 
of  maritime  jurisdiction  in  the  province  of  Ontario.  **  The 
first  section  vested  in  the  court,  in  very  brief  language,  "such 
jurisdiction  as  is  exercised  by  any  existing  British  vice-admi- 
ralty court."  To  ascertain  what  jurisdiction  is  exercised  by 
the  vice-admiralty  courts  of  Great  Britain,  we  are  referred  to 
an  act  of  the  imperial  parliament  known  as  "the  vice-admiralty 
court's  act,  1863,"  which  is  made  applicable  to  all  existing  as 
well  as  to  future  vice-admiralty  courts.  The  tenth  section 
of  this  act  declares  that  these  courts  shall  have  cognizance 
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of  what  are  generally  known  as  maritime  cases,  viz. :  Sea- 
men's and  master's  wages,  pilotage,  salvage,  towage,  damage, 
bottomry  bonds,  payments  of  mortgages  from  the  proceeds  of 
sale,  possessory  suits,  and,  among  others,  (subdivision  10,) 
"claims  for  necessaries  supplied  in  the  possession  in  which 
the  court  is  established,  to  any  ship  of  which  no  owner  or  part 
owner  is  domiciled  within  the  possession  at  the  time  of  the 
necessaries  being  supplied." 

In  considering  the  effect  of  this  sale,  I  must  assume  that  the 
dominion  parliament  had  the  requisite  authority  to  establish 
this  court,  and  that  it  possesses  the  powers  and  jurisdiction 
which  the  act  purports  to  vest  in  it.  While  not  strictly  a 
vice-admiralty  court,  (the  judges  of  which  hold  their  commis- 
sions directly  from  the  crown,)  its  jurisdiction  is  nearly  if  not 
quite  identical  with  those  courts,  and  we  are  bound  to  give  its 
proceedings  such  faith  and  credit  as  is  given  to  them. 

That  the  sale  of  a  vessel,  made  pursuant  to  the  decree  of 
a  foreign  court  of  admiralty,  will  be  held  valid  in  every  other 
country,  and  will  vest  a  clear  and  indefeasible  title  in  the 
purchaser,  is  entirely  settled,  both  in  England  and  America. 
Story  on  Conflict  of  Laws,  §  692 ;  Williams  v.  Armroyd,  7  Cr. 
423 ;  The  Tremont,  1  W.  Bob.  163 ;  The  Mary,  9  Cr.  126 ; 
The  Amelie,  6  Wall.  18;  The  Granite  State,  1  Sprague,  277, 
In  the  case  of  The  Helena,  4  Bob.  Adm.  4,  this  doctrine  was 
carried  so  far  as  to  sustain  a  sale  made  after  a  capture  by 
pirates.     See,  also,  Grant  v.  McLaughlin,  4  John.  34. 

These  cases  fully  establish  the  doctrine  stated  by  Mr.  Jus- 
tice Story,  (Conflict  of  Laws,  §  592,)  that  "whatever  the  court 
settles  as  to  the  right  or  title,  or  whatever  disposition  it  makes 
of  the  property  by  sale,  revendication,  transfer,  or  other  act, 
will  be  held  valid  in  every  other  country  where  the  same  ques- 
tion comes  directly  or  indirectly  in  judgment  before  any  other 
foreign  tribunal.  This  is  very  familiarly  known  in  the  cases 
of  proceedings  in  rem  in  foreign  courts  of  admiralty,  whether 
they  are  causes  of  prize,  or  of  bottomry,  or  of  salvage,  or  of 
forfeiture,  or  of  any  of  the  like  nature  over  which  courts  have 
a  rightful  jurisdiction^  founded  upon  the  actual,  rightful,  or 
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oonstruotive  possession  of  the  subject-matter.*  This  is  not 
the  law  of  England  and  America  alone.  The  commercial  code 
of  France  contains  similar  provisions  regarding  the  judicial 
sale  of  ships. 

Article  193 :  "The  liens  of  creditors  shall  be  extinguished, 
independently  of  the  general  methods  of  extinguishing  obli- 
gations, by  a  judicial  sale  made  according  to  the  forms  estab- 
lished by  the  following  title,  or  when,  after  a  voluntary  sale, 
the  ship  shall  have  made  a  voyage  at  sea  under  the  name 
and  at  the  risk  of  the  purchaser,  and  without  opposition  on 
the  part  of  the  creditors  of  the  vendor." 

In  commenting  upon  this  article,  Dufour  observes,  (3  Droit 
Maritime,  47:)  "Moreover,  the  sale  upon  seizure  has  al- 
ways had  the  effect,  in  our  law,  of  purging  the  encum- 
brances with  which  the  property  was  charged."  "The  decree 
clears  all  liens,"  said  Loysel.  "We  perceive  the  reason  of 
this.  These  kinds  of  sales  are  made  notoriously  and  publicly. 
The  creditors  are  perfectly  advised  of  what  is  passing.  It  is 
for  them  to  take  precautions  to  assure  their  payment  from  the 
price  of  the  ship;  but  if  they  persist  in  remaining  unknown 
their  negligence  ought  not  to  prejudice  the  purchaser.  To 
these  general  reasons  we  ought  to  add  another  peculiar  to  the 
maritime  law.  He  who  buys  at  a  judicial  sale  must  pay  his 
price  upon  the  spot.  He  is  not  bound  to  wait  until  the  credit- 
ors are  made  known  to  pay  into  their  hands.  He  ought, 
then,  to  be  protected  against  their  claims.  Otherwise  the 
judicial  sale,  instead  of  offering  security  which  attracts  buy- 
ers, would  be  only  a  snare  from  which  they  would  eagerly 
escape.  For  these  reasons,  according  to  our  article,  the  pur- 
chaser at  a  judicial  sale  receives  the  vessel  free  and  clear  of 
all  encumbrances."*  Page  53.  "Moreover,  it  would  not  follow 
that  the  creditors  are  entirely  disarmed  by  this  result.  On 
the  one  hand  their  debt,  in  effect,  subsists ;  and,  on  the  other, 
nothing  is  easier  than  to  transfer  the  entire  amount,  with  the 
lien  which  it  draws  after  it,  to  the  price  of  the  ship.** 

Article  766  of  the  German  Mercantile  Code  expressly  pro- 
vides that  the  lien  of  ships*  oreditors  upon  the  vessel  becomet 
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void :  (1)  ""By  a  oompulsory  Bale  of  the  vessel  in  a  home  port 
the  purchase  money  takes  the  place  of  the  ship,  as  regards  the 
ship's  creditors.  The  ship's  creditors  must  be  publicly  sum- 
moned to  protect  their  rights.  In  other  respects  the  provis- 
ions regulating  the  proceedings  for  a  sale  are  reserved  to  the 
laws  of  the  various  countries."  The  600th  article  of  the 
Spanish  Code  is  equally  explicit:  ''If  the  sale  takes  place  at 
public  auction  and  with  the  intervention  of  judicial  authority, 
according  to  the  formulas  prescribed  by  article  608,  every 
responsibility  of  the  ship  in  favor  of  its  creditors  is  extinguished 
from  the  moment  in  which  the  written  evidence  of  sale  is 
agreed  to."  Similar  provisions  are  found  in  article  1898  of 
the  Portuguese,  article  193  of  the  Belgian,  article  290  of  the 
Italian,  article  840  of  the  Chilian,  and  article  477  of  the  Bra- 
zilian Code.  In  short,  the  doctrine  that  the  sale  of  a  vessel 
by  a  court  of  competent  jurisdiction  discharges  her  from  liens 
of  every  description,  is  the  law  of  the  civilized  world. 

Such  sales,  however,  may  be  impeached  by  the  owner  or 
other  person  interested  by  showing  (1)  that  the  court  or  officer 
making  the  sale  had  no  jurisdiction  of  the  subject-matter  by 
actual  seizure  and  custody  of  the  thing  sold.  Rose  v.  Himely, 
4  Cranch,  241 ;  Bradstreet  v.  The  Neptune  Ins.  Co.  8  Sumn. 
601;  The  Mary,  9  Cranch,  126;  Woodruff  v.  Taylor,  20  Vt. 
65 ;  Daily  v.  Doe,  8  Fed.  Rbp.  903.  Whether  it  be  not  also 
essential  that  there  should  have  been  proper  judicial  proceed- 
ings upon  which  to  found  the  decree,  and  personal  or  pub- 
lic notice  of  the  pendency  of  such  proceedings,  it  is  unneces- 
sary here  to  determine,  since  it  appears  that  sworn  petitions 
were  filed,  and  notice  of  the  pendency  of  the  proceedings 
given  through  the  newspapers,  pursuant  to  the  practice  of 
the  maritime  court.  (2)  That  the  sale  was  made  by  a 
fraudulent  collusion,  to  which  the  purchaser  at  such  sale  was 
a  party.  Parkhuret  v.  Sumner,  23  Vt.  538;  Annett  v.  Terry, 
36  N.  Y.  256;  Castrique  v.  Imrie,  L.  R.  4  H.  of  L.  427.  (3) 
That  the  sale  was  contrary  to  natural  justice.  The  Flad  Dyen, 
1 C.  Bob.  135 ;  Castrique  v.  Imrie.  In  case  of  sale  by  a  master, 
the  court  will  inquire  into  the  circumstances  and  see  whether 
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it  was  necessary  and  for  the  interest  of  all  concerned;  but  the 
effect  of  such  sale  to  discharge  liens  is  the  same.  The  Amelie, 
6  Wall.  18. 

In  the  case  under  consideration  none  of  these  objections  are 
taken  to  the  validity  of  the  sale,  but  it  is  insisted  that  it  can- 
not be  held  to  have  discharged  the  vessel  of  liens  which  the 
court  making  the  sale  had  no  jurisdiction  to  enforce.  I  have 
found  no  case,  except  possibly  that  of  The  Angelique,  (17  Law 
Bep.  104,  since  expressly  overruled,)  which  lends  countenance 
to  this  proposition.  Upon  principle,  it  seems  to  me  wholly 
untenable.  It  is  true  the  vessel  was  originally  condemned, 
in  part  at  least,  upon  a  claim  for  ship-keepers'  fees,  which 
would  not  in  this  country  be  considered  to  import  a  maritime 
lien.  The  Thomas  Scattergood,  Gilpin,  1;  Tlie  Havana,  1 
Sprague,  402;  The  Island  City,  1  Low.  375;  The  Sarah  Jane, 
2  Am.  Law  Rev.  460;  Gurney  v.  Crockett,  Abb.  Ad.  493. 
But  this  was  a  question  exclusively  for  the  consideration  of 
the  maritime  court  under  the  laws  of  Canada,  and  the  pre- 
sumption is  conclusive  that  the  facts  necessary  to  give  that 
court  jurisdiction  existed.  Hudson  v.  Guestier,  6  Cr.  281; 
Comstock  V.  Crawford,  3  Wall.  396.  To  say  that  the  judicial 
sale  of  a  vessel  frees  her  only  from  such  liens  as  the  court 
making  the  sale  had  jurisdiction  to  enforce  by  original  process, 
is  a  practical  denial  of  the  principle  that  such  a  sale  vests  a 
clear  title  in  the  purchaser.  This  would  make  the  validity  of 
the  sale  depend,  not  upon  the  power  of  the  court  to  condemn 
and  sell,  but  upon  its  authority  to  assume  jurisdiction  of  all 
claims  which,  by  the  law  of  another  country,  might  be  liens 
upon  her.  There  are  probably  no  two  countries  in  which  the 
jurisdiction  .of  the  admiralty  courts  is  identically  the  same. 
That  of  our  own  courts  does  not  extend  to  all  cases  which 
would  fall  within  such  jurisdiction  according  to  the  civil  law, 
abd  the  practices  and  usages  of  continental  Europe.  By  the 
codes  of  most  civilized  nations  the  cost  of  construction,  the 
wages  of  ship-keepers,  the  rent  of  warehouses  for  the  storage 
of  her  tackle  and  apparel,  money  lent  to  the  captain  for  the 
use  of  the  vessel,  are  all  ranked  among  privileged  debts.    In 
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England  the  court  of  admiralty  is  vested  with  jurisdiction, 
not  only  of  ordinary  collisions,  but  of  damages  done  by  a  ship 
to  wharves,  breakwaters,  and  other  fixtures  annexed  to  the 
soil ;  while  in  this  country  it  is  limited  to  floating  structures. 
In  England  a  master  has  a  remedy  against  the  ship  and 
freight  for  wages.  In  the  United  States  he  is  confined  to  a 
proceeding  in  personam.  By  the  law  of  continental  Europe 
a  lien  arises  for  necessaries  furnished  in  a  home  port,  while 
in  this  country  there  is  none  unless  created  by  a  state  statute, 
and  none  in  England  if  an  owner  is  domiciled  within  the 
kingdom.  We  also  recognize  liens  for  general  average,  wharf- 
age, stevedores'-  wages,  and  premiums  of  insurance,  none  of 
which  are  within  the  jurisdiction  of  the  admiralty  division  of 
the  high  court  of  justice.  We  also  admit  claims  for  damage 
to  cargoes,  while  the  English  court  can  only  proceed  against 
the  vessel  where  the  cargo  is  brought  into  England  or  Wales, 
and  no  owner  is  domiciled  therein.  It  may  be  added  that  the 
English  admiralty  has  jurisdiction  of  accounts  between  part 
owners,  and  may  decree  the  sale  of  a  share  or  shares  in  the 
ship,  while  we  can  only  take  cognizance  of  such  disputes 
incidentally  to  the  distribution  of  the  proceeds. 

Now,  if  the  theory  of  the  libellant  be  correct,  a  judicial  sale 
of  a  vessel  in  one  country  would  free  her  from  none  of  the 
liens  which  the  courts  of  that  country  were  unable  to  enforce. 
A  sale  under  such  circumstances  would  be  utterly  destructive 
of  the  interests  of  owners  and  a  complete  sacrifice  of  the  ves- 
sel. No  one  could  possibly  know  the  value  of  his  purchase, 
for  no  one  could  foresee  the  amount  of  claims  that  might  be 
made  against  the  vessel  in  other  countries.  It  would  also 
compel  us  to  inquire  in  each  case  whether  such  foreign  court 
could  have  taken  cognizance  of  the  claim,  either  by  original 
proceeding  or  by  petition  against  the  proceeds  of  sale,  and, 
as  the  foreign  law  in  each  case  must  be  proved  as  a  question 
of  fact,  the  errors  and  confusion  into  which  we  should  fall 
will  be  readily  appreciated. 

The  truth  is  that  all  these  liens  are  inchoate  rights,  sub- 
ject to  the  contingency  of  loss  in  case  of  disaster  to  the  vessel 
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necessitating  a  sale  by  the  master,  or  in  case  judicial  pro« 
ceedings  are  taken  against  her  in  a  foreign  country  to  subject 
her  to  claims  recognized  by  the  law  of  such  country.  The 
recognition  of  liens,  and  the  order  in  which  they  shall  be  mar- 
shalled and  paid,  pertain  to  the  remedy,  and  are  administered 
according  to  the  lex  fori.  When  the  courts  of  such  country 
have  obtained  jurisdiction  of  the  res  by  actual  seizure,  they 
have  full  power  to  dispose  of  the  property  and  to  transfer  the 
title,  and  such  transfer  will  ordinarily  be  respected  in  every 
other  country.  Nor  is  this  power  limited  to  the  final  deter- 
mination of  the  case.  The  title  to  property  sold  pendente  lite 
will  be  respected  in  another  country,  though  the  proceedings 
upon  which  the  property  was  originally  seized  fail.  Stringer 
V.  The  Marine  Ins.  Co.  L.  R.  4  Q.  B.  676. 

In  these  cases  of  judicial  sales  in  rem  the  liens  of  credit- 
ors are  not  extinguished,  but  are  merely  transferred  from  the  { 
res  itself  to  the  fund  in  court.  The  decree  of  the  maritime  j 
court  deprived  the  libellant  in  this  case  of  no  right  of  prop-  i 
erty.  It  was  merely  adjudged  that  his  claim  was  not  of  that 
character  which  entitled  him  to  set  the  machinery  of  the  court 
in  motion.  It  does  not  follow  that  the  court  would  not  have 
entertained  a  petition  by  the  libellant  for  payment  from  the 
proceeds  of  sale,  after  the  satisfaction  of  what  under  the  laws 
of  Canada  are  maritime  liens,  upon  proof  that  by  the  lex  lod 
contractus  he  was  entitled  to  a  lien.  It  is  a  constant  practice 
in  our  courts  of  admiralty  to  decree  the  payment  of  surplus 
proceeds  to  mortgagees  and  others  having  liens  which  are 
not  enforceable  by  original  proceedings.  As  Mr.  Justice  Story 
observes,  (Conflict  of  Laws,  §  3226 :)  "Where  the  lien  or  priv- 
ilege is  created  by  the  lex  lod  contractus,  it  will  generally, 
though  not  universally,  be  respected  and  enforced  in  all  places 
where  the  property  is  found,  or  wTxere  the  right  can  be  bene- 
ficially enforced  by  the  lex  fori.  And  on  the  other  hand, 
where  the  lien  or  privilege  does  not  exist  in  the  place  of  the 
contract,  it  will  not  be  allowed  in  another  country,  although 
the  local  law  where  the  suit  is  brought  would  otherwise  sus- 
tain it."     Section  323 :   "But  the  recognition  of  the  existence 
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and  validity  of  stich  liens  by  foreign  countries  is  not  to  be 
confounded  with  the  giving  them  a  superiority  or  priority 
over  all  other  liens  and  rights  justly  acquired  in  such  foreign 
countries  under  their  own  laws,  merely  because  the  former 
liens  in  the  country  where  they  first  attached  had  there,  by 
law  or  by  custom,  such  a  superiority  or  priority."  In  Har- 
rison V.  Sterry,  5  Cranch,  289,  Chief  Justice  Marshall  used 
the  following  language:  "The  law  of  the  place  where  the 
contract  is  made  is,  generally  speaking,  the  law  of  the  con- 
tract ;  that  is,  it  is  the  law  by  which  the  contract  is  expounded. 
But  the  right  of  priority  forms  no  part  of  the  contract  itself. 
It  is  extrinsic,  and  rather  a  personal  privilege,  dependent 
upon  the  law  of  the  place  where  the  property  lies,  and  where 
the  court  sits  which  is  to  decide  the  cause. '^ 

It  is  believed  to  be  the  rule  of  the  English  as  well  as 
American  courts  of  admiralty,  after  the  payment  of  maritime 
liens,  to  direct  the  surplus  proceeds  to  be  paid  over  to  any 
one  who  may  have  a  lien  upon  such  proceeds  by  the  law  of 
the  place  where  the  contract  from  which  the  lien  arose  is 
made;  or,  at  least,  to  retain  the  fund  in  court  until  the  court 
of  chancery  shall  have  made  an  order  for  its  distribution. 
The  Flora,  1  Hagg.  298;  The  Harmonie,  1  W.  Bob.  178;  The 
Nordstjemen,  Swab.  260 ;  The  Gustaf,  6  L.  T.  (N.  8.)  660. 

But  even  if  the  foreign  court  should  misjudge  this  question, 
and  hold  that,  by  the  law  of  Ohio,  the  libellant  had  no  lien 
at  all  upon  the  vessel,  or  should  deny  his  petition  for  pay- 
ment from  the  remnants  in  court,  the  sale  would  not  thereby 
be  invalidated,  or  the  vessel  remain  subject  to  arrest  in  this 
•country.  This  was  the  precise  question  decided  in  Castrique 
V.  Imrie,  L.  E.  4  H.  of  L.  427.  That  was  an  action  of  trover 
by  the  assignee  of  a  mortgagee  for  the  conversion  of  the  ship 
Ann  Martin.  Defendant  claimed  title  as  purchaser  at  a 
judicial  sale  in  France,  The  question  arose  whether  the 
proceedings  in  the  French  civil  tribunal  were  in  personam  or 
in  rem.  It  was  held  that  the  sale  ordered  was  not  of  the 
interest  of  the  owner  in  the  ship,  as  upon  execution,  but  of 
the  ship  itself;  and  that  such  sale  divested  the  title  of  the 
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plaintifP,  although  he  had  set  up  his  mortgage  in  the  French 
court,  and  that  court  had  disallowed  it  under  a  misapprehen- 
sion of  his  rights  under  the  English  law. 

In  delivering  the  opinion  of  the  court  of  exchequer  cham- 
ber, on  appeal  from  the  common  pleas,  Mr.  Justice  Blacks 
bum  remarked:  "We  think  the  inquiry  is — First,  whether 
the  subject  matter  was  so  situated  as  to  be  within  the  lawful 
control  of  the  state  under  authority  of  which  the  court  exists ; 
and,  secondly,  whether  the  sovereign  authority  of  that  state 
has  conferred  on  the  court  power  to  decide  as  to  the  disposi- 
tion of  the  thing,  and  the  court  has  acted  within  its  jurisdic- 
tion." The  judgment  of  the  exchequer  chamber  was  affirmed 
by  the  house  of  lords,  their  lordships  holding  that  the  error 
of  the  French  court  in  construing  the  law  of  England  did  not 
render  its  judgment  void  in  a  foreign  country,  although  it 
would  have  been  otherwise  in  a  case  of  fraud,  and  that  they 
were  bound  to  give  it  effect,  at  least  so  far  as  to  sustain  the 
validity  of  the  sale. 

The  fact  that  the  vessel  in  this  case  was  sold  for  the  small 
sum  of  $1,000,  is  due  to  a  multiplicity  of  causes,  amongst 
others  the  uncertainty  of  the  law;  but  in  the  absence  of  fraud 
it  cannot  be  considered  an  element  in  the  decision  of  the 
case.  I  am  clearly  of  the  opinion  that  the  sale  was  valid,  and 
vested  a  complete  title  to  the  property  in  the  purchaser.  The 
libel  must  be  dismissed. 

As  the  cases  of  The  Kate  Moffatt  and  The  Gladiator  differ 
from  this  only  in  the  fact  that  libellants'  claims  were  rejected 
upon  the  ground  that  the  maritime  court  had  no  authority  to 
enforce  Uens  which  accrued  before  the  passage  of  the  act 
creating  the  court,  a  like  disposition  will  be  made  of  thenu 
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In  the  Matteb  op  the  Petition  op  the  Bane  op  Nova 
Scotia  v.  The  Pbogeedb  op  the  Bbig  Lillian. 

(Distriet  Court,  E.  2>.  Neto  York,    July  28, 1880.) 

1.  Seamen— Wages— Right  m  Freight— Lien  oir  Ship— Mortgagee — 
Priority. — The  rights  of  a  lender  upon  the  security  of  freight,  made 
payable  to  the  lender  by  a  bill  of  lading,  are  subject  to  the  seaman's 
right  in  the  freight  to  the  extent  of  his  wages.  Seamen  may  proceed 
for  their  wages  against  both  ship  and  freight.  When  they  do  so  pro- 
ceed, and  either  fimd  is  sufficient  to  pay  them  in  full,  the  court  can 
direct  as  to  the  mode  of  satisfying  their  decrees.  The  equity  in  the 
freight,  created  by  an  advance  upon  the  credit  of  the  freight,  is  no 
greater  than  the  equity  in  the  ship  created  by  a  mortgage  of  the  ship. 
As  between  two  such  creditors,  the  equitable  method  is  to  charge  the 
wages  upon  both  funds,  pro  rata, 

McDaniel  d  Souther y  for  the  bank  of  Nova  8cotia. 

Owen  d  Or  ay,  for  Moran. 

Benedict,  D.  J.  The  question  presented  by  this  petition 
arises  as  follows :  The  master  and  crew  of  the  brig  Lillian 
libelled  that  vessel,  and  also  the  freight  earned  npon  her  last 
voyage,  to  recover  their  wages.  The  vessel  has  been  seized  and 
sold,  the  proceeds  amounting  to  $4,000.  The  freight  proceeded 
against,  amounting  to  $1,095.96,  has  also  been  attached. 
The  master  has  obtained  a  decree  by  default  for  his  wages, 
amountmg  to  $270.41,  against  both  the  vessel  and  the  freight. 
The  seamen  have  obtained  a  decree  for  their  wages,  amounting 
to  the  sum  of  $264.30 ;  also  against  both  vessel  and  freight. 
Several  other  claims  were  presented  which  are  not  in  dis- 
pute; but,  after  paying  all  liens  but  those  of  the  master  and 
seamen,  there  remain  of  the  proceeds  of  the  vessel  in  court  more 
than  sufficient  to  pay  their  wages  without  resort  to  the  freight, 
and  of  the  freight  more  than  sufficient  to  pay  the  wages  without 
resort  to  the  vessel.  The  Bank  of  Nova  Scotia  now  makes  it 
appear  that  they  have  a  mortgage  upon  the  vessel  exceeding  in 
amount  the  whole  of  the  proceeds  now  remaining  in  the  regis* 
try,  and  having  made  due  proof  of  their  mortgage,  and  the 
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amount  due  thereon,  they  apply  to  the  oourt,  by  petition,  for 
an  order  direoting  that  the  wages  of  the  master  and  orew  may 
be  paid  out  of  the  freight,  and  that  the  whole  of  the  proceeds 
of  the  vessel  remaining  in  the  registry  may  be  paid  to  them 
in  satisfaction  ^o  tanto  of  their  mortgage. 

James  A.  Moran  also  makes  it  appear  that  the  freight  in 
question  was  made  payable  to  him,  by  the  bill  of  lading,  as 
security  for  certain  advances  made  by  him  to  pay  expenses 
of  the  vessel  incurred  in  fitting  out  and  performing  the  voy- 
age in  which  the  freight  now  in  the  registry  was  earned, 
which  advances  he  has  shown  amount  to  more  than  the 
amount  of  the  freight  in  the  registry,  whereupon  he  asks  to 
have  the  wages  of  the  master  and  crew  paid  out  of  the  pro- 
ceeds of  the  vessel,  and  the  amount  of  the  freight  in  the  reg- 
istry paid  over  to  him. 

In  this  controversy  the  owners  of  the  vessel  have  not  ap- 
peared, and  no  claim  has  been  made,  on  their  behalf,  to 
any  part,  either  of  the  proceeds  of  the  vessel  or  the  freight. 
No  defence  was  made  to  the  demand  of  the  master  and 
crew,  either  by  the  owners  or  by  the  Bank  of  Nova  Scotia,  or 
any  other  person,  and  accordingly  the  master  as  well  as  the 
seamen  have  obtained  decrees  for  their  wages  against  both 
the  ship  and  the  freight.  As  the  demands  of  the  master  and 
crew  can  be  paid  in  full,  either  or';  of  the  freight  or  out  of 
the  proceeds  of  the  vessel,  they  care  not  to  which  fund  they 
resort  for  the  satisfaction  of  their  decrees,  and  make  no  oppo- 
sition to  any  order  that  may  be  made  respecting  the  pay- 
ments of  their  demands.  It  is  thus  seen  that  this  is  a 
controversy  between  two  creditors,  one  of  whom  has  made 
advances  on  the  security  of  the  ship,  the  other  on  the  security 
of  the  freight. 

It  has  been  contended,  in  behalf  of  the  holders  of  the  mort- 
gage upon  the  ship,  that  Moran  acquired  no  lien  upon  the 
freight  by  reason  of  his  advances,  and,  therefore,  inasmuch 
as  his  right  is  simply  that  of  an  assignee  of  the  ship-owner, 
that  the  question  at  issue  is  the  same  as  if  the  controversy 
were  between  the  ship-owner  and  the  mortgagee,in  which  case. 
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S8  the  master  and  crew  can  resort  to  either  the  ship  or  the 
freight  for  the  satisfaction  of  their  demand,  while  the  mort- 
gagee can  resort  to  the  ship  alone,  the  wages  should  be  satis- 
fied out  of  the  freight,  in  accordance  with  a  familiar  rule  in 
equity.  This  contention  is  partly  right  and  partly  wrong.  It 
is  undoubtedly  true  that  Moran  acquired  no  lien  upon  the 
freight  for  his  advances.  His  right  depends  upon  the  con^ 
tract  made  with  him  by  the  ship-owner,  that  the  freight  should 
be  collected  by  him  and  applied  to  him  to  repay  whatever 
might  be  due  him  for  the  moneys  he  had  advanced.  His 
interest  in  the  freight  must,  therefore,  be  subject  to  that  of 
the  seamen.  But  it  does  not  follow  that  he  is  thereby  elimi* 
nated  from  this  controversy,  as  the  mortgagee  contends.  If 
he  were,  the  same  reasoning  would  eliminate  the  mortgagee. 
The  ship-owner  is  the  one  that  has  been  eliminated,,  leaving 
the  mortgagee  of  the  ship  and  the  assignee  of  the  freight  the 
only  parties  to  the  controversy,  and  their  right  and  their 
equities  alone  to  be  considered.  { 

It  has  been  urged  in  behalf  of  the  assignee  of  the  freight  that 
his  advances  were  made  for  the  purpose  of  enabling  the  ship 
to  earn  the  very  freight  which  he  now  claims,  and  a  superior 
equity  arises  in  his  favor  out  of  that  fact.  But,  as  before 
stated,  the  law  gave  him  no  lien  upon  the  freight  for  his 
advances,  and  I  am  unable  to  see  that  the  fact  that  tho 
money  was  applied  to  payments  for  the  outfits  of  the  vessel 
for  this  voyage  gives  him  any  greater  equity  in  the  freight 
than  that  acquired  in  the  ship  by  the  mortgagee  of  the  ship, 
through  his  advances.  As  between  these  two  parties  the  equi* 
ties  are  equal. 

If  the  holder  of  the  mortgage  upon  the  ship  has  no  equity 
superior  to  that  of  the  assignee  of  the  freight,  his  applica- 
tion to  have  the  wages  paid  out  of  the  freight  cannot  be 
granted,  unless  it  can  be  held,  as  matter  of  law,  that  the  lien 
of  the  seamen  does  not  attach  to  the  ship  when  there  is 
freight  sufficient  to  pay  the  wages,  and  available  to  the  sea- 
men for  that  purpose.  Manifestly,  no  such  proposition  can 
be  sustained.     The  seamen  have  a  right  in  the  freight,  and  at 
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the  same  time  a  lien  upon  the  ship.  The  ship  is  as  much  bound 
for  the  payment  of  the  wages  as  is  the  freight.  The  seamen 
may  resort  to  either  fund  in  the  first  instance,  and,  that  prov- 
ing insufficient,  they  may  resort  to  the  other;  or,  as  here, 
they  may  proceed  against  both  at  the  same  time.  When, 
however,  they  do  proceed  against  both,  and,  as  here,  either 
proves  sufficient,  the  court  has  the  undoubted  right  to  con- 
trol the  method  of  satisfying  their  decrees.  And  when  there 
are  two  creditors  whose  equities  are  equal,  one  of  whom  is 
entitled  to  the  surplus  of  the  freight  and  the  other  to  the  sur- 
plus proceeds  of  the  ship,  the  only  equitable  method  is  to  direct 
that  the  wages  be  charged  against  both  funds  pro  rata.  That 
is  to  say,  that  out  of  the  freight  shall  be  paid  the  master  and 
crews,  upon  their  decrees,  a  sum  bearing  the  same  propor- 
tion to  the  whole  amount  of  the  wages  as  the  amount  of  the 
freight  bears  to  the  balance  of  the  proceeds  of  the  ship  in  the 
registry,  and  that  the  remainder  of  the  wages  shall  be  paid 
out  of  the  proceeds  of  the  ship.  The  freight  moneys  in  court 
after  such  deduction  may  then  be  paid  to  Moran,  upon  his 
filing  his  petition  therefor,  and  the  proceeds  of  the  ship  re- 
maining after  such  deduction  may  then  be  paid  to  the  Bank 
of  Nova  Scotia,  upon  the  present  petition. 
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LoNGSTBBBT  t;.  Steam-Boat  E.  B.  Spbd^gbb.* 

{District  GouH^  8.  Z>.  Ohio.    December  2, 1880.) 

!•  Sbamen^Ihplibd  Contract  fob  Tbip.^Iii  the  absence  of  an  express 
agreement,  the  law  will  imply  that  the  employment  of  a  seaman  upon 
a  steam-boat  is  for  the  trip  which  she  is  then  engaged  in. 

2.  KiOHTS  OF  Injubed  Seamkit. — A  seaman  who,  without  his  fault,  is 
injured  in  the  service  of  the  boat,  is  entitled  to  his  full  wages  for  the 
trip  or  other  period  of  service  which  he  had  then  entered  upon,  and 
to  be  cured  at  the  expense  of  the  boat. 

In  Admiralty.     Hearing  on  libel,  answer  and  testimony. 

The  libel  alleged  that  on  December  13,  1879,  the  master 
engaged  the  libellant  as  fireman  on  the  Springer  for  the  trip 
from  Cincinnati  to  New  Orleans  and  return,  at  the  wages  of 
$35  per  month ;  that  he  entered  upon  his  duties  as  such  fire- 
man, and  that  on  December  17,  1879,  while  in  the  perform- 
ance of  the  same,  he  was  directed  by  said  master  to  disen- 
gage a  tree  that  had  caught  in  one  of  the  wheels  of  said 
steam-boat,  and  while  occupied  in  disengaging  said  tree, 
without  any  fault  or  negligence  on  his  part,  his  arm  was 
caught  between  said  tree  and  wheel,  and  crushed  and  bruised 
so  that  he  was  wholly  disabled  for  the  remainder  of  said  trip; 
that  said  trip  lasted  32  days,  for  which  he  claimed  full  wages; 
that  he  was  put  to  expense  for  medical  attendance  and  sup- 
plies and  subsistence  to  the  amount  of  $50;  for  all  of  which 
he  prayed  the  decree  of  the  court. 

The  answer  denied  all  of  the  above-mentioned  allegations 
except  the  mere  fact  of  injury,  and  averred  that  the  same 
had  been  caused  solely  by  libellant's  negligence. 

Bateinan  d  Harper^  for  libellant. 

Matthews,  Ramsey  dt  Matthews,  for  claimants. 

Swing,  D.  J.  The  evidence,  I  believe,  establishes  an  em- 
ployment for  a  month.  But  even  if  the  fact  was  otherwise, 
and  there  was  no  express  agreement  as  to  the  length  of  the 
employment,  the  law  would  imply  that  it  was  for  the  trip. 
Worth  v.  Steam-boat  Lioness  No.  2,  3  Fed.  Rep.  922;  Jansen 

^Reported  by  Florien  Giauque  and  J.  C.  Harper,  of  the  Cincinnati 
bar. 
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y.  The  Heinricht  Crabbe,  226.  The  trip  haying  ocoapied  a 
month,  it  makes  no  difference  which  way  it  is  treated. 

As  to  the  qaestion  of  injury :  The  libellant  was  directed  by 
the  captain,  or  some  other  superior  officer  of  the  boat,  to 
remoye  the  obstruction  from  the  wheel.  It  was  a  perilous 
undertaking;  he  used  all  ordinary  care,  but  was  injured.  I 
understand  the  law  to  be  that  where  a  seaman  is  injured  in 
the  service  of  the  boat,  without  any  fault  on  his  part,  he  is 
entitled  to  recover  his  full  wages  for  the  trip  or  period  for 
which  he  was  employed,  and  the  expense  incurred  in  his  cure. 
NeiUon  y.  The  Laura,  2  Sawy.  242;  The  North  America,  5 
Ben.  486;  Morgan  y.  The  Ben  Flint,  6  Am.  Law  Beg.  (N.  8.) 
707;  S.  C.  1  Abb.  U.  S.  126;  Sim  y.  Jackson,  1  Wash.  414; 
The Nimrod,Wskie,  1,9;  The  Forest, lA.  420;  Harden  y.  Gor- 
don, 2  Mass.  541;  Reed  y.  Canfield,  1  Sumn.  195.  This  is  a 
well-established  doctrine  of  admiralty  law;  and,  the  libellant 
having  brought  himself  within  the  rule,  he  is  entitled  to 
recover. 

There  is  no  dispute  as  to  the  fact  that  the  libellant  was 
severely  injured,  and,  in  consequence  thereof,  unable  to  per- 
form his  duties  as  fireman  during  the  remainder  of  the  trip. 
The  evidence  shows  that  he  was  to  receive  $35  per  month; 
that  the  expense  of  medical  attendance  amounted  to  $15, 
and  of  ice,  medicines,  and  other  supplies  furnished  during 
sickness,  $10;  in  all,  $60;  and  a  decree  will  accordingly  be 
entered  for  that  amount. 
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ETTiNa  and  others  v.  Mabx's  Exboutob. 
lOSrcuit  CotBTtt  B.  D.  Virffinia.    Jim«y  1880.) 

1.  Equity — Statute  of  Ldcitations  —  Concurrbnt  Jurisdiction. — A 
court  of  equity  is  only  bound  to  apply  the  statute  of  limitations  where 
its  jurisdiction  is  concurrent  with  that  of  a  court  of  law. 

a.  Samb— Same — Ezclubitb  Jubibdiotiok.^A  court  of  equity  generally 
acts  in  analogy  to  the  statute  of  limitations,  but  is  not  bound  by  it, 
where  its  jurisdiction  is  ezclusiye  of  that  of  a  court  of  law. 

8.  Bamep— Samb  —  Laches.  ^  A  court  of  equity,  however,  does  not  act  in 
analogy  to  the  statute  of  limitations  where  there  has  been  gross  laches 
in  prosecuting  rights,  or  long  and  unreasonable  acquiescence  in  the 
assertion  of  adverse  rights. 

4.  Bamb— Samb— Trustee  ahd  Cestui  Que  Trust.— It  Is  a  general  rule 
that,  as  between  a  trustee  and  his  eettvi  que  tru$t^  neither  the  statute 
of  limitations,  nor  the  rule  of  analogy,  nor  lapse  of  time  will,  in  gen* 
eral,  affect  the  right  of  ^the  beneficiary  to  redress ;  yet  equity  will  in 
such  cases,  when  the  circumstances  require  it,  enforce  against  the 
cMti  que  truBt^  especially  where  the  rights  of  third  persons  are  con- 
cerned, its  own  peculiar  maxim,  wgHantibuM  U  non  dormientibut  jwa 
iubserviunt, 

6.  Samb— Same— Samb.— Among  such  exceptional  cases  are  (1)  those  in 
which  the  public  convenience  requires  that  there  shall  be  a  speedy 
end  of  strife;  (2)  those  in  which  some  of  the  principal  parties,  in 
transactions  sought  to  be  reviewed,  are  dead  and  their  vouchers  lost ; 
(3)  those  in  which  the  court  could  not  be  certain,  from  lapse  of  time, 
that  relief,  apparently  proper,  would  certainly  be  just ;  and  (4)  those 
in  which  the  disturbance  of  purchasers  or  transactions  acquiesced  in 
for  a  greater  or  less  time  would  prejudice  the  vested  rights  of  third 
•     persons. 

6.  Same — Samb — Samb — ^Acquiescence. — Held,  under  the  circum- 
stances of  this  case,  that  an  acquiescence  for  12  years  in  an  in- 
vestment of  a  trust  fund  in  confederate  bonds  would  prevent  the 
cestuis  que  trust  from  recovering  the  scaled  value  of  the  confed- 
erate money  with  which  such  bonds  were  purchased,  at  the  ex- 
pense of  the  subsequent  creditors  of  the  trustee. 

?.  Trustee  and  Cestui  Que  Trust— Coverture.— 5tf^d,  furtTier,  that 
|uch  ceHuis  que  trust  were  not  barred  from  suing  the  trustee  by  covert- 
ure, or  by  being  otherwise  not  sui  jwriK 

In  Chancery. 

Samuel  Marx,  of  Biohmond,  Virginia,  died  in  the  fall  of 
1860,  leaving  a  large  estate^  consisting  in  part  of  real  estate, 
T.4,no.8— 48 
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but  chiefly  of  valuable  stocks  and  bonds.  He  left  a  will 
appointing  his  brother  Dr.  Frederick  Marx,  his  nephew  Ed- 
ward Mayo,  both  of  Richmond,  and  another  who  never 
qualified,  his  executors,  and  also  trustees  for  the  trusts 
created  by  his  will;  and  devised  to  Frederick  Marx,  and  cer- 
tain of  his  adult  nephews,  certain  portions  of  his  estate  in 
absolute  right,  and  to  his  executors  the  residue  thereof;  but 
charged  them  as  trustees,  as  to  these  portions,  with  certain 
trusts  in  favor  respectively  of  Judith  Meyers,  Harriet  M. 
Etting,  Caroline  Barton,  and  Adeliile  Mayo,  his  married  'sis- 
ters then  living;  and  of  certain  daughters  of  his  deceased 
sisters  Louisa  Myers  and  Frances  Etting.  He  directed  all 
his  real  estate  and  personalty  to  be  sold  as  soon  as  possible 
after  his  death,  and  those  proportions  of  the  proceeds  which 
were  not  devised  absolutely  to  be  invested  in  good  and 
secure  stocks,  with  power  in  the  trustees  to  convert  them 
into  other  stocks,  the  securities  to  be  taken  in  the  names  of 
the  executors  for  the  beneficiaries  named  in  the  will,  and  to 
show  on  their  face  for  whose  benefit  they  were  respectively 
to  be  held ;  and  provided  that  these  securities  should  have 
the  character  of  realty  in  the  event  of  the  death  of  those 
entitled. 

Frederick  Marx  was  the  only  one  of  those  named  as  exe- 
cutors who  qualified  shortly  after  the  death  of  Samuel  Marx, 
which  he  did  on  the  thirteenth  December,  1860.  He  seems 
to  have  filed  an  appraisement  of  the  estate  in  due  time, 
according  to  law,  and  to  have  accounted  regularly,  before  *a 
proper  commissioner,  as  to  his  transactions  for  the  years 
ending  December  13,  1861;  December  13,  1862;  December 
18,  1863 ;  and  for  the  subsequent  period  ending  September 
7,  1864.  I  believe  that  it  is  admitted  that  he  made  the 
sales  and  investments  required  by  the  will  in  good  faith;  no 
fraud  being  charged  or  pretended  in  regard  to  any  of  his 
transactions. 

On  November  26,  1864,  up  to  which  time  Frederick  Marx 
had  acted  as  sole  executor  and  trustee,  he  turned  over  to  Ed- 
ward Mayo,  who  had  then  just  qualified  as  executor  and 
trustee,  all  the  fitocks,  bonds,  funds,  and  estate  in  his  hands. 
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taking  minate  and  detailed  yoachers  and  receipts  from  him; 
and  from  the  time  of  doing  so  he  does  not  seem  to  have  had 
any  actual  connection  with  the  estate  or  the  trusts  of  the  will, 
either  in  the  capacity  of  executor  or  trustee;  and  this  fact 
seems  to  have  been  well  known  to  complainant  and  peti- 
tioner. The  subsequent  accounts  of  Edward  Mayo,  made  up  by 
commissioners  of  court,  show  that  Frederick  Marx  had  turned 
over  the  estate  in  the  manner  just  stated  to  Edward  Mayo. 

The  disconnection  of  Frederick  Marx  from  the  estate  at  the 
date  named  seems  to  be  acknowledged  by  the  bill  and  recog- 
nized by  the  decree  in  a  friendly  suit  which  was  instituted  in 
the  circuit  court  of  Richmond  in  March,  1869,  entitled  Etting 
et  al.  y.  Marx  et  aL;  the  object  of  which  was  to  substitute  as 
trustee  for  Mrs.  Etting,  then  under  coverture,  Francis  M.  Et- 
ting, one  of  her  adult  sons,  in  the  place  of  Edward  Mayo. 
It  is  not  pretended  that  Frederick  Marx  acted  or  was  consid- 
ered as  acting  in  the  capacity  of  executor  or  trustee,  after 
November  26,  1864,  whatever  his  legal  relation  to  the  trust 
might  have  been.  The  bill  in  the  friendly  suit  just  named 
recites  that  the  powers  of  Frederick  Marx  had  been  revoked 
after  he  had  ''acted  for  a  time.**  The  transactions  of  Fred- 
erick Marx  in  the  years  1861,  1862,  and  1863,  in  the  securi- 
ties  of  the  estate,  were  very  large,  aggregating  probably  $75,- 
000.  After  1861  they  consisted  of  sales  of  stocks  for 
confederate  money,  and  in  the  exchange  of  one  sort  of  bonds 
for  another,  and  of  stocks  in  the  name  of  Samuel  Marx  for 
those  in  the  name  of  the  executor  for  the  respective  benefici- 
aries of  the  trusts  of  the  will. 

These  transactions  are  not  brought  in  question  in  the  pres- 
ent litigation ;  but  in  the  year  1864,  or  chiefly  in  that  year, 
Frederick  Marx  bought,  with  confederate  money  received  for 
other  stocks,  a  large  amount  of  the  bonds  of  the  confederate 
government.  The  securities  of  every  name  which  Frederick 
Marx  held  as  the  result  of  his  transactions  under  the  will  were, 
as  before  stated,  all  turned  over  on  November  26, 1864,  by  him 
to  Edward  Mayo,  and  Edward  Mayo  has  duly  turned  over  all 
of  them  except  the  confederate  bonds  to  the  persons  entitled. 
The  confederate  bonds,  however,  were  refused  by  some  of  the 
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benefioiaries;  anA  the  object  of  the  prese|it  litigation  is  to 
recover  of  the  representatiye  of  Frederick  Marx  the  scaled 
value  of  the  confederate  money  he  received  in  1864,  or  chiefly 
ill  that  year,  and  which  he  expended  in  the  purchase  of  the 
confederate  bonds  which  have  been  refused  by  some  of  the 
beneficiaries  of  the  will  of  Samuel  Marx.  The  suit  was 
brought  by  Harriet  M;  Etting,  who  became  $ui  juris  on  the 
death  of  her  husband  in  1870.  It  was  brought  in  February, 
1877,  and  those  of  the  other  beneficiaries  who  have  been  dis- 
posed to  join  in  the  litigation  have  come  in  by  petition.  The 
controversy  is  chiefly  in  regard  to  the  confederate  bonds.  A 
smaller  matter,  also  in  controversy,  is  that  presented  by  the 
petition  of  Moses  Myers,  for  whom  Frederick  Marx  made  a 
deposit  of  $3,004  in  the  Bank  of  Virginia  at  Richmond  on 
May  6,  1868,  Myers  being  then  in  the  federal  lines,  and  not 
having  notice  of  the  deposit  at  the  time,  nor  at  any  time 
before  April,  1865,  when  it  became  worthless  by  the  insolv- 
ency of  the  bank. 

Frederick  Marx  was  married  in  1S74,  and  died  in  the  be- 
ginning of  1877,  shortly  before  the  filing  of  Mrs.  Etting's 
bill.  He  left  debts  to  the  amount  of  $5,200,  contracted,  I 
believe,  within  a  few  years  before  his  death;  none  of  which 
could  be  paid  if  the  claims  of  the  complainant  and  petition- 
ers in  this  litigation  were  sustained  by  the  court. 

Harriet  M.  Etting  beoajne  9ui  juris,  as  before  stated,  in 
1870.  In  March,  1869,  during  her  coverture,  her  son,  Frank 
M.  Etting,  who  was  then  an  adult,  was  substituted,  on  her 
own  prayer,  for  Edward  Mayo,  as  her  trustee,  by  decree  of 
the  circuit  court  of  Richmond,  as  before  mentioned.  Very 
soon  after  the  appointment  of  Frank  M.  Etting  as  such 
trustee  all  the  securities  which  Edward  Mayo  held  for  Mrs. 
Etting,  which  had  been  turned  over  by  Frederick  Marx  in 
November,  1864,  were  turned  over  to  Etting  by  Mayo,  and 
were  all  received,  except  the  confederate  bonds. 

In  a  letter  of  June  18,  .1869,  occupied  almost  exclusively 
with  statements  and  inquiries  about  the  stocks  and  bonds 
which  had  been  forwarded  to  him  by  Mayo,  Frank  M.  Etting 
wrote  to  Edward  Mayo,  on  one  point,  as  follows : 
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"I  must  here  take  occasion  to  say  that  we  have  heard,  acci- 
dentally, that  Uncle  Frederick  had  been  told  (in  some  unfor- 
tunate discussion  with  a  member  of  the  family)  that  it  was 
our  intention  to  take  legal  steps  against  him  in  consequence 
of  some  of  his  investments.  Such  statement  tra«  utterly  mth^ 
out  foundation.  Mother's  remark  on  hearing  of  it  was  that 
there  were  but  few  of  the  family  left,  and  she  would  never 
consent  to  such  a  course  for  50  times  the  amount.  I  join 
most  entirely  in  the  feeling,  and  I  beg  you  will  assure  Uncle 
Frederick  of  this.  However  unfortunate  the  results  have 
been,  no  one  of  our  family  has  ever  ascribed  to  him  any 
action  inconsistent  with  his  near  relationship,  or  his  charac- 
ter as  an  honorable  man;  nor  has  any  remark  been  made  in 
my  presence  but  what  might  well  be  repeated  in  his.  I  regret 
it  should  be  necessary  for  me  to  give  such  assurances;  but 
this  is  not  the  first  time  that  an  effort  has  been  made  to  cre- 
ate differences  in  the  family — always  bad  enough,  but  ten- 
fold worse  if  arising  from  mere  pecuniary  considerations. 
Aside  from  any  claim  of  any  kind,  and  with  no  intention 
of  action  in  the  matter,  I  still  (to  be  perfectly  frank  with 
you)  cannot  feel  justified  in  my  own  eyes  in  receipting  for 
certificates  of  confederate  stock.  I  do  not  want  to  embarrass 
your  settlement  in  any  way,  or  delay  it,  and  we  will  see  what 
can  be  done  as  soon  as  I  have  more  time.** 

In  a  letter  of  kinship  dated  July  3,  1869,  Frank  M.  Etting 
wrote,  among  other  things,  to  Edward  Mayo  as  follows :  "  I 
transmit  herewith  a  receipt,  etc. ;  also  return  what  I  am  not 
entitled  to  give  a  receipt  for.  The  money  so  invested  has 
gone,  but  I  think  all  can  say,  let  it  go/'  He  alluded  to  the 
confederate  bonds. 

John  A.  Coke  and  W.  W.  Henry,  for  complainants. 

John  S.  Wise,  for  defendant. 

Hughes,  D.  J.  There  is  little  to  be  considered  in  this  case, 
except  the  liability  of  the  estate  of  Frederick  Marx  for  the 
scaled  value  of  the  confederate  money,  which,  in  1864,  or 
chiefly  in  that  year,  he  invested  in  confederate  bonds.  No 
one  disputes  that  these  bonds  were  an  illegal  object  of  invest- 
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ment.  All  investments  in  them  have  been  irrevocably  decided 
to  be  void,  as  having  been  made  "in  aid  of  the  rebellion." 

It  is  not  charged,  however,  that  there  was,  on  the  part  of 
the  deceased  trustee,  any  fraudulent  motive  or  intention^ 
moral  or  political,  in  making  the  investments.  There  is  no 
element  or  charge  of  fraud,  actual  or  constructive,  in  the 
present  case;  and  so  the  only  question  is  one  of  liability  for 
a  well-intended  but  illegal  act.  Nor  can  it  be  denied  that  the 
estate  is  liable  for  these  investments,  unless  it  has  been 
absolved  by  the  bar  of  the  stattUes  of  limitations,  or  by  the 
laches  of  the  complainant  'knd  petitioners  in  this  suit,  or  by 
their  acquiescence  so  long  as  to  render  the  enforcement  of  their 
demands,  at  this  late  day,  derogatory  to  the  rights,  interests, 
or  equities  of  others,  which  have  resulted  from  that  protracted 
acquiescence. 

As  to  the  statutes  of  limitations  I  do  not  think  they  affeet 
this  case,  either  directly  or  by  analogy.  In  general,  equity 
merely  follows  the  analogies  of  the  law  in  respect  to  limita- 
tionsw  A  court  of  equity  is  bound  to  apply  the  statute  only  in 
cases  where  the  courts  of  law  and  equity  would  have  concur- 
rent jurisdiction;  that  is  to  say,  where  the  complainant  might 
have  gone  into  a  court  of  law  with  his  cause  instead  of  com- 
ing into  chancery.  "In  such  cases  courts  of  equity  consider 
themselves  within  the  spirit  of  the  statute  and  act  in  obedience 
to  it;  but,  in  the  consideration  of  purely  equitable  rights  and 
titles,  they  act  in  analogy  to  the  statute,  but  are  not  bound 
by  it."  Hall  v.  Rtissell,  3  Saw.  515.  "In  all  cases  of  concur- 
rent jurisdiction,  at  law  and  in  equity,  statutes  of  limitations 
seem  equally  obligatory  in  each  court ;  and  courts  of  equity 
do  not  act  so  ipuch  in  analogy  to  the  statutes  as  in  obedience 
to  them."  2  Story's  Eq.  Jur.  1520.  In  a  great  variety  of 
other  cases,  however,  courts  of  equity  act  only  upon  the  analogy 
of  the  limitations  at  law,  and  not  in  obedience  to  .the  statutes. 
A  leading  and  very  instructive  case  on  this  subject  is  Havens- 
den  V.  Lord  Annesley,  2  Sch.  &  Lefroy,  629  et  seq. 

There  is  also  still  another  class  of  cases  in  which  equity 
courts  disregard  both  the  statutes  of  limitations  and  the 
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principle  of  analogies,  and  act  on  considBrations  peculiar 
to  them9elves;  that  is  to  say,  **on  their  own  inherent  doc- 
trine of  discouraging,  for  the  peace  of  society,  antiquated 
demands,  by  refusing  to  interfere  where  there  has  been  gross 
laches  in  prosecuting  rights,  or  long  and  unreasonable  acqui- 
escence in  the  assertion  of  adverse  rights."  2  Story's  Eq.  Jur. 
1620. 

Thus,  to  recapitulate,  there  are  three  classes  of  cases  with 
reference  to  the  bar  of  time — First,  those  in  which  equity  is 
bound  to  apply  the  statutes  of  limitations;  second,  those  in 
which  it  merely  acts  in  analogy  to  those  statutes;  and,  third,. 
those  in  which  it  is  neither  boui^d.  by  nor  acts  upon  the  prin* 
ciple  of  analogy  to  them,  but  proceeds  on  doctrines  peculiar 
to  and  inherent  in  itself. 

The  present  is  not  a  case  of  the  first  class.  It  is  not  a  case 
in  which  the  jurisdiction  of  law  and  equity  is  concurrent,  and 
in  which  the  complainants  might  have  gone  into  one  court  or 
the  other  at  option.  It  is  a  suit  between  cestuis  que  tritst  and 
a  trustee ;  a  case  within  the  exclusive  jurisdiction  of  equity ; 
for,  though  the  law  courts  have  jurisdiction  in  a  few  cases  of 
the  simpler  trusts,  yet,  in  general,  equity  has  exclusive  juris- 
diction over  trusts.  "Estates  vested  in  persons  upon  partic- 
ular trusts  and  confidences  are  wholly  without  cognizance  at 
common  law,  and  the  abuses  of  such  trusts  and  confidences 
are  beyond  the  reach  of  any  legal  process."  1  Story's  Eq. 
Jur.  29. 

It  is  elementary  law  that  trusts  are  exclusively  within  the 
cognizance  of  equity.  The  present  is  not,  therefore,  a  case 
of  concurrent  jurisdiction  of  law  and  equity,  and  is  not  one 
in  which  I  am  bound  by  the  statutes  of  limitations.  Many, 
and,  indeed,  most  of  the  suits  in  chancery,  in  which  the 
trustee  and  cestui  que  trust  are  parties  on  one  side,  and  others 
are  parties  in  adverse  interest  on  the  other,  rank  in  the  first 
class  of  cases  that  have  been  mentioned,  where  equity  is 
bound  by  the  statutes  of  limitations.  An  instance  of  such 
cases  was  that  of  Livesay  v.  Holms,  14  Grat.  441.  A  widow 
had  qualified  as  administratrix  of  her  husband,  and  taken 
possession  of  and  held  slaves,  in  which  she  claimed  a  life 
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estate  under  her  father's  will.  She  was  afterwards  removed 
from  her  office  of  administratrix,  bat  continued  to  hold  the 
slaves  for  more  than  five  years  after  such  removal.  Held^ 
that  the  statute  of  limitations  will  protect  her  against  any 
claim  by  the  administrator  d.  b.  n.,  and  next  of  kin  of  her 
husband,  and  that  the  fact  that  one  of  the  next  of  kin  had 
been  a  married  woman  during  the  whole  period,  will  not  pre- 
vent the  running  of  the  statute  against  her.  This  was  a  suit 
in  equity,  but  might  have  been  brought  at  law. 

Nor  do  I  think  the  case  at  bar  falls  within  the  second 
class  of  cases  that  have  been  described — those  in  which  courts 
of  equity  follow  the  analogies  of  limitation  enforced  at  law. 
Those  are  oases  in  which,  though  cognizable  exclusively  in 
equity,  the  reason  of  the  law  of  limitation  applies  as  cogently 
as  in  suits  at  law.  The  instances  of  this  class  mentioned  by 
Judge  Story  are  suits  for  real  estate,  where  there  has  been 
adverse  possession  for  20  years,  brought,  say,  by  a  mortgagee; 
and  suits  brought  to  subject  real  estate  to  the  liens  of  judg- 
ments, where  there  has  been  no  effort  to  enforce  the  judg- 
ments for  20  years.  The  mere  fact  that  equity  has  juris- 
diction to  foreclose  a  mortgage,  or  enforce  the  lien  of  a 
judgment,  upon  real  estate,  is  held  not  to  effect  the  reason  of 
the  law  of  limitations  which  bars  actions  at  law  after  certain 
periods  of  time.  It  cannot  be  pretended  that  the  present 
suit  falls  within  that  class  of  cases. 

I  conclude  that  it  falls  within  the  third  class,  to-wit,  that 
in  which  equity,  wholly  ignoring  the  statutes  of  limitations  by 
which  the  law  arbitrarily  bars  actions  after  periods  of  time 
arbitrarily  fixed,  assumes  the  untrammelled  prerogative  of 
deciding,  upon  the  circumstances  of  the  particular  case  before 
it,  whether  the  complainant  has  used  puch  diligence  in  exhib- 
iting his  demand  as  the  nature  of  th^e  case  required;  and 
whether,  in  giving  him  relief  after  such  delay  as  has  occurred, 
the  court  can  be  certain  not  only  of  his  right  to  it,  but  also 
that  it  can  be  granted  without  injury  to  the  rights  of  persons 
who  may  be  thereby  injured  in  consequence  of  the  delay. 

A  review  of  the  cases  of  this  latter  class  which  have  been 
decided  by  courts  of  equity  will  reveal  a  great  elasticity  in  the 
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period  which  has  heen  held  sufficient  to  disentitle  complain- 
ants from  recovering  their  demands.  In  regard  to  frand, 
though  it  is  settled  that  no  lapse  of  time  will  bar  so  long  as 
it  is  concealed,  and  that  neither  the  statute  nor  the  principle 
of  analogy  will  begin  to  run  except  from  the  time  the  fraud  is 
unkennelled,  yet  it  is  equally  settled  that  if  there  be  laches  or 
acquiescence,  and  unreasonable  delay  after  that  event,  equity 
will  then  apply  its  usual  principles  in  determining  whether  or 
not  to  grant  the  relief  demanded.  It  is  equally  a  rule  that,  as 
between  a  trustee  and  his  cestui  que  trusty  neither  the  statute, 
nor  the  rule  of  analogy,  nor  lapse  of  time  will,  in  general, 
affect  the  right  of  the  beneficiary  to  redress;  yet  equity  will 
in  such  cases,  when  the  circumstances  require  it,  enforce 
against  the  cestui  que  trust,  especially  where  the  rights  of  third 
persons  are  concerned,  its  own  peculiar  maxim,  vigilantibus 
et  non  dormientibus  jura  svbserviunt;  and  while  there  are  cases 
of  this  class  where  equity  has  granted  relief  after  a  great 
length  of  time,  even  60  yeara,  yet  there  are  others  in  which  it 
has  refused  it  after  only  a  few  months. 

Among  the  cases  which  have  been  held  not  to  be  affected  by 
the  statutes  of  arbitrary  limitations,  or  the  rule  of  analogy 
to  them,  are  (1)  those  in  which  the  public  convenience  requires 
that  there  shall  be  a  speedy  end  of  strife;  (2)  others  in  which 
some  of  the  principal  parties,  in  transactions  sought  to  be 
reviewed*  are  dead  and  their  vouchers  lost;  (8)  others  in 
which  the  court  could  not  be  certain,  from  lapse  of  time,  that 
relief,  apparently  proper,  would  certainly  be  just;  (4)  others 
where  the  disturbance  of  purchases  or  transactions  acquiesced 
in  for  a  greater  or  less  time  would  prejudice  the  vested  rights 
of  third  persons.  The  following  are  the  more  important  of 
the  cases,  falling  within  the  classes  which  have  been  named, 
which  have  been  cited  at  bar.  In  Bryan  et  al.  v.  Weems^  29 
Ala.  423,  it  was  held  that  the  statute  of  limitations  barred  a 
trustee  who  had  neglected  to  sue  for  slaves  held  subject  to  a 
trust  during  the  period  of  statutory  limitation;  and  that  the 
rights  of  the  cestui  que  trust  were  also  barred.  In  Flanders  y. 
Flanders,  23  Ga.  249,  which  was  a  suit  by  the  widow  of  an 
intestate  and  a  married  daughter  and  husband  to  set  aside 
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the  sale  of  a  slave  by  the  administrator  alleged  to  have  been 
made  to  himself,  more  than  ten  years  after  the  sale  was 
made,  it  was  held  to  have  been  brought  too  late,  the  widow 
having  been  10  years  mi  juris,  and  the  daughter  four  years 
through  marriage ;  the  delay  being  unreasonable. 

In  Hough  y.  Coughlan,  41  111.  131,  there  had  been  a  con- 
tract by  bond  for  the  conveyance  of  land,  and  after  12  years 
a  bill  was  brought  for  specific  performance,  and  the  court 
held  that  there  had  been  unreasonable  delay:  "'That  great 
delay  of  either  party  unexplained,  in  not  performing  the 
terms  of  a  contract,  or  in  not  prosecuting  his  rights  under  it 
by  filing  a  bill,  or  in  not  prosecuting  his  suit  with  diligence 
when  instituted,  constituted  such  laches  as  would  forbid  the 
interference  of  ^  court  of  equity." 

I '  In  Mitchell  v.  Berry,  1  Met.  (Ky.)  619,  it  was  held,  where 
a  cestui  que  trust  desires  to  avoid  a  sale  of  his  estate,  at  which 
the  trustee  has  become  the  purchaser,  he  must  apply  to  chan- 
cery in  a  reasonable  time  after  he  had  knowledge  of  the  facts 
which  impeach  the  sale,  or  he  will  be  presumed  to  have 
acquiesced,  and  that  reasonable  time  depends  upon  the  cir- 
cumstances of  the  case,  and  the  discretion  of  the  court.  In 
the  particular  case  before  the  court  an  acquiescence  of  12 
years  was  held  sufficient  to  disable  the  parties  from  coming 
into  a  court  of  equity. 

In  Davison  v.  Jersey  Co.  71  N.  T.  883,  there  had  been  a 
contract  for  building  houses  by  May  1, 1859,  and  for  purchase 
and  deeds.  Suit  was  brought  for  specific  performance  in 
1864,  and  it  was  held  that  the  rights  of  complainant  were, 
under  the  circumstances  of  that  case,  forfeited  by  laches. 
'  In  The  State  v.  West,  68  Mo.  229,  the  testator  of  defend- 
ants,  having  bought  certain  land  in  his  own  name  at  a  sale 
made  by  order  of  the  county  court,  on  the  twenty-third  day  of 
April,  1873,  to  satisfy  a  school  mortgage,  on  the  twentieth 
day  of  September,  1873,  resold  it  at  an  advance,  and  on  the 
second  day  of  January,  1874,  died.  The  county  court  knew 
of  the  purchase  by  the  deceased  soon  after  it  was  made.  On 
the  eighteenth  day  of  June,  1874,  15  months  after  the  pur- 
chase^ the  county  court  brought  suit  to  recover  of  defendants 
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the  profits  made  by  deceased  on  the  resale,  olaiming  that  lie 
was  aciing  3s  agent  of  the  coontj;  but  the  eourt  held  that,  if 
the  county  ever  had  a  cause  of  action,  it  had  been  guilty  of 
such  laches  as  made  it  doubtful  if  this  suit  could  be  main- 
tained. The  court  say:  ''Under  such  circumstances,  the 
laches  must,  of  itself,  be  held  fatal,  for  it  would  be  to  assert 
a  doctrine  to  the  last  degree  hazardous  to  say  that  a  complain- 
ant, with  full  knowledge  of  all  the  facts  on  which  he  relies, 
can  lie  quietly  until  death  comes  to  his  assistance,  and  puts 
a  seal  of  perpetual  silence  upon  the  lips  of  his  adversary." 

In  Atkinson  v.  Robinson^  9  Leigh,  893,  it  was: held  that  every 
claimant  who  asks  relief  of  equity  ought  to  exhibit  his  claim 
within  a  reasonable  time,  so  that,  in  giving  him  a  decree,  the 
court  may  not  do  injustice  to  the  defendant. 

In  Robertson  v.  Read,  17  Grat.  544,  where  there  hisid  been  a 
settlement  between  partners  in  1819,  and  transactions  in  pur- 
suance of  the  settlement  in  1820,  and  in  subsequent  years 
down  to  1831,  and  suit  was  brought  in  1834  for  an  account, 
and  claiming  money  by  the  administrator  of  one  of  the  partners 
who  had  died  against  the  other  partners  who  were  living,  it  was 
held  that  a  claim,  probably  just  originally,  must  be  rejected  and 
disallowed  in  consequence  of  its  staleness,  and  of  the  proba- 
ble impossibility,  from  the  lapse  of  time  and  the  death  of  par- 
ties, of  ascertaining  the  facts  of  the  case  and  doing  justice, 
and  also  because  it  might  reasonably  be  presumed  that  the 
said  claim  had  been  abandoned  or  satisfied. 

In  Harrison  v.  Oibson,  23  Grat.  212,  it  was  held  that  if  from 
the  delay  which  has  taken  place  no  correct  account  can  be 
taken  between  the  parties  to  the  action,  and  the  transactions 
of  parties  have  become  obscured  by  death  of  some  of  them ; 
and  if,  under  the  circumstances  of  the  case,  it  is  too  late  to 
ascertain  the  merits  of  the  controversy,  the  court  will  not 
interfere,  whatever  may  have  been  the  original  justice  of  the 
claim. 

In  Hudson  y.  Hudson,  3  Band.  117,  where  a  bill  for  an 
account  had  been  filed  in  1810  for  the  settlement  of  trans- 
actions  of  a  deceased  person's  executors,  under  a  will  under 
which  they  had  qualified  in  1789,  and  had  been  dismissed  by 
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the  chancellor  on  the  merits,  it  was  held  that  any  subse- 
quent suit  would  not  be  entertained,  and  that  the  court 
would  presume,  from  the  long  acquiescence  of  all  parties  in 
the  action  of  the  executors,  that  the  estate  had  been  finally 
and  properly  settled. 

In  McKnight  v.  Taylor,  1  How.  161,  it  was  held  by  the . 
supreme  court  of  thQ  United  States  that,  in  matters  of  account 
not  barred  by  the  statute  of  limitations,  courts  of  equity  may 
refuse  to  interfere,  after  a  considerable  lapse  of  time,  from 
considerations  of  public  policy  and  from  the  difficulty  of  doing 
entire  justice,  where  the  original  transactions  have  become 
obscure  by  time,  and  the  evidence  may  be  lost. 

In  Badger  y.  Badger^  2  Wall.  89,  the  same  court,  in  hold- 
ing that,  except  in  certain  cases,  courts  of  equity  will,  acting 
on  their  inherent  doctrine  of  discouraging,  for  the  peace  of 
society,  antiquated  demands,  refuse  to  interfere  in  attempts 
to  establish  state  trusts,  remarked,  at  page  94:  *' There  is  a 
defence,  peculiar  to  courts  of  equity,  founded  upon  the  lapse 
of  time  and  the  staleness  of  the  claim,  where  no  statute  of 
limitations  governs  the  case.  In  such  cases,  *  *  * 
courts  of  equity  refuse  to  interfere  where  there  has  been*  gross 
laches  in  prosecuting  the  claim,  or  long  acquiesence  in  the 
assertion  of  adverse  rights.  Long  acquiescence  and  laches 
by  parties  out  of  possession  are  productive  of  much  hardship 
and  injustice  to  others,  and  cannot  be  excused  but  by 
showing  some  actual  hindrance  or  impediment,  caused  by  the 
fraud  or  concealment  of  the  party  in  possession,  which  will 
appeal  to  the  conscience  of  the  chancellor."  Important 
learning  on  the  general  subject  may  also  be  found  in  Brown 
V.  Brown,  96  U.  S.  161 ;  Ooddin  v.  KimmeU,  99  U.  S.  211 ;  and 
Wood  V.  Carpenter,  101  U-  S.  235. 

The  case  at  bar,  if  it  falls  within  any  class  of  cases  which 
have  been  described,  and  of  which  examples  have  been  cited 
in  the  foregoing  review,  falls  within  that  alluded  to  in  the 
case  of  Badger  v.  Badger  last  cited,  where  the  long  acquies- 
cence of  the  parties  claiming  rights,  in  the  action  of  those 
against  whom  they  claim,  has  created  a  presumption  that 
they  have  abandoned  their  rights,  and  where  the  enforcement 
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of  those  rights  now  would  produce  hardship  and  injnstioe  to 
third  persons. 

Perry  says,  (see  3  Trusts,  §  870:)  *  Acquiescence  in  a  trans- 
action  may  bar  a  party  of  his  relief  in  a  very  short  time.  If 
one  has  knowledge  of  an  act,  or  it  is  done  with  his  full  appro- 
bation, he  cannot  afterwards  have  relief.  He  is  estopped  by 
his  acquiescence,  and  cannot  undo  that  which  has  been  done." 
He  cites  the  English  oases  of  Kent  v.  Jackson,  14  Beavan, 
884;  Styles  v.  Ouy,  1  Hall  4  Twills,  523 ;  and  Ex  parU  Mor- 
gan, 1  Hall  &  Twells,  328»  which  I  have  not  been  able  to  con- 
sult. 

In  the  case  of  Oraham  v.  Railroad  Co.  9  McNanghton  ft 
Gordon,  156, 158,  Lord  Gottenham,  refusing  relief  aftcfr  an 
acquiescence  of  only  18  months,  said  that  the  question  was 
whether  the  equity  set  up  by  the  complainant  was  not  counter- 
acted  by  a  counter  equity  on  the  other  side ;  ''for  in  many  cases 
the  interposition  of  the  court  may  produce  the  greatest  possible 
injustice  if  the  parties  have  not  applied  in  time,  but  have  per- 
mitted  things  to  get  in  that  state  which  makes  the  injunction 
asked  for  not  only  a  proceeding  not  enforcing  an  equity,  but 
calculated  to  inflict  great  hardship  and  injustice.**  And  in  an- 
other place,  in  the  same  case,  he  says:  "If  those  who  have 
the  management  of  the  affairs  of  others  depart  from  the  reg- 
ular course,  and  there  is  an  acquiescence,  the  parties  inter- 
ested who  have  so  acquiesced  cannot  complain." 

It  being,  therefore,  a  settled  doctrine  of  equity  jurispru- 
dence that  men  may  bar  themselves  of  equitable  rights  by 
such  acquiescence,  as,  if  those  equities  were  enforced,  would 
injuriously  affect  the  interests  or  rights  or  equities  of  third  per- 
sons, it  is  obvious  that  this  acquiescence  and  its  results  must 
be  considered  by  a  court  of  equity  with  no  reference  to  the 
arbitrary  periods  established  as  bars  to  suits  by  statutes  of 
limitations ;  and,  as  to  such  cases,  nothing  could  be  more 
mistaken  than  the  remark  of  the  dissenting  judge  in  the  Mis- 
souri case  of  The  State  v.  West,  that  to  apply  the  doctrine  in  a 
ease  where  there  was  an  acquiescence  for  only  15  months,  m 
that  was,  ^  would  be  going  far  beyond  any  decision  ever  made 
in  England  or  America." 
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This  being  a  recognized  doctrine  of  equity,  I  have  now  to 
inquire  whether  there  was  an  acquiescence  in  the  action  of 
Frederick  Marx,  in  regard  to  the  confederate  bonds,  such  as 
ereated  counter  equities  which  would  be  overthrown  by  grant* 
ing  the  relief  sought  by  the  complainant  and  petitioners  in 
this  cause. 

It  abundantly  appears  from  the  record  that  to  grant  this 
relief  would  sweep  away  the  whole  estate  of  Frederick  Marx, 
and  leave  nothing  for  his  creditors  at  large,  whose  claims 
exceed  $5,000.  It  is  claimed  in  the  pleadings,  and  is  doubt- 
less conceded  by  all  the  parties  to  this  cause,  that  Frederick 
Marx  was  an  honorable  man,  and  would  not  have  contracted 
debts  to  so  large  an  amount  as  $5,000  if  he  had  not  felt 
assured  that  no  reclamation  would  be  made  upon  him  for  his 
illegal  investment  in  confederate  bonds.  But  even  though  he 
had  been  capable  of  incurring  these  debts  in  a  condition  of 
conscious  insolvency,  yet,  if  suit  had  been  brought  within  a 
reasonable  time  after  the  close  of  the  war,  his  credit  would, 
most  probably,  have  been  so  impaired  that  the  present  cred- 
itors of  the  estate  would  not  have  been  apt  to  trust  him  to  the 
extent  of  $5,000. 

I  cannot  but  believe  that  this  large  indebtedness  to  general 
creditors  is  the  result  of  the  acquiescence  of  the  complainant 
and  petitioners  in  his  illegal  investments  for  a  period  of  12 
years  after  they  could  have  sued  him,  and  during  the  whole 
remainder  of  his  life.  By  their  own  neglect  to  sue  they  per- 
petuated his  credit  with  the  public,  and  they  threw  him  off 
his  guard  in  the  contraction  of  debts.  It  is  very  clear  that 
they  might  have  sued  as  early  as  the  spring  of  1866,  when 
the  courts  of  Virginia  were  re-instated  under  the  Pierpoint 
government.  The  stay  laws  of  Virginia,  enacted  during  the 
war,  affected  little  other  than  final  process  for  the  collection 
.of  debts,  and  sales  under  decrees  and  trust  deeds.  They  for- 
bade no  other  proceedings  in  court  than  trials  by  jury,  and  put 
no  restriction  whatever  upon  suits  in  equity.  So,  likewise* 
the  stay  laws  of  1866  and  1867  stayed  only  the  "collection  of 
debts.**  Suits  might  be  brought  for  the  establishment  of  debts 
ad  libitiim,iti  Virginia,  from  the  spring  of  1866  to  the  present 
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time,^  and  their  collection  was  stayed  no  longer  than  the  first 
of  Jannary,  1869;  eight  years  and  a  month  before  this  snit 
was  brought.  Suits  might  have  been  brought  in  this  court  at 
any  time  after  1865.  Certainly  an  acquiescenoe  of  more 
than  11  years  in  the  action  of  this  trustee,  accompanied  by 
such  assurances  as  those  given  eight  years  before  death  by 
Frank  M.  Etting,  in  his  letters  of  March  and  July,  1869, 
which  have  been  quoted,  and  by  results  in  the  form  of  new 
debts  incurred  afterwards  to  the  amount  of  $5,000,  which  are 
hopeless  of  payment,  if  the  demands  of  the  complainant  and 
petitioners  are  allowed,  would  seem  sufScient  to  bring  the  case 
within  the  doctrine  of  the  loss  of  equities  by  acquiescence. 

As  may  be  inferred  from  the  foregoing,  I  do  not  agree  with 
counsel  for  complainants  in  the  proposition  that  Mrs.  Etting 
was  barred  from  suing  by  coverture,  or  that  the  complainants 
were  barred  from  suing  by  being  otherwise  not  sui  juris. 

In  Harrison  v.  Oibson,  23  Grat.  212,  it  was  held  that  though 
a  bill  by  husband  and  wife  in  right  of  the  wife  is  the  bill  of 
the  husband,  and  the  wife  is  only  joined  for  conformity,  yet 
the  coverture  of  the  wife  is  not  therefore  an  excuse  for  delay 
in  bringing  suit;  and  it  was  also  held  that  though  a  delay  of 
14  years  after  a  right  has  accrued  does  not  create  a  statutory 
bar,  it  will,  in  connection  with  other  circumstances,  be  very 
persuasive  against  the  justice  of  the  claim,  which  the  court 
in  that  instance  refused  to  sustain. 

I  think  the  bill  and  petitions  must  be  dismissed.  I  will 
80  decree. 

KoTB.  There  was  no  appeal  in  this  case,  the  complainants  acquiescing 
in  the  decision  of  the  court. 
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Northern  Pacijpic  Railroad  Company  v.  St.  Paul,  Min- 
neapolis &  Manitoba  Railway  Company  and  others. 

{Circuit  Court,  D,  Minnesota,    December,  1880.) 

1.  Injunction — ^Bond  ofIndemnitt.— Courts  of  equity  will  sometimes 

substitute  a  bond  of  indemnity  for  an  injunction,  if  the  ends  of  jus- 
tice will  thereby  be  promoted,  and  especially  if  any  public  interest 
may  suffer  by  continuing  the  injunction  in  force  pending  the  litiga- 
tion. 

2.  Same — Same. — It  is  within  the  ordinary  powers  of  a  court  of  chancery 

to  accept  such  a  bond  when  proceeding  according  to  the  general 
principles  of  equity. 

3.  Federal  Courts— Eqxtitt.— Such  general  principles  are  administered 

by  the  federal  courts  of  equity  in  all  cases,  and  in  every  state,  irre- 
spective of  local  laws  and  state  practice. 

4.  Injunction— Bond   of  Indemnitt.— JJrfef,  therefore,  in  this  case, 

where  a  prompt  assessment  of  damages  could  not,  in  all  probability, 
be  had,  and  where  the  right  of  the  complainant  to  any  damage  was  a 
matter  of  dispute,  depending  for  its  solution  upon  doubtful  questions 
of  law  and  fact,  that  a  court  of  chancery  might,  instead  of  stopping  the 
progress  of  a  great  work  of  internal  improvement,  of  general  and 
public  as  well  as  of  private  importance,  require  a  bond  to  be  given, 
and  allow  the  construction  to  go  on. 

Motion  to  Dissolve  Injunction. 

Oilman  dt  Clough,  for  complainant. 

R.  B.  Qalusha  and  Bigelow,  Flandrau  d  Clark,  for  respond- 
ents. 

McGbabt,  C.  3.  The  complainant  owns  and  has  for  years 
operated  a  line  of  railroad  runninjg  across  the  state  of  Min- 
nesota, constructed  by  virtue  of  authority  conferred  by  cer- 
tain acts  of  congress  in  this  bill  mentioned.  The  respondents 
are  the  owners  of  another  line  of  railroad,  now  in  process  of 
construction  under  authority  conferred  by  the  state  of  Min- 
nesota, as  alleged  in  the  answer.  Each  of  these  companies 
has  power  to  acquire,  by  purchase  or  condemnation,  the 
land  required  for  right  oi  way,  depot,  grounds,  etc.  The 
lines  of  the  two  railroads  cross  each  other  at  a  point  near 
Fargo,  in  the  state,  the  exact  point  of  crossing  being  on  the 
N.  W,  J  of  flection  9,  township  139,  range  8,  in  the  county 
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of  Glay^  Minnesota.  In  1872  the  plaintifF  company  entered 
upon  this  land  and  took,  without  condemnation,  so  much  of 
the  same  as  is  now  occupied  by  it  for  tight  of  way»  and  has 
ever  since  operated  its  railroad  across  the  same. 

At  the  time  of  the  passage  of  the  act  of  congress  incorpo- 
rating the  complainant  company,  the  land  in  question  was 
public  land;  but  at  the  time  pf  the  definite  location  of  the 
line  of  the  road  under  that  act  said  land  was  owned  by  one 
J.  S.  Schreiber,  who  in  the  meantime  had  obtained  a  patent 
therefor,  and  from  whom,  through  several  mesne  convey- 
ances,  the  title  passed  to  the  respondents.  No  proceedings 
under  the  statute  of  Minnesota  to  recover  damages  for  the 
right  of  way  were  ever  instituted  by  said  Schreiber,  or  any  of 
his  grantees,  against  the  complainant.  The  respondents 
claim,  under  these  circumstances,  that  they  are  the  owners 
of  the  land  and  have  the  rig^t  to  construct  their  railroad 
across  it,  and  in  doing  so  to  cross  the  track  of  complainant, 
without  making  compensation.  The  complainant  claims  that 
it  has  a  vested  right  and  a  valuable  property  in  its  right  of 
way,  which  cannot  be  taken  by  the  respondents  without  con- 
demnation, under  the  statute,  and  payment  of  damages. 
Numerous  questions  arising  upon  the  admitted  facts  have 
been  discussed  by  counsel,  the  more  important  of  which  are 
the  following;  First  Whether,  under  the  charter  of  the 
complainant  company,  (act  of  congress  of  July  2, 1864,)  that 
company  acquired  the  right  of  way  over  all  lands  that  were 
public  at  the  time  of  its  passage,  or  only  over  such  as  were 
public  at  the  time  of  the  location  of  the  line.  Second.  Whether 
the  respondents,  or  those  under  Tinhorn  they  claim,  had  a  com- 
plete title  to  the  locus  in  quo  at  the  time  the  complainant 
entered  upon  the  same;  and,  third,  if  so,  whether  by  permit- 
ting the  complainant  to  take  the  right  of  way,  and  use  the 
same  for  eight  years,  the  respondents  and  their  grantors  lost 
their  rights  therein,  and  the  complainant  acquired  a  vested 
right.  Fourth.  Whether  the  respondents*  right  to  claim  so 
much  of  the  land  as  is  embraced  within  complainant's  right 
of  way  is  barred  by  section  7  of  the  aforesaid  act  of  congress. 

Besides  these  questions,  which   arise  upon  the  admitted 

v.4,no.8 — 44 


Digitized  by  VjOOQIC^ 


690  FEDEBAL  BEPOBTEB. 

facts,  there  is  another  which  depends  for  its  decision  upon 
facts  which  are  controverted.  It  is  alleged  in  the  answer 
that  the  plaintiff  well  knew  that  the  enterprise  in  which 
respondents  had  embarked  **  involved  the  crossing  of  plaintiff's 
road  at  or  near  the  point  of  crossing  aforesaid,  and  that  the 
place  and  manner  of  said  crossing,  as  aforesaid,  were  fully 
explained  to  the  plaintiff,  and  that  the  plaintiff  expressly 
assented  to  and  approved  the  place  and  manner  of  cross* 
ing  as  aforesaid,  and  represented  to  the  defendants,  and  gave 
them  to  understand,  that  they  could  and  should  be  permitted 
to  build  and  operate  the  said  BarnesvUle  t  Moorhead  Bailroad 
across  the  said  plaintiff's  road  at  the  place  aforesaid  when- 
ever and  as  soon  as  they  desired  so  to  do,  and  that  they  would 
assist  in  effecting  such  crossing,  and  that  no  obstacle  would  be 
interposed  thereto;  and  that  after  such  representations  and 
license,  and  in  firm  reliance  upon  the  same,  and  without  and 
before  any  notice  or  knowledge  that  the  said  representations 
would  not  be  carried  out  in  good  faith,  or  of  any  design  on 
the  part  of  the  plaintiff  to  interpose  any  obstacles  whatever  to 
such  crossing,  or  to  attempt  so  to  do,  the  said  defendant  com- 
panies went  on  and  expended  large  sums  of  money  in  the 
construction  of  said  road,  to-wit,  several  hundred  thousand 
dollars,"  etc.  These  allegations  are  denied  by  certain  affida- 
vits filed  by  complainant;  but  it  is  manifest  that  the  ques- 
tion of  fact  thus  presented  cannot  be  finally  decided  until  the 
final  hearing  upon  the  testimony.  The  right  of  the  complain- 
ant to  damages  for  the  crossing  of  its  track  on  the  land  above 
described,  by  the  respondents'  railroad,  depends  upon  the  ' 
docision  of  these  several  questions,  some  of  which  are  by  no 
means  free  from  difficulty,  and  one  of  which  (the  last  named) 
cannot  be  finally  determined  until  the  final  hearing.  In  such 
a  case  the  usual  course  is  to  continue  the  injunction  in  force, 
and  thus  keep  the  parties  in  statu  quo  until  the  final  hearing. 
But  this  rule  has  its  exceptions.  Gonrts  of  equity  will  some- 
times substitute  a  bond  of  indemnity  for  an  injunction,  if  the 
ends  of  justice  will  thereby  be  promoted,  and  especially  if  any 
public  interest  may  suffer  by  continuing  the  injunction  in 
force  pending  the  litigation.    There  are  several  cogent  rea- 
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sons  which  should  impel  us  to  adopt  this  latter  oourse  In  the 
present  case,  if,  upon  ezaminationi  it  is  found  to  be  within 
our  discretion  to  do  so; 

1.  Whatever  doubts  we  may  have  upon  other  questions,  we 
have  none  as  to  the  absolute  right  of  the  respondents  to  build 
their  railroad  along  the  line  specified  in  their  charter,  and  to 
cross  the  line  of  the  complainant  at  the  point  in  controversy, 
upon  paying  the  damages,  if  it  be  finally  decided  that  com- 
plainant is  entitled  to  damages,  and  without  such  payment, 
if»  upon  final  hearing,  it  shall  be  so  determined*  The  most 
that  the  complainant  is  entitled  to  is  its  damages;  and  if 
that  be  amply  secured  its  rights  are  protected. 

2.  The  case  is  peculiar  in  this :  that  the  controversy  is  not 
as  to  the  amount  of  damages,  but  as  to  the  right  of  com- 
plainant to  any  damages.  It  is  not  a  controversy  that  can 
be  settled  in  a  few  days  by  the  appointment  of  a  board  of 
commissioners  to  assess  the  damages  of  complainant.  As 
already  suggested,  the  right  of  complainant  to  damages  may 
depend  upon  a  disputed  question  of  fact,  which  cannot  be 
determined  until  proofs  are  taken  in  the  regular  course  of 
proceedings.  Enough  has  already  appeared  in  the  case  to 
satisfy  us  that  a  somewhat  proiiracted  litigation  may  pre- 
cede  the  determination  ^f  the  question  of  damages.  Already 
the  proceedings  instituted  in  the  staiie  court  for  the  purpose 
of  having  the  complainant's  damages  assessed  have  been  in- 
terrupted and  delayed  by  removal  thereof  into  this  court, 
where  they  are  new  pending.  We  will  not  anticipate,  much 
less  decide,  any  of  the  questions  that  may  arise  here  in  that 
proceeding.  It  ir  enough  for  che  present  to  say  that  the  con- 
troversy which  must  precede  an  assessment  and  payment  of 
damages  in  this  case  may  be  protracted 

8.  The  publlb  is  interested  in  the  construction  of  new  lines 
of  railway,  which  are  indeed  only  improved  highways.  The 
]7olicy  of  the  law  is  to  encourage  and  facilitate  such  construc- 
tion. The  statute  of  Minnesota  provides  for  railroad  cross- 
ings upon  the  theory  that  the  public  interest  requires  that 
these  highways  of  comm^rc^  and  travel  should  run  in  dif- 
ferent directions  over  the  state,  and  that  no  ouq  line  shall 
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erect  a  barrier  not  to  be  passed  by  others.  It  is  manifest 
from  these  considerations,  and  others  that  might  be  named, 
that  the  respondent  companies  ought  io  be  permitted  to  com- 
plete their  line  across  that  of  the  complainant  at  the  earliest 
moment  compatible  with  the  full  and  complete  protection  of 
the  rights  of  the  latter.  That  these  rights  car  be  fully  and 
completely  protected  by  requiring  the  respondents  to  give  bond 
with  approved  security  to  pay  the  damages  which  may  be 
awarded  to  complainant,  is  entirely  dear. 

But  we  are  met  with  a  question  as  to  the  power  of  this 
court  in  a  case  of  this  character  to  adopt  this  course.  It  is 
not  necessary  to  cite  authority  to  show  that  to  accept  such  a 
bond  is  within  the  ordinary  powers  of  a  court  of  chancery 
when  proceeding  according  to  the  general  principles  of  equity. 
It  is  a  mode  of  proceeding,  not  only  authorized  by  the  general 
principles  of  equity  jurisprudence,  but  it  is  in  common  use  in 
courts  of  chancery,  and  especially  in  federal  courts.  In  patent 
cases,  for  example,  where  it  is  supposed  that  an  injunction 
to  restrain  the  use  of  a  patented  article  may  operate  injuri- 
ously, the  complainant  is  protected  by  a  bond  to  account  for 
profits  and  pay  damages  instead  of  an  injunction.  It  is  only 
necessary  to  add  that  the  federal  courts  of  equity  administer 
the  same  general  principles  in  all  cases  and  in  every  state, 
irrespective  of  local  laws  and  state  practice.  If  the  court  has 
jurisdiction  to  try  and  determine  a  case  in  equity,  it  must 
determine  it  according  to  these  general  principles,  which  are 
the  same  in  every  state.  U,  S.  v.  Howland,  4  Wheat.  115; 
Boyle  V.  Zacharie,  6  Pet.  658;  Never  y.  ScoH,  18  How.  268; 
Noonan  v.  Lee,  2  Black,  499. 

It  is  not  necessary,  in  view  of  these  authorities,  to  decide 
what  the  power  of  a  state  court  might  be  in  a  case  of  this 
character;  but  we  see  nothing  in  the  statute  which  in  our 
judgment  ought  to  be  construed  to  forbid  a  court  of  chancery 
of  the  state  to  accept  a  bond  under  the  circumstances  dis- 
closed by  the  record  in  this  case.  It  may  be  suggested  that 
a  bond  cannot  be  substituted  for  payment  of  the  damages. 
After  the  damages  are  assessed,  the  amount  ascertained,  this 
may  be  so.    But  the  question  here  is,  whether,  in  a  case 
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where  a  prompt  assessment  cannot  in  all  probability  be  had, 
and  whexe  the  right  of  the  complainant  to  any  damage  is  a 
matter  of  dispnte,  depending  for  its  solution  upon  doubtful 
questions  of  law  an^  fact,  a  court  of  chancery  may,  instead 
of  stopping  the  progress  of  a  great  work  of  internal  improve- 
ment, of  general  and  public,  as  well  as  of  private  importance, 
require  a  bond  to  be  given,  and  allow  the  construction  to  go 
on.  The  statute  itself  recognizes  the  propriety  of  substituting 
a  bond  for  the  actual  payment  of  the  damages,  even  after 
assessment,  in  case  an  appeal  is  prosecuted.  See  section  23, 
c.  34,  St.  Minn. 

It  is  said  to  dissolve  this  injunction  and  accept  a  bond 
instead  would  in  effect  authorize  the  respondents  to  commit  a 
trespass,  if  not  a  crime,  by  laying  their  track  across  that  of 
complainant.  After  this  court  has  decided  that  upon  giving 
bond  the  respondents  may  extend  their  track  across  that  of 
complainant,  and  after  such  bond  shall  have  been  given  and 
approved,  the  right  of  the  respondents  to  go  on  with  the  con- 
struction of  their  line  and  to  cross  that  of  the  complainant 
will  be  no  longer  open  to  dispute  or  question.  The  case  is 
before  us;  our  jurisdiction  of  the  parties  and  the  subject-mat- 
ter is  complete. 

The  order  will  be  that  the  injunction  be  dissolved  upon  the 
execution  by  the  respondents  to  the  complainant  of  a  bond, 
with  sureties  to  be  approved  by  a  judge  of  this  court,  in  the 
sum  of  $5,000,  conditioned  that  the  respondents  will  pay  all 
damages  which  may  be  awarded  or  adjudged  in  favor  of  com- 
plainant by  reason  of  the  construction  of  respondents'  line 
of  railway  across  that  of  complainant. 

NoTB.  Bee  Narihem  Paeifle  BaHroad  Go,  v.  A.  PavX^  Minneapolis  S 
Manitoba  Railway  Co.  S  Fbd.  Rep.  702,  and  Iforih&m  Paeifle  BaHroad 
Oa.  T.  B.  S  M.  B.  C^.,  oate^  298. 
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First  Nat.  Bank  v.  Bissell,  Fobs  A  Hunteb* 
{CvrcuU  Ckmrt,  B.  Cohrado.    June  26, 1880.) 

1.  Contracts— Agbebment  to  Negotiate  for  Property. — ^An  agree- 

ment between  two  or  more  persons  to  negotiate  for  the  purchase  of 
speciflc  property,  does  not  vest  any  right  in  either,  unless  such  agree- 
ment is  consummated  by  a  purchase  of  the  property. 

2.  Same— Agent— Trustee.— An  agent  for  the  purchase  of  property  can- 

not be  declared  a  trustee  for  his  principal,  when  he  repudiates  the 
agency,  and  purchases  the  property  with  his  own  funds. 
Bwrdm  v.  Sheridan^  36  Iowa,  125. 

8.  Tenants  m  Common — Purchase  by  Co-Tenant. — A  pun^hase  by  one 
co-tenant  of  the  interest  of  another  does  not  enure  to  the  benefit  of 
all  the  remaining  tenants  in  common. 

4.  Mining  Partnership — Retiring  Partner.— In  a  mining  partnership 
the  firm  has  no  right  of  pre-emption  as  to  the  interests  of  retiring 
partners  in  the  mines. 

6.  Purchase  op  Mining  Interests— Contract— Co-Tenant— Partner. 
Therefore,  a  tenant  in  common  of  mining  property,  and  a  partner 
in  the  working  of  the  mine,  cannot  claim  any  benefit  in  the  clandes- 
tine purchase  of  the  interests  of  certain  co-tenants  and  retiring  part- 
ners by  two  of  his  co-tenants  and  partners,  although  he  had  previously 
agreed  with  one  of  the  purchasers  to  negotiate  for  the  purchase  of 
such  interests  for  their  joint  benefit,  and  was  then  willing  to  pay  hia 
share  of  the  purchase  money. 

In  Equity. 

L.  C.  Rockwell,  for  plaintiflf. 

W.  S.  Decker  and  D.  P.  Dyer,  for  defendants. 

Hallett,  D.  J.  ixi  the  month  of  September,  1878,  Charles 
R.  Bissell,  Simon  H.  Fobs,  and  Absalom  V.  Hunter  owned  in 
equal  parts  three-fourths  of  the  Winnemuc  mine,  and  three- 
fourths  of  seven-sixteenths  of  the  New  Discovery  mine,  near 
Leadville,  in  this  state.  The  remaining  one-fourth  interest 
in  the  same  property  was  owned  by  Edward  Handley,  George 
W.  Bobertson,  and  Amos  B.  Bawlings,  and.  all  were  engaged 
in  working  the  mines,  which  were  very  productive.  In  their 
relations  to  each  other  as  owners  of  the  property  the  parties 
named  were  tenants  in  common;  and  in  respect  to  their 
operations  in  working  and  mining  on  the  property  they  were 
mining  partners.  As  to  their  partnership  relation,  nothing 
more  is  shown  than  the  fact  that  they  were  working  the 
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XQines  and  sharing  in  the  proceeds  according  to  their  respect- 
ive interests,  so  that  the  relations  of  the  parties  were  not  the 
subject  of  express  contract,  and  must  be  ascertained  from 
their  ownership  of  the  property  and  their  conduct  in  working 
it.  In  the  month  of  September,  1878,  the  parties  were  greatly 
harassed  by  adverse  claimants  of  the  property,  and  Hand- 
ley,  Robertson,  and  Bawlings  became  anxious  to  dispose  of 
their  interest.  The  Winnemuo  property  was  known  to  be 
valuable,  having  yielded  about  $40,000,  which  was  paid  for  the 
seven-sixteenths  interest  in  the  New  Discovery  in  this  month  of 
September.  There  was  also  in  bank  to  the  credit  of  the  com- 
pany something  like  $16,000,  one-fourth  of  which  belonged 
to  the  Handley  party.  Bissell  and  Fobs,  who  were  on  the 
ground,  wete  anxious  to  purchase  the  interest  so  offered,  not 
solely  on  account  of  its  int^nsio  value,  but  also  to  prevent 
adverse  claimants  from  acquiring  an  interest  in  their  title, 
and  thus  securing  a  foothold  on  their  side.  So  anxious  were 
they  that  they  agreed  to  decry  the  property  as  much  as  possi- 
ble, and  to  magnify  the  dangers  besetting  it,  in  order  to 
increase  the  alarm  of  the  Handley  party  and  induce  them  to 
sell  at  a  low  price.  The  ^subject  of  the  purchase  became  a 
matter  of  consultation  and  conference  between  Bissell  and 
Fobs,  and  they  agreed  as  to  the  propriety  of  making  it,  if  the 
property  could  be  had  at  a  reasonable  price.  But  it  does  not 
appear  that  there  was  any  definite  understanding  as  to  what 
sum  should  be  paid  for  it,  or  where  the  money  for  that  pur- 
pose should  be  obtained.  Whether  the  money  in  bank  to  the 
credit  of  the  company  was  available  for  that  purpose,  or  had 
been  pledged  to  persons  who  had  entered  themselves  as  surety 
in  certain  attachment  suits  which  had  been  brought  against 
the  company,  has  become  a  subject  of  controversy  in  the 
record.  Probably  it  was  a  part  of  the  plan  to  represent  to 
the  Handley  party  that  the  money  in  bank  was  so -pledged 
in  order  to  induce  them  to  sell  at  a  low  price.  To  pro- 
pose to  pay  for  the  property  out  of  the  company's  funds 
would  have  opened  the  eyes  of  the  Handley  party  to  the 
nature  of  the  transaction,  if  anything  could  produce  that 
result.    Hence  the  necessity  for  some  pretence  that  the  money 
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was  not  then  in  the  command  of  th«  parties,  and  that,  like 
the  property,  it  was  beset  with  dangers  of  which  no  man  could  | 

then  form  a  just  estimate.     However  this  may  be,  there  was  j 

no  understanding  that  this  fund  should  be  used  in  the  pur-  | 

chase  of  the«property,  nor  was  there  any  agreement  as  to  how 
the  money  should  be  raised  for  that  purpose.  As  the  result 
of  the  several  interviews  between  Bissell  and  Fobs  on  the 
subject  of  the  purchase,  it  may  be  said  that  they  were  united 
in  a  purpose  to  get  the  Handley  interest  for  partnership  ac- 
count, if  it  could  be  obtained  at  a  cost  of  $30,000  or  less» 
but  nothing  Was  done  towards  raising  the  money.  With  this  . 
end  in  view  negotiations  took  place  with  members  of  the  Hand- 
ley  party,  but  nothing  was  accomplished  until  a  few  days  later, 
when  Hunter  arrived  at  Leadville.  Whether  Hunter  was 
then  advised  of  what  had  takeA  place  between  Bissell  and  I 

Foss  and  the  Handley  party,  we  are  not  informed;  but  upon  : 

his  arrival  a  new  arrangement  was  made  between  himself  ! 

and  Foss  for  obtaining  the  Handley  interest,  and  apparently  | 

without  the  knowledge  of  Bissell.  This  was,  in  substance, 
that  Hunter  was  to  assume  to  sell  to  Foss  his  one-fourth 
interest  in  the  property  for  $15,000,  in  order  to  induce  the 
Handley  party  to  sell  their  pne-fourth  interest  at  the  same  | 

price;  and  Hunter  was  to  furnish  the  money  for  the  Hand-  | 

ley  interest,  and  have  two-thirds  of  that  one-fourth,  or  two- 
twelfths  of  the  whole, — ^the  remainder  of  that  one-fourth,  or 
one-twelfth  of  the  whole,  to  go  to  Foss.     This  trick  was  sue-  ' 

cessful,  and  Foss  was  made  the  grantee  of  one-half  interest 
in  the  property  from  Hunter,  Handley,  Robertson,  and  Raw- 
lings,  of  which  he  a  few  days  later  reconveyed  five-twelfths  | 
to  Hunter.  In  this  performance  Handley,  Robertson,  and  I 
Bawlings  received  $300  from  Foss  and  $14,700  from  Hunter,  | 
who  pretended  to  act  in  that  matter  as  the  agent  of  Foss,  but  I 
really  furnished  the  money  himself.  Before  the  transaction  I 
was  fully  completed  by  the  payment  of  the  money,  and  prob- 
ably on  the  day  the  deed  was  made  and  before  it  was  deliv- 
ered, Bissell  was  advised  of  it,  and  at  once  asserted  his  right 
to  an  equal  share  in  the  property  with  Hunter  and  Foss,  and 
expressed  his  willingness  to  pay  his  part  of  the  purchase 
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money.  That  claim  was  denied,  and  the  property  having 
been  sold  and  the  proceeds  deposited  in  the  First  National 
Bank  of  Denver,  this  suit  was  brought  by  Foss  and  Hunter 
against  Bissell  and  the  bank  to  determine  the  right  to  the 
fund.  The  bank  was  dissatisfied  with  its  position  in  the  suit, 
and  filed  its  cross-bill  to  compel  the  others  to  interplead  and 
adjust  their  differenees  and  exonerate  the  bank  from  liability. 
Issue  was  joined  on  that  bill,  but  the  contestants,  have  not 
acceded  to  its  prayer  otherwise  than  by  the  original  plead- 
ings. No  question  is  now  made,  however,  as  to  the  form  of 
the  issue,  and  none  will  be  consfdered  by  the  court. 

The  matter  in  controversy  is  whether,  upon  what  took 
place  in  the  purchase  of  the  Handley  interest  in  the  mines, 
Bissell  is  in  equity  to  be  regarded  as  a  party  thereto.  Out 
of  the  relations  of  the  parties  as  mining  partners  and  tenants 
in  common,  or  joint  tenants  of  the  three-fourths  interest  in 
the  property,  as  well  as  from  the  conference  and  agreement 
between  Foss  and  Bissell  in  respect  to  the  purchase  of  the 
Handley  interest,  it  is  contended  that  a  duty  arose  on  the 
part  of  Foss  towards  his  associates  which  was  violated  by 
him  in  making  the  purchase  for  Hunter  and  himself  only. 
In  other  words,  the  position  is  assumed  that  relations  of 
trust  and  confidence  existed  between  the  parties  by  which 
the  acts  of  each,  relating  to  the  common  property,  should  be 
controlled,  and  whatever  was  done  by  any  of  the  owners 
should  be  taken  to  be  for  the  advantage  of  all ;  or  that  Bis- 
sell was  too  confiding  and  was  overreached  by  Foss,  who, 
while  claiming  to  act  for  all,  sought  to  appropriate  the  pur- 
chase to  Hunter  and  himself.  Familiar  principles  are  in- 
voked in  support  of  this  position,  and  we  shall  best  ascertain 
how  far  they  may  be  applicable  to  the  case  by  considering 
them  with  reference  to  the  attitude  of  the  parties  in  the 
several  positions  in  which  we  find  them  in  the  record.  And 
first  let  us  put  out  of  view  their  associations  as  mining  part- 
ners and  tenants  in  common,  and  consider  whether,  by  the 
conference  and  agreement  to  purchase  the  property  between 
Foss  and  Bissell,  anything  was  established  upon  which  the 
claim  of  the  latter  may  rest.    If  two  or  more  persons  agree 
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amongst  themselves  to  purchase  property  for  their  joint 
account,  and  the  purchase  is  accordingly  made  by  one  or 
more  of  them  on  behalf  of  all,  the  liability  of  each  to  pay  his 
share  of  the  purchase  money,  and  his  right  to  an  interest 
in  the  property,  cannot  be  controverted.  So,  also,  if  two  or 
more  persons  enter  into  a  contract  with  another  to  purchase 
property,  all* matters  being  fully  arranged  in  the  agreement, 
the  equal  right  of  all  vendees  to  proceed  in  the  execution  of 
the  contract  may  be  conceded.  To  illustrate  that  proposi- 
tion, if  the  Handley  party  had  agreed  with  Bissell,  Fobs, 
and  Hunter  to  sell  to  thom  their  interest  in  the  mines,  no 
one  of  the  vendees  could  have  taken  the  title  to  himself 
under  that  contract  until  default  by  the  party  excluded  in 
some  matter  to  which  he  was  bound  by  the  terms  of  the 
agreement.  Again,  if  one  take  unto  himself  a  title  which  he 
has  purchased  with  the  money  of  another,  he  shall  be  a 
trustee  for  the  true  owner,  who  may  jdghtfully  follow  his 
fund,  however  it  may  be  miscarried.  But  the  record  pre- 
sents no  one  or  more  of  these  facts.  There  was,  indeed,  an 
agreement  between  Foss  and  Bissell  to  purchase  the  Hand- 
ley  interest,  if  that  may  be  called  an  agreement  which  lacks 
the  essential  features  of  a  price  for  the  property  and  money 
to  pay  for  it.  But  Handley,  Bobertson,  and  Bawlings  were 
not  parties  to  that  agreement,  and  therefore  it  was  not  in 
itself  an  agreement  to  purchase,  but  to  negotiate  with  them 
for  the  property.  In  that  form  ii  presents  no  feature  which 
can  affect  the  title  to  the  property.  At  most  it  was  an 
agreement  between  intending  purchasers,  which  could  give 
no  right  to  either  until  it  should  be  consummated  in  the  pur- 
chase of  the  property.  Tf  we  regard  Foss  and  Bissell  as 
agreeing  to  an  agency  in  respect  to  the  purchase  of  the  prop- 
erty, the  case  is  not  different;  for  if  one,  who  is  clearly  an 
agent  of  another  to  purchase  property,  repudiate  the  agency 
and  act  for  himself,  using  his  own  funds,  he  cannot  be  de- 
clared a  trustee  for  his  principal.  Burden  v.  Sheridan,  36 
Iowa,  125.  A  different  rule  appears  to  be  laid  down  in 
Story's  £q.  Jur.  §  1211a,  but  its  limitation  will  be  found  in 
another  section  of  the  same  volume — section  1201a. 
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An  atiempt  was  made,  in  argument  at  the  bar,  to  put  this 
ease  upon  the  footing  of  a  numerous  class  in  the  books  in 
which  real  property  was  granted  upon  a  parol  pledge  from 
the  grantee  to  make  some  disposition  of  it;  as  where  a  son 
has  been  granted  an  estate  upon  condition  that  he  will  sup- 
port his  father  during  his  life-time,  or  where  a  devisee  has 
promised  the  testator  to  divide  the  estate  with  another.  In 
all  such  cases  the  trust  may  be  established  by  parol,  and  the 
trust  itself  stands  on  the  plainest  principles  of  justice.  Bui 
to  point  out  the  distinction  between  those  cases  and  tlie  case 
under  consideration  can  hardly  be  necessary.  Foss  received 
nothing  from  Bissell  on  account  of  the  purchase  of  the  prop- 
erty, nor  did  he  take  the  property  with  the  understanding 
that  he  should  admit  Bissell  to  an  interest  to  it.  If  he  had 
received  the  property  upon  a  pledge  to  hold  it  for  Bissell,  or 
to  make  some  other  disposition  of  it,  his  failure  to  do  so 
would  be  a  fraud  upon  the  grantors  as  well  as  the  beneficiary, 
of  which  either  might  complain,  and  the  principle  invoked 
would  be  applicable.  But  here  there  was  nothing  of  that 
kind.  The  property  was  sold  to  Foss,  who  in  fact  received 
it,  and  Bissell  comes  to  complain  that  he  was  not  admitted 
to  the  purchase,  as  by  his  agreement  with  Foss  he  should 
have  been.  However  he  may  have  been  misled  by  the  con- 
duct of  Foss,  he  was  not  in  fact  a  purchaser,  and  Foss  did 
not  receive  the  property  to  his  use  in  any  way,  and  there- 
fore he  acquired  no  interest  in  it. 

If,  now,  we  turn  to  the  co-tenancy  of  the  parties,  we  find 
in  that  relation  nouhing  of  weight  respecting  the  question 
under  consideration;  for  although  tenants  in  common  are 
not  at  liberty  to  assail  the  common  title  by  which  they  all 
hold,  they  may  deal  with  each  other  touching  their  respective 
interests.  Freeman's  Co-venancy,  166.  While  Bissell,  Foss, 
and  Hunter,  and  the  Handley  party,  were  all  bound  to  main- 
tain the  common  title,  each  was  at  liberty  to  purchase  from 
the  other  in  the  same  manner  as*  a  stranger  might  purchase 
from  any  or  all  of  them,  Alexander  v.  Kennedy,  8  Grant's 
Gases,  380.  It  has  never  been  claimed  that  a  purchase  by 
one  co-tenant  of  the  interest  of  another  would  enure  to  the 
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benefit  of  all  who  should  retain  their  interest,  and  eertainly 
there  is  nothing  in  the  relations  of  such  owners  to  support 
that  doctrine. 

The  limitations  to  individual  action  on  the  part  of  the 
members  of  a  partnership  in  respect  to  those  matters  which 
may  or  may  not  be  within  the  scope  of  the  partnership  busi- 
ness are  in  many  cases  not  easily  defined.  We  know,  how- 
ever,  that  fidelity  to  the  partnership  is  the  highest  duty  of  its 
members,  and  that  no  member  can  be  allowed  to  turn  the 
partnership  concerns  to  his  own  account;  aud,  whenever  a 
member  is  found  to  be  seeking  a  private  advantage  from 
partnership  dealings,  the  courts  ar^  prompt  to  correct  such 
an  abuse  of  the  confidence  reposed  in  him  by  his  associates. 
A  familiar  application  of  the  principle  is  found  in  the  cases 
cited  by  counsel,  it  which  it  is  held  that  a  partner  cannot  in 
his  own  name  renew  the.  lease  of  the  premises  used  by  the 
firm.  In  New  York  the  doctrine  was  applied  to  a  case  in 
which  the  renewal  did  not  begin  until  the  copartnership  had 
expired  by  its  own  limitation,  and  the  reasons  assigned  by  the 
court  are  entirely  satisfactory.  Mitchell  v.  Reed,  61  N.  Y. 
123.  The  position  assumed  in  these  cases  is  that  the  renewal 
is  ancillary  to  the  original  lease,  and  so  far  connected  with  it 
that  it  shall  be  regarded  as  a  part  of  it;  and,  as  the  original 
lease  was  owned  by  the  firm,  any  attempt  by  a  member  to 
appropriate  the  renewal  to  his  own  use  is  a  direct  conversion 
of  the  property  of  tne  firm.  In  other  words,  the  doctrine  is 
that  a  member  of  a  firm  jhall  not  be  permitted  to  take  unto 
himself  the  property  of  the  firm,  and  the  renewal  of  the  lease 
whereof  the  firm  holds  the  original  is  such  property,  and 
therefore  it  is  protected  for  the  use  of  the  firm.  To  invoke 
the  principle,  however,  it  is  obviously  necessary  to  show  that 
the  malversation  was  of  the  partnership  funds  or  effects,  for 
if  it  be  otherwice  no  member  of  the  partnership  can  com- 
plain. 

And  this  brings  us  to  inquire,  what  right  or  interest  of  the 
copartnership  of  which  he  was  a  member  was  used  or  asserted 
by  Foss  in  making  the  purchase  of  his  associates'  interest  in 
the  mines?    Is  it  true  that  in  a  mining  partnership  the  finD 
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hsB  a  right  of  pre-emption  as  to  the  interests  of  retiring  part* 
ners  in  the  mines  ?  The  answer  is  not  doubtfnl.  Where  the 
partnership  is  formed  expressly  to  work  mines,  and  the  mines 
are  held  by  lease,  the  leasa  and  renewal  of  it  is,  as  the  courts 
have  held,  partnership  property.  But,  in  .the  case  at  bar, 
the  partnership  arose  out  of  a  community  of  ownership  in 
the  mines,  and  the  parties  were,  in  a  very  large  sense,  invol- 
imtary  associates.  They  came  together  upon  the  ground  that 
they  «/ere  tenants  in  common  of  the  mines,  and  not  upon 
any  agreement  to  engage  in  the  business  of  mining.  Indeed, 
they  had  no  agreement  whatever  respecting  their  joint  oper- 
f  tions ;  but  they  stood  solely  on  their  ownership  of  the  prop- 
erty, in  consideration  of  which  they  united  for  the  purpose  of 
working  it.  They  were  partners  in  the  working,  but  not  in 
the  ownership,  of  the  mines,  r.nd  iheir  firm  was  a  thing  of 
the  hour,  without  hope  of  existence.  In  that  kind  of  associa- 
tion it  cannot  be  said  that  there  is  in  the  collective  body  a 
right  to  acquire  new  interests  which  its  members  are  bound 
to  respect.  The  object  of  the  partnership  was  to  take  out 
ore,  and  in  all  things  directed  to  that  end  each  member  owed 
allegiance  to  the  company.  Beyond  that  they  were  entirely 
free  to  act  touching  their  interest  in  the  mines,  as  well  as 
other  individual  property.  Each  member  held  his  interest  in 
the  mines  in  his  own  right,  with  power  to  dispose  of  it  as  he 
should  think  proper,  and  each  was  free  to  deal  with  his  asso- 
ciate or  with  a  stranger  in  respect  to  such  interest.  So,  also, 
each  member  was  at  liberty  to  buy  from  his  associates,  and 
thus  enlarge  his  interest  in  the  whole  property  without  refer- 
ence to  the  partnership  relation.  On  the  whole  case  no  rea- 
son can  be  found  for  saying  that  the  purchase  of  the  Handley 
interest  enured  to  the  benefit  of  Bissell,  or  that  he  had  any 
share  in  it.  If,  in  making  it,  Foss  violated  his  promise  to 
Bissell,  in  that  there  was  moral  wrong,  and  possibly  there  may 
be  some  remedy  for  the  breach.  But  it  cannot  be  said  that 
by  such  promise  only  Bissell,  who  furnished  no  part  of  the 
purchase  money,  acquired  an  interest  in  the  mines. 
The  money  will  be  awarded  to  Foss  and  Hunter. 
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Faxon  t;.  Barnard  and  dthers. 

(Circuit  Court  J  D,  Colorado^    November  4,  1880.) 

1.  Mining  Claims— Certificate.  OF  Location — Recording — Colorado 

Bbv.  St.  629.— An  act  of  the  assembly  of  the  state  of  Colorado  (Rev. 
8t.  629)  requires  that  the  certificate  of  the  location  of  a  mining  claim 
must  be  filed  of  record  in  the  office  of  the  recorder  of  the  county  in 
which  the  claim  may  be,  within  three  months  next  after  the  dis- 
covery of  the  lode.  Hdd^  that  failure  to  record  the  certificate  within 
the  prescribed  time  would  not  render  the  same  invalid,  provided  all 
things  had  been  done  as  the  act  required,  before  any  other  and  better 
right  to  the  same  ground  had  been  perfected. 

2.  Bame— Location— Prioritt.— Therefore,  when  the  Ontario  lode  was 

discovered  on  the  public  land,  February  11,  1878,  and  the  location 

completed  in  July  of  the  same  year ;  and  the  Green  Mountain  lode 

was  discovered  in  August,  1877,  and  the  location  completed  by  filing  \ 

for  record  a  certificate  of  location  in  March,  1878 ;  and  these  two  lo-  ; 

cations  partly  overlapped  each  other, — it  was  hM  that  the  claim  of  the 

Green  Mountain  lode  would  prevail  over  the  Ontario  lode  upon  tho  I 

question  of  priority  of  discovery  and  location.  ; 

8.  Same— Description- Rev.  St.  ♦  2324— Colorado  Rev.  St.  630.— Sec-  ! 

tlon  2324  of  the  Revised  Statutes  requires  the  description  of  a  mining 
claim  to  refer  to  some  natural  object  or  permanent  monument  from  i 

which  the  claim  may  be  Identified  ;  and  the  Revised  Statutes  of  Colo- 
rado (630)  declare  that  the  certificate  of  location  shall  give  **8uch  | 
description  as  shall  identify  the  claim  with  reasonable  certainty." 
Hdd,  under  these  statutory  provisions,  that  a  certificate  which  de- 
scribed a  claim  as  '*  situated  on  the  north  side  of  Iowa  gulch,  about  ' 
timber  line,  on  the  west  side  of  Bald  mountain,  *  *  *  staked  and 
marked  as  the  law  directs,"  was  void  for  uncertainty  of  description.  ' 

4.  Sahe — Location— roBSESBioN. — A  location  cannot  be  extended  over  a 
senior  discovery  in  the  actual  possession  of  another. 

i.  Bahe— Same— Samb  — Presdhftion  — iNJimcTioN.— It  will  be  pre- 
sumed, upon  a  preliminary  motion  for  an  injunction,  that  such  pos- 
session continued  at  the  time  of  a  Junior  location,  in  the  absence  of 
.  proof  to  the  contrary. 


Motion  for  Temporary  Injunction. 

G.  a.  White,  for  plaintiff. 

Mwrkham  di  Patterson  and  Thomas  d  CampheU,  for  defend- 
ants. 

Hallett,  D.  T.  Plaintiff  claims  the  Ontario  lode  as  hav- 
ing been  discovered  by  George  A.  Gibson  and  others,  on  the 
public  land,  February  11»  1878,  and  the  location  completed 
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in  July  of  the  same  year.  Defendants  claim  the  Green 
Mountain  lode  as  having  been  discovered  by  Benjamin  Bar- 
nard in  August,  1877,  and  the  location  completed  by  filing  for 
record  a  certificate  of  location  in  March,  1878.  These  are 
rival  locations,  overlapping  each  other  at  the  north  end  of  the 
first  and  the  south  end  of  the  second  to  the  extent  of  2  17-100 
acres,  which  is  the  ground  in  controversy  in  this  suit.  A 
question  common  to  both  claims  is  whether  a  certificate  of 
location  must  be  filed  of  record  in  the  office  of  the  recorder 
of  the  county  in  which  the  claim  may  be,  within  three  months 
next  after  the  discovery  of  the  lode,^s  required  by  the 
act  of  assembly  of  1874.  Bev.  St.  629.  In  terms,  the  act 
requires  the  certificate  to  be  filed  within  that  time ;  and,  to 
secure  the  claim  from  the  date  of  discovery  against  intervening 
claimants  seeking  to  locate  the  same  ground,  it  would  seem 
to  be  necessary  to  comply  with  its  provisions.  But  no  reason 
is  perceived  for  saying  that  the  certificate  shall  be  invalid  if 
not  filed  within  the  time  fixed  by  law.  The  design  of  the  law 
clearly  is  to  give  the  discoverer  time  for  doing  the  acts  nec- 
essary to  a  proper  location.  He  may  sink  his  discovery  shaft 
within  60  days ;  he  may  put  up  his  discovery  notice,  and  his 
boundary  stakes,  and  record  his  certificate  of  location  within 
three  months;  failing  in  this  he  shall  have  no  right  as  against 
one  who  has  been  more  diligent  in  fulfilling  the  statute, 
although  later  in  point  of  time.  But  when  all  things  have 
been  done  as  the  act  requires,  before  any  other  and  better 
right  to  the  same  ground  has  been  perfected,  it  seems  to 
be  just  and  entirely  consistent  with  the  statute  to  recognize 
the  location  as  having  been  properly  made. 

Applying  this  rule  in  the  present  case,  and  accepting  the 
averments  of  the  parties  respecting  their  locations  as  true,  we 
find  that,  although  each  overstepped  the  statute,  they  may 
have  precedence  according  to  the  dates  of  discovery.  Begin- 
ing  in  February,  1878,  plaintiff's  grantors  completed  their 
location  in  July  of  that  year.  It  is  indeed  stated  in  some 
affidavits  in  support  of  the  bill  that  the  Ontario  lode  was 
discovered  in  the  autumn  of  1877.  But  we  cannot  allow  the 
plaintiff  to  go  aside  from  or  beyond  the  allegations  of  his 
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bill,  and  as  he  has  averred  that  the  lode  was  disoovered  in  Feb- 
mary,  1878,  that  will  be  accepted  as  the  true  date.  Begin- 
ing  in  August,  1877,  defendants  completed  their  location  in 
March,  1878,  at  which  time  plaintiff's  grantors  had  not  secured 
any  right  to  the  ground  in  controversy,  as  they  had  not  then 
done  all  that  was  required  to  complete  their  location.  If, 
then,  the  matters  in  issue  were  to  be  determined  upon  the 
question  of  priority  of  discovery  and  location,  defendants 
would  prevail.  There  is,  however,  another  objection  to 
defendants'  certificate  of  location,  that  it  does  not  refer  to  a 
natural  object  or  pellnanent  monument  from  which  the  claim 
may  be  identified.  We  are  not  asked  to  consider  what  may 
be  a  natural  object  or  permanent  monument  to  which  refer- 
ence may  be  made,  or  whether  the  language  of  the  certifi- 
cate in  making  such  reference  is  sufficient  under  the  law,  for 
there  is  not  in  the  certificate  anything  whatever  as  to  any 
natural  object  or  monument.  It  is  said  that  the  claim  is 
''situated  on  the  north  side  of  Iowa  gulch,  about  timber  line, 
on  the  west  side  of  Bald  mountain.  Said  claim  is  staked 
and  marked  as  the  law  directs."  It  is  utterly  impossible  to 
find  in  this  language  any  reference  to  a  natural  object  or 
permanent  monument  defining  the  location,  and  the  only 
question  is  as  to  the  effect  of  the  omission.  The  act  of  con- 
gress requires  such  reference  to  be  made  in  the  description 
of  the  claim,  (Bev.  St.  §  2324,)  and  the  state  legisature  has 
declared  that  the  certificate  shall  give  ''such  description  as 
shall  identify  the  claim  with  reasonable  certainty."  Rev.  St. 
Col.  630.  Compliance  with  the  act  of  congress  would  fulfil  all 
that  is  required  by  the  state,  and  it  may  be  said  that  the  acts 
are  in  perfect  harmony.  But,  if  that  were  otherwise,  there  is 
no  doubt  as  to  authority  of  congress  nor  as  to  the  purpose  of 
the  law  in  requiring  that  the  claim  shall  be  definitely  de- 
scribed. 

The  government  gives  its  lands  to  those  citizens  who  may 
discover  precious  metal  ores  therein,  upon  the  condition  that 
they  will  define  the  subject  of  the  grant  with  such  certainty 
as  may  be  necessary  to  prevent  mistakes  on  the  part  of  the 
government,  and  on  the  part  of  other  citizens  who  may  be 
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asking  the  like  bounty.  Thid  is  reasonable,  and  neoessaiy 
to  justly  administer  the  law,  and  therefore  it  must  be  said 
that  without  such  description  a  certificate  of  location  is  void. 
On  that  ground  the  original  certificate  of  defendants'  grantor 
will  be  rejected,  and  as  the  relocation  wi^s  posterior  to 
plaintiff's  it  cannot  prevail  against  the  latter.  It  remains 
to  consider  what  would  be  the  effect  of  actual  possession  by 
defendants  or  their  grantors  at  the  time  the  Ontario  lode  was 
located;  for  it  appears  that  defendants'  discovery  shaft  is 
in  the  ground  in  controversy,  and  they  aver  that  they  have 
been  in  possession  since  the  lode  was  first  opened.  That  they 
have  not  worked  there  constantly,  may  be  inferred  from  what 
has  been  done;  for,  as  the  shaft  is  now  only  50  feet  deep,  it  is 
difficult  to  believe  that  three  years  and  more  have  been  occu- 
pied in  sinking  it.  But  defendants  say  that  they  have  been  on 
the  ground  constantly,  and  plaintiff  asserts  that  they  have 
never  been  there  at  all.  In  this  conflict  and  imperfect  state- 
ment of  testimony  it  is  impossible,  on  a  preliminary  motion  of 
this  kind,  to  ascertain  the  fact,  and  we  resort  to  some  general 
rules  which  should  control. 

Plaintiff's  position  is  and  must  be  that  the  lode  was^  dis- 
covered by  his  grantors  600  or  700  feet  from  the  ground  in 
controversy,  extends  from  thence  to  the  point  occupied  by 
defendants,  and  that  defendants  are  on  the  same  lode. .  As- 
suming that  to  be  correct,  the  question  is  whether  defendants 
or  their  grantors  were  in  actual  possession  at  the  time  plain- 
tiff's location  was  made.  That  they  were  on  the  ground  before 
that  time  is  shown  by  testimony  which  is  not  contradicted, 
and  the  burden  is  upon  the  plaintiff  to  show  that  they  were 
not  there  at  the  time  of  his  location;  for  if  they  were  then 
in  actual  possession,  having  uncovered  the  lode,  plaintiff's 
grantor,  claiming  by  subsequent  discovery,  could  not  oust  them 
so  long  as  they  saw  fit  to  remain  there.  As  to  the  ground 
actually  held  by  them,  although  if  they  failed  to  locate  under 
the  law  they  could  not  claim  more,  no  one  by  junior  discovr 
ery  could  assert  a  superior  title.  Plaintiff's  location  may  be 
valid  up  to  the  very  point  occupied  by  defendants'  grantors, 
but  it  must  be  said  that  a  location  cannot  be  extended  over 
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a  senior  discovery  in  the  actual  possession  of  another.  And 
80  the  evidence  tending  to  prove  that  defendants  or  their 
grantors  may  have  been  in  possession  of  the  shaft  in  contro- 
versy at  the  time  of  plaintiff's  location,  and  plaintiff  having 
failed  to  meet  that  evidence  successfully,  the  motion  for  in- 
junction will  be  denied.  All  assumptions  of  fact  have  of 
course  been  made  on  the  proofs  as  they  now  stand.  At  the 
hearing,  if  the  facts  shall  appear  to  be  different,  the  view 
now  expressed  may  be  modified. 


Obmsbt  v.  U.  p.  B.  Co. 

{Oir&uit  Oour^  D.  Qdorado.    November  17, 1880.) 

1.  Bailboad— Freight— Tbanbfobtation. — It  is  the  duty  of  a  railroad 
company  engaged  as  a  common  carrier,  when  they  receiye  freight  to 
be  transported,  to  cany  it  without  unnecessary  delay. 

9.  Bahb— Bamb— Bamb.— A  dela^  of  24  hours  at  a  station  on  the  way  la 
an  unnecessary  delay,  unless  it  is  explained  and  excused  by  something 
which  the  law  recognizes  as  sufficient. 

a.  8amb— 8ahe — Bamb.— Such  delay  will  not  be  excused  by  the  fact  that 
the  railroad  company  needed  its  rolling  stock  for  the  purpose  of  car- 
lying  passengers. 

4.  Bake— OoNT&AOT— NBaLioENGB.~It  is  settled,  by  repeated  decisions 
of  the  supreme  court  of  the  United  States,  that  a  common  carrier 
cannot  relieve  himself  from  responsibility  for  his  own  negligence,  or 
the  negligence  of  his  employes^  by  any  contract  that  he  may  enter 
into  with  the  shipper. 

ft.  Same — Bamb — Bams. — A  conmion  carrier  may,  however,  enter  into 
stipulations  which  do  not  relieve  him  in  any  degree  from  his  respon- 
sibility for  negligence,  if  the  shipper  assents  and  agrees  to  them  by  a 
special  contract,  either  verbal  or  in  writing. 

A.  Same — Same — Same.— A  contract,  therefore,  is  void  in  so  far  as  it  as- 
sumes to  say  that  a  railroad  company  shall  not  be  liable  on  account  of 
any  delay  in  the  transportation  of  stock. 

7.  Sake — Same— Same.— Such  contract  is  also  void  in  so  far  as  it  requires 
the  shipper  to  give  notice  of  his  claim  for  damages  before  he  unloads 
the  stock. 
Ormsby  v.  Union  Pacifle  Ry.  Co,^  ante,  170,  affirmed* 
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8.  8AiiE~SA3afi.— Such  contract  is  valid,  however,  in  so  far  as  it  roquirea 
that  the  shipper  shall  go  with  the  stock  and  take  charge  of  it,  shall 
take  and  prepare  the  car  for  the  use  of  the  stock,  and  shall  see  to  tha 
loading  and  unloading  of  the  same. 

0«  Same — Sake — Notice. — A  railroad  company  cannot  exempt  itself 
from  any  of  its  obligations  as*  a  common  carrier  by  mere  notice,  or  by 
printing  which  is  appended  to  or  indorsed  upon  the  contract  which 
18  executed,  hut  must  do  it,  in  so  far  as  it  is  lawful  to  do  it  at  all,  by 
a  stipulation  in  the  body  of  the  instrument,  to  which  the  shipper 
assents  by  his  signature. 
BaUroad  Co.  y.  Manufg  Co.  16  WaU.  328,  329. 

C.  W.  Wright,  for  plaintiff. 

J.  P.  Usher  and  H.  M.  <t  W.  Teller,  for  defendant.' 

McCraby,  C.  J.,  {charging  jury.)  This  is  a  suit  in  which  the 
plaintiff  claims  to  recover  damages  from  the  defendant,  the 
Union  Pacific  Bailwa;  Company,  on  the  ground  of  negligence 
in  the  transportation  of  a  oar  load  of  horses. 

The  plaintiff,  in  order  to  recover,  must  establish  two  prop- 
ositions of  fact,  and  of  those  propositions  you  are  the  judges : 
First,  that  the  railroad  company  was  negligent  in  the  matter 
of  delay  in  transporting  plaintiff's  horses;  second,  that  the 
result  of  that  negligence  was  the  damage  and  injury  com- 
plained of.  I  will  speak  to  you  first  only  with  regard  to  the 
plaintiff's  case.  Presently  I  will  call  your  attention  to  the 
several  defences  that  have  been  set  up  by  the  defendant.  You 
will  then  in  the  first  place  consider  whether  the  plaintiff  has 
made  out,  prima  facie,  a  case  upon  which  he  is  entitled  to  re- 
cover if  the  defence  is  not  established — ^whether  the  railroad 
company  was  guilty  of  negligence  in.  the  matter  of  delay; 
because  there  is  no  allegation  that  there  was  any  negligence 
except  in  the  delay  of  24  hours  at  the  station  of  Brookville^ 
between  this  and  Kansas  City.  It  is  the  duty  of  a  railroad 
company,  engaged  as  a  common  carrier,  when  they  receive 
freight  to  be  transported,  to  carry  it  Without  unnecessary 
delay.  A  delay  of  24  hours  at  a  station  on  the  way  is  an 
unnecessary  delay,  unless  it  is  explained  and  excused  by 
something  which  the  law  recognizes  as  sufficient.  The  excuse 
that  the  company  needed  its  rolling  stock  for  the  purpose  of 
carrying  passengers  is  not  a  sufficient  excuse.     The  duty  of 
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the  company  is  to  be  prepared  to  execute  its  contracts,  both 
to  carry  passengers  and  to  carry  freight;  it  cannot  excuse 
itself  for  a  failure  to  do  the  one  upon  the  ground  that  it  was 
bound  to  do  the  other,  and  that  it  was  not  able  to  do  both. 
Therefore,  if  there  was  nothing  in  the  case  except  the  fact  of 
a  delay  of  24  hours  at  this  station,  and  if  you  should  find 
that  that  delay  was  the  cause  of  the  injury  of  which  the  plain- 
tiff complains,  he  would  be  entitled  to  recover.  But  it  is 
incumbent  upon  the  plaintiff  to  show  by  the  preponderance 
of  testimony  that  the  damage  to  his  stock  was  caused  by  that 
delay  of  24  hours,  and  that  is  the  next  question  for  your  con- 
sideration. You  are  to  consider  that  question  carefully  upon 
the  testimony  that  has  been  submitted  to  you,  and  it  is  for 
you  to  decide  whether,  in  the  case  of  the  horses  that  died, 
their  death  was  caused  by  this  delay;  and,  as  to  the  others* 
whether  their  sickness  and  the  damage  to  them  was  the  result 
of  the  same  cause.  In  considering  this  question  you  will 
look  into  the  evidence  which  has  been  offered  before  you, 
tendfng  to  show  that  the  injury  might  have  resulted  from  some 
other  cause;  and  if  you  find  that  it  did  result  from  other  cause, 
or,  in  other  words,  if  you  do  not  find  the  evidence  sufficient  to 
show  that  it  resulted  from  this  delay,  you  cannot  find  a  verdict 
for  the  plaintiff;  as,  for  example,  you  must  consider  the  con- 
dition of  the  stock  when  it  was  shipped  at  Kansas  City,  and 
its  condition  when  it  was  shipped  in  Kentucky.  If  you  find 
that  there  was  anything  the  matter  with  the  stock,  or  any  of 
it,  before  it  started  from  Louisville,  that  is  a  fact  to  be  con- 
sidered, and  upon  the  testimony  it  is  for  you  to  say  whether 
this  delay  of  24  hours  resulted  in  the  death  of  the  two  horses, 
and  in  the  sickness  and  injury  of  the  others  complained  of. 
If  you  find  that  the  delay  was  the  cause  of  the  injury  to  the 
stock,  then  your  verdict  will  be  for  the  plaintiff,  unless  you 
find  for  the  defendant  on  some  of  the  matters  that  are  alleged 
by  way.  of  defence. 

In  considering,  however,  the  first  question,  (whether  the 
damage  resulted  from  this  delay,)  you  are  to  consider  not 
only  the  condition  of  the  stock  when  it  was  shipped  at  Louis- 
ville, and  when  it  was  reshipped  at  Kansas  City,  but  you  are 
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to  oonsider  the  manner  of  the  shipment  that  has  heen  testified 
to  before  you — the  fact  that  the  horses  were  put  in  stalls, 
that  they  were  crosswise  of  the  car,  and  that  there  were  12  of 
them  on  the  car,  and  you  are  to  judge. whether  that  manner 
of  shipment  would  or  would  not  have  resulted  in  this  sickness 
and  death  and  injury  of  the  horses,  independently  of  the  delay 
of  24  hours  at  Brookville.  If  you  conclude  that  under  all  the 
circumstances  the  horses  would  have  come  through  safely,  and 
none  of  them  died,  and  none  of  them  suffered  injury  but  for 
that  delay,  then  the  plaintiff  has  made  out  t^  prima  facie  case. 
But  if  you  conclude  that  even  if  the  horses  had  not  been 
stopped  at  Brookville  these  two  would  have  died,  and  the 
others  would  have  been  injured  and  sick,  just  as  they  were, 
then  the  plaintiff  has  not  made  a  case,'  and  that  is  the  end  of 
it.  But,  if  upon  these  questions  you  find  for  the  plaintiff, 
you  wiH  proceed  to  consider  some  of  the  matters  alleged  by 
way  of  defence;  and  the  only  matter  that  I  think  I  need  call 
your  attention  to  as  requiring  your  consideration,  is  the  allega- 
tion of  negligence  on  the  part  of  the  plaintiff  himself.  I  say 
to  you,  as  matter  of  law,  that  if  the  plaintiff  was  negligent, 
and  if  his  negligence  materially  contributed  to  the  injury 
which  he  has  sustained,  then  he  cannot  recover,  ^ni  in  con- 
sidering this  question  you  will  look  into  the  evidence  upon 
the  points  that  I  have  already  called  your  attention  to.  As, 
for  example,  you  will  inquire  whether  it  was  negligence  in 
him  to  ship  horses  in  the  manner  in  which  he  shipped; 
whether  he  acted  with  reasonable  and  ordinary  prudence  in 
that  respect,  and,  if  he  did  not,  whether  that  negligence  mate- 
rially contributed  to  the  results  that  followed.  You  will  con- 
sider whether  it  was  negligence  in  him  to  ship  the  horses  in 
the  condition  they  were  in  when  they  left  Kansas  City; 
whether  prudence  required  him  to  delay  there,  and,  under  all 
the  circumstances,  whether  he  was  negligent  in  that  respect. 
It  is  also  alleged  that  he  had  the  option  of  unloading  the 
horses  at  Brookville,  and  that  he  neglected  to  avail  himself 
of  it.  Upon  this  question  there  is  a  conflict  of  testimony.  It 
is  for  you  to  decide  what  the  facts  are.  If  he  knew  that  his 
train  was  to  remain  at  Brookville  a  number  of  hours,  02f  a  day, 
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and  if  he  had  the  opportunity  to  unload  the  stock  and  give 
them  rest,  and  neglected  to  do  it,  then  it  is  for  you  to  con- 
sider whether  that  was  negligence,  and,  if  so,  whether  that 
negligence  contributed  to  the  injury  which  he  has  sustained ; 
but  if  he  expected  that  the  train  would  start  every  half  hour, 
and  had  reason,  from  the  representations  made  to  him,  to 
expect  that,  then  it  is  for  you  to  say  whether  he  was,  under 
those  circumstances,  cajled  upon  to  attempt  to  unload  his 
stock. 

The  defendants  have  set  out,  by  way  of  defence,  a  contract 
under  which  they  allege  that  the  shipment  of  this  stock  was 
made..  The  execution  of  this  contract  is  admitted  by  the 
pleadings,  and  therefore  it  is  before  us  for  consideration.  It 
presents  a  question  which  is  not  without  difficulty  as  a  matter 
of  law;  at  least,  it  would  not  be  without  difficulty  in  some 
courts  of  the  country,  because  there  is  great  conflict  of  opin- 
ion among  the  courts  as  to  how  far  a  common  carrier  may 
release  himself  from  responsbility  by  a  special  contract  with 
the  shipper.  In  the  courts  of  the  United  States,  however^ 
the  law  is  well  settled,  and  I  am  therefore  without  difficulty 
in  instructing  you  upon  this  point.  It  is  settled,  by  re- 
peated decisions  of  the  supreme  court  of  the  United  States, 
that  a  common  carrier  cannot  relieve  himself  from  responsi- 
bility for  his  own  negligence,  or  the  negligence  of  his  employes, 
.by  any  contract  that  he  may  enter  into  with  the  shipper.  He 
may,  however,  enter  into  stipulations  which  do  not  relieve  him 
in  any  degree  from  his  responsibility  for  negligence,  if  the 
shipper  assents  and  agrees  to  them  by  a  special  contract, 
either  verbal  or  in  writing. 

Now,  this  contract  which  is  before  you,  in  so  far  as  it 
assumes  to  say  that  the  railroad  company  shall  not  be  liable 
on  account  of  any  delay  in  the  transportation  of  this  stock,  is 
void.  It  is  also  void  according  to  the  decision  rendered  by 
Judge  Hallett  upon  demurrer,  in  so  far  as  it  requires  the 
shipper  to  give  notice  of  his  claim  before  he  unloads  his  stock. 
That  has  been  settled  by  that  ruling,  in  which  I  concur.  In 
so  far  as  it  provides  that  this  plaintiff  shall  go  with  the  stock 
and  take  charge  of  it,  shall  take  a  oar  and  prepare  the  car  for 
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the  use  of  the  stock,  and  shall  see  to  loading  and  unloading.  • 
and  all  those  particulars,  I  think  it  is  a  valid  contract;  but/ 
as  to  these  particulars,  there  is  no  particular  conflict  in  this 
case.  There  is  appended  to  this  contract  a  printed  state- 
ment, which  is  headed  "Rules  and  regulations  for  the  trans- 
portation of  live  stock,"  and  in  that  statement  there  is  a  pro- 
vision that  in  case  damages  occur  in  the  transportation  of 
live  stock,  for  which  the  company  may  be  liable,  the  value  at 
the  place  and  date  of  shipment  shall  govern  the  settlement, 
in  which  the  amount  claimed  shall  not  exceed  $200  for  a 
stallion;  $100  for  a  horse;  mule,  $65;  cattle,  $50,  and  other 
animals,  $20.  And  also  another  provision,  that  blooded 
animals,  or  animals  deemed  especially  valuable,  will  be  carried 
only  on  special  contract,  and  agents  are  not  allowed  to  re- 
ceive and  ship  such  animals  until  a  proper  contract  is  made 
between  the  owner  or  consignee  and  the  general  freight  agent. 
That,  gentlemen,  is  not  in  the  contract  which  the  plaintiff 
signed.  It  is  in  a  print  which  is  on  the  same  sheet  of  paper 
with  the  contract.  It  has  been  held  by  the  supreme  court  of 
the  United  States  that  the  shipper  is  only  bound  by  the  stip- 
ulation contained  in  the  contract  itself;  or,  in  other  words, 
that  the  railway  company  that  proposes  to  exempt  itself  from 
any  of  its  obligations  as  a  common  carrier,  cannot  do  it  by 
mere  notice,  or  by  printing  which  is  appended  to  or  indorsed 
upon  the  contract  which  is  executed,  but  must  do  it,  in  so  far 
as  it  is  lawful  to  do  it  at  all,  by  a  stipulation  in  the  body  of 
the  instrument,  to  which  the  shipper  assents  by  his  signature 
Upon  this  subject  I  charge  you  in  the  language  of  the  supreme 
court  in  the  case  of  the  R.  Co,  v.  Manufg  Co,,  reported  in 
16  Wallace's  Eeports,  328,  329,  as  follows:  •'Whether  a 
carrier,  when  charged  upon  his  common-law  responsibil- 
ity, can  discharge  himself  from  it  by  special  contract,  as- 
sented to  by  the  owner,  is  not  an  open  question  in  this  court 
since  the  cases  of  N,  J.  Steam  Nav.  Co.  v.  Merchants'  Bank,  6 
How.  344,  and  York  Company  v.  Central  Railroad,  8  Wall; 
-107.  In  both  these  cases  the  right  of  the  carrier  to  restrict 
or  diminish  his  liability  by  special  contract,  which  does  not 
cover  losses  by  negligence  or  misconduct,  received  the  sano- 
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iion  of  this  oourt.  In  the  former  case  the  efiPect  of  a  general 
notice  by  the  carrier  seeking  to  extinguish  his  pecoliar  lialnl- 
ity  was  also  considered;  and,  although  the  remarks  of  the 
judge  on  the  point  were  not  necessary  to  the  decision  of  the 
case,  they  furnish  a  correct  exposition  of  the  law  on  this  much- 
controverted  subject.  .  In  speaking  of  the  right  of  the  carrier 
to  restrict  his  obligation  by  a  special  agreement,  the  judge 
said :  It  by  no  means  follows  that  this  can  be  done  by  an 
act  of  his  own.  The  carrier  is  in  the  exercise  of  a  sort  of 
public  office,  from  which  he  should  not  be  permitted  to  exoner- 
ate himself  without  the  assent  of  the  parties  concerned.  And 
this  is  not  to  be  implied  or  inferred  from  a  general  notice  to 
the  public  limiting  his  obligation,  which  may  or  may  not  be 
assented  to.  He  is  bound  to  receive  and  carry  all  the  goods 
offered  for  transportation,  subject  to  all  responsibilities  inci- 
dent to  his  employment,  and  is  liable  to  an  action  is  case  of 
refusal.  If  any  implication  is  to  be  indulged  from  the  delivery 
of  the  goods  under  the  general  notice,  it  is  as  strong  that  the 
owner  intended  to  insist  upon  his  rights  and  the  duties  of  the 
carrier,  as  it  is  that  he  assented  to  their  qualification.  The 
burden  of  proof  lies  on  the  carrier,  and  nothing  short  of  an 
express  stipulation  by  parol  or  in  writing  should  be  permitted 
to  discharge  him  from  duties  which  the  law  has  annexed  to 
his  employment.' "  And  there  is  more  in  the  same  opinion 
to  the  same  effect,  which  it  is  not  necessary  for  me  to  read. 

I  say  to  you,  gentlemen,  so  far  as  anything  contained  in 
the  rules  and  regulations  for  the  transportation  of  live  stock, 
printed  at  the  head  of  this  contract,  is  concerned,  it  is  not  a 
part  of  the  contract  with  this  plaintiff. 

Upon  the  question  of  damages  in  this  case,  in  the  event  you 
shall  find  for  the  plaintiff,  (of  course,  if  you  find  that  the  delay 
did  not  cause  the  injury,  that  is  the  end  of  the  case,  and  you 
find  for  the  defendant.  If  you  find  that  the  plaintiff  himself 
was  negligent,  that  his  negligence  contributed  materially  to 
the  loss  which  he  has  sustained,  that  is  the  end  of  the  case;) 
but,  if  upon  these  questions  you  find  for  plaintiff,  you  will 
then  consider  the  question  of  damages.  In  this  part  of  the 
case  you  are  the  judges,  but  you  must  consider  it  carefully. 


Digitized  by  VjOOQIC 


OBMSBT  t.  V.  P.  B.  00.  713 

There  is  no  subject  coming  before  courts  upon  which  there  is 
80  much  extravagant  testimony;  it  is  very  largely  a  question 
of  opinion.  You  must  consider  all  the  evidence  and  all  the 
circumstances,  and  arrive  at  a  just  and  reasonable  determina- 
tion.  It  is  not  what  a  man  might  have  made  if  the  horse 
had  not  died,  by  using  him  as  a  racer  upon  the  track,  that  is 
the  test  of  his  damages.  The  rule  is  this:  that  he  is  entitled 
to  recover  the  reasonable  market  value  in  cash  at  the  place 
where  the  loss  occurred;  that  is  to  say,  what  the  two  horses 
that  died  could  reasonably  have  been  sold  for  in  this  market 
,  at  that  time  in  cash.  Of  course,  such  a  question  is  always  sub- 
ject to  more  or  less  uncertainty;  one  man  will  estimate  it  at 
more  than  another,  and  the  jury  is  simply  to  make  use  of 
their  common  sense,  and  apply  the  testimony  and  all  the  • 
circumstances,  and  arrive  at  a  fair  and  just  estimate. 

As  to  the  horses  that  did  not  die,  the  damages  would  be 
simply  the  actual  loss — the  actual  damage  which  the  plaintiff 
sustained  by  reason  of  the  injuries,  the  sickness  which  re- 
sulted from  the  negligence,  if  there  was  negligence,  of  the 
defendant.  In  ascertaining  the  value  of  these  animals  you  are 
to  look  into  all  the  circumstances ;  to  consider  the  age  of  the 
horses  that  died.  You  are  to  consider  their  breeding,  of  course, 
the  purposes  for  which  they  might  be  used,  and  everything 
that  goes  into  the  question  of  their  market  value  in  this 
market.  As  to  this  old  horse,  there  is  a  claim  here,  and  some 
evidence  tending  to  show,  that  he  was  diseased  before  he  left' 
Kentucky,  and  that  is  a  subject  for  your  consideration.  If 
that  be  true,  it  of  course  affects  the  value  of  the  animal.  It 
is  for  you  to  say  whether  that  is  true  or  not. 

I  have  not  gone  over  the  suggestions  of  counsel,  but  I  think 
that  I  have  covered  everything  that  is  necessary.  If  there  is 
any  suggestion  to  be  made  I  will  hear  it. 

Verdict  for  plaintiff  for  f  760. 
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United  States  v.  Fings. 
{Dktfrict  Courts  8.  D.  JJfeto  York.     November  9, 1880.) 

1.  Dbpobition— Commission— Rule  of  Coitbt — Formal  Defect.— A  com- 

mission for  the  taking  of  a  deposition  will  not  be  set  aside,  where  it 
Appears  to  have  been  properly  executed,  although  the  form  of  instruc- 
tions to  the  commissioner,  annexed  to  the  deposition,  was  not  signed 
by  the  clerk  or  the  defendant's  counsel,  as  required  by  a  rule  of  the 
court  which  issued  the  commission. 

2.  Same — Pbactice— Rev.  St.  f  866. — The  mode  of  executing  such  com- 

mission, when  issued  by  a  federal  court,  is  not  governed  by  a  state 
statute,  but  by  section  866  of  the  Revised  Statutes. 

d.  Same— Rev.  St.  f  866— "AcooRDma  to  Common  Usage."— A  deposi- 
tion is  not  taken  *'  according  to  conmion  usage,"  within  the  meaning 
of  section  866  of  the  Revised  Statutes,  if  one  of  the  parties  to  the 
action  writes  down  the  answers  for  the  commissioner,  at  the  request 
of  the  latter,  in  the  absence  of  the  other  party  to  the  suit,  although 
it  does  not  appear  that  any  injury  was  thereby  sustained. 

Motion  to  Suppress  a  Deposition. 

Melville  Brown,  for  motion. 

Samuel  B.  Clarke,  Ass't  Dist.  Att'y,  contra. 

Ghoate,  D.  J.  This  is  a  motion  to  suppress  a  deposition 
taken  under  a  commission  issued  to  the  consul  of  the  United 
States  at  Breslau,  Germany,  for  the  examination  of  witnesses 
upon  written  interrogatories.  One  objection  taken  to  the 
deposition  is  that  the  form  of  instructions  to  the  commissioner 
annexed  to  the  commission  were  not  signed  by  the  clerk  or  by 
defendant's  counsel,  as  required  by  rule  112  of  this  court. 
This  is  a  formal  defect  only,  and  does  not,  I  think,  justify  the 
setting  aside  of  the  commission,  if,  in  fact,  it  appears  to  have 
been  properly  executed.  Objection  is  also  made  that  the 
answers  of  the  witness  to  the  interrogatories  were  written 
down  by  one  of  the  counsel  for  the  plaintiflF,  who  happened  to 
be  in  Europe  at  the  time  and  attended  upon  the  taking  of 
this  and  other  testimony.  The  defendants  were  not  repre- 
sented before  the  consul  upon  the  taking  of  the  deposition. 

It  is  insisted,  on  the  part  of  the  defendant,  that  the  provis- 
ions of  the  New  York  Code,  §  901,  which  require  the  person 
executing  a  commission  to  take  testimony  to  reduce  the  exam- 
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ination  to  writing  himself,  or  cause  it  to  be  reduced  to  writing 
by  a  disinterested  party,  are  made  applicable  to  depositions 
taken  under  a  commission  from  a  coart  of  the  United  States. 
I  think,  however,  that  the  mode  of  executing  commissions  out 
of  this  court  is  governed,  not  by  the  state  statute,  but  by  the 
866th  section  of  the  Eevised  Statutes  of  the  United  States, 
which  provides  that  "in  any  case  where  it  is  necessary,  in  order 
to  prevent  a  failure  or  delay  of  justice,  any  of  the  courts  of 
the  United  States  may  grant  a  deiimus  potestatem  to  take 
depositions  according  to  common  usage."  This  matter  being 
expressly  provided  for  by  act  of  Congress,  the  state  practice 
relating  to  the  same  matter  is  not  adopted  by  Revised  Stat- 
utes, §  914.     Beardsley  v.  Little,  14  Blatchf.  102. 

The  question,  therefore,  is  whether,  in  case  of  a  deposition 
taken  under  a  commission  "according  to  common  usage,"  it 
is  a  fatal  objection  that  the  attorney  for  one  of  the  parties  to 
the  action  writes  down  the  answers  for  the  commissioner,  the 
other  party  to  the  suit  not  being  represented.  I  think  such  a 
practice,  if  allowed,  might  lead  to  great  abuses.  A  very  slight 
turn  of  expression  given  to  an  answer,  and  such  as  might  escape 
the  notice  of  the  witness  or  the  magistrate,  would,  in  some 
cases,  materially  alter  the  sense.  Nor  would  it  be  possible, 
ordinarily,  for  the  party  not  represented  at  the  taking  of  the 
testimony  to  show  that  in  the  particular  case  he  was  injured 
or  prejudiced.  The  statute  of  New  York  which  forbids  the 
practice  is  certainly  wise,  and  calculated  to  protect  the  admin- 
istration of  the  law,  in  this  particular,  against  abuses. 

The  statutes  of  some  of  the  states  required  the  witness 
to  be  examined  by  the  commissioner  separately  and  apart 
from  all  other  persons.  In  this  case  it  is  not  claimed  that 
there  is  any  evidence  that  the  defendant  was  in  fact  preju- 
diced or  injured  by  what  was  done,  and  it  appears  by  aflBida- 
vit  that  the  testimony  was  taken  as  it  was  at  the  special 
request  of  the  consul ;  that  the  consul,  who  was  present  all 
the  time,  was  old  and  feeble,  and  not  well  able  to  write  the 
answers  down  himself.  I  think  the  practice,  however,  must 
be  condemned  as  improper  and  dangerous,  without  regard  to 
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what  may  be  shown  in  the  particular  case,  and  on  this  ground 
the  deposition  must  be  suppressed,  although  there  is  no  sug- 
gestion of  intended  impropriety  or  actual  prejudice  to  the 
defendant  in  this  case.  The  learned  counsel  for  the  plaintiff 
has  cited  two  cases,  in  which  this  objection  appears  not  to 
have  been  sustained,  as  authority  for  the  proposition  that  a 
commission  so  executed  is  executed  '^  according  to  common 
usage,"  as  that  expression  was  understood  at  the  time  of  the 
passage  of  the  judiciary  act  of  1789,  from  which  Bev.  St.  § 
866,  was  taken,  1  St.  86,  §  80;  Nichols  v.  White,  1  Cr.  C. 
C.  68;  Atkinson  v.  QUnn,  4  Cr.  C.  C.  134.  These  precedents 
may  account  for,  and  may  have  been  supposed  to  justify,  the 
course  that  was  taken  in  this  case,  as  they  are  decisions  by  a 
court  of  undoubted  authority. 

But  in  neither  of  these  cases  does  it  certainly  appear  that 
the  party  making  the  objection  was  not  represented  by  his 
counsel  upon  the  taking  of  the  testimony.  If  he  was,  the 
objection  might  well  have  been  considered  waived,  if  not 
taken  at  the  time.  If,  however,  it  was  otherwise,  and  the 
cases  were  like  the  present,  yet  a  practice,  which  at  one  time 
may  appear  to  the  courts  harmless,  may,  at  a  different  period 
and  in  a  different  state  of  things,  be  seen  to  involve  such  pos- 
sibility of  abuse  that  it  should  not  be  permitted.  The  large 
increase,  in  modern  times,  in  the  number  of  attorneys,  and 
their  less  intimate  relations  with  the  courts,  have  effected 
such  changes  as  may  well  alter  rules  of  practice  in  a  matter 
such  as  this;  and,  of  course,  if  the  practice  is  permitted  in 
the  case  of  any  attorney,  it  must  be  permitted  in  the  case  of 
all.  And,  while  the  term  ''according  to  common  usage"  is  to 
be  construed  as  referring  to  what  was,  at  the  time  the  act  of 
1789  was  passed,  understood  to  be  "common  usage,"  yet,  in 
a*  matter  affecting  the  purity  of  the  administration  of  justice, 
the  courts  are  at  liberty,  from  time  to  time,  so  to  control 
the  execution  of  their  own  processes  and  mandates  as  to 
repress  or  prevent  a  practice  which  they  shall  see  is  capable  of 
introducing  abuses.  This  is,  and  always  was,  ''according  to 
common  usage;"  and  an  application  to  suppress  a  deposi* 
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tion  on  such  a  grouhd  is  one  addressed  to  the  sound  discre- 
tion of  the  court,  and  when  it  is  made,  as  here,  before  the 
trial,  the  granting  of  the  motion  may  be  with  leave  to  issue  a 
new  commission  for  re-ezamination  of  the  witnesses. 
Motion  granted. 


SatfieTiD  v.  Molleb  and  others. 
{Oir&uU  Churty  2>.  2few  Jersey.    Noyember  30, 1880.^ 

L  Bakkbuftot— Attachmbkt.  —  An   attachment  levied  within  four 
months  before  the  commencement  of  proceedings  in  bankruptcy  ia 
dissolved,  ipso  facto,  by  operation  of  such  proceedings. 
In  re  Serafford,  15  N.  B.  R,  104. 

2.  Bahb—Sahb. — A  biU  in  the  nature  of  a  creditor's  bill,  praying  that 
certain  conveyances  of  real  estate  may  be  declared  void,  will  there- 
fore be  dismissed  with  costs,  when  filed  by  a  purchaser  of  the  prop- 
erty under  such  writ  of  attachment. 

In  Equity.     On  Bill  and  Plea. 

Nixon,  D.  J.  Moses  Taylor  &  Co.,  of  New  York,  claiming 
to  be  creditors  of  William  MoUer  &  Son,  of  the  same  place, 
on  the  sixteenth  of  September,  1875,  caused  a  writ  of  foreign 
attachment  to  be  issued  out  of  the  circuit  court  of  the  county 
of  Warren,  state  of  New  Jersey,  returnable  October  6,  1875, 
and  placed  it  in  the  hands  of  the  sheriff  of  said  county  for 
execution,  who,  by  virtue  of  the  same,  levied  upon  sundry  lots 
and  tracts  of  land  situate  at  Hackettstown,  as  the  property 
of  William  MoUer,  one  of  the  defendants. 

Pending  these  proceedings,  and  within  a  few  we^ks  after 
the  return  of  the  writ,  to  wit,  on  the  twenty-eighth  of  October, 
1875,  a  petition  in  bankruptcy  was  filed  against  William 
MoUer,  George  H.  MoUer,  and  William  P.  MoUer,  as  co- 
partners, and  against  William  MoUer  individually,  and  they 
were  adjudged  bankrupts  on  the  twentieth  of  November  fol- 
lowing. William  A.  Booth  was  duly  appointed  their  assignee 
on  the  thirteenth  of  December,  1875,  to  whom  an  assignment 
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was  regularly  made  of  all  the  bankrupts*  partnership  and 
individual  property. 

Notwithstanding  these  bankruptcy  proceedings,  the  pro- 
ceedings under  the  attachment  were  continued  in  the  state 
court,  by  the  appointment  of  an  auditor,  the  entry  of  the 
judgment  in  favor  of  the  attaching  creditors,  the  sale  of  the 
real  estate  taken  under  the  writ,  on  the  twenty-eighth  of 
December,  1876,  and  the  execution  of  a  deed  by  the  auditor 
to  the  purchaser,  two  days  afterwards. 

The  purchaser  then  filed  a  bill  in  the  court  of  chancery  of 
Kew  Jersey,  in  the  nature  of  a  creditor's  bill,  alleging  that 
William  MoUer,  one  of  the  defendants  in  attachment,  pre- 
vious to  the  issue  of  the  writ,  had  made  and  executed  two 
several  deeds  of  conveyance  to  his  two  daughters,  Elizabeth 
MoUer  and  Sarah  M.  MoUer,  purporting  to  convey  the  said  r6al 
estate;  that  these  deeds  were  voluntary,  without  valuable 
consideration,  and  were,  as  was  expressed  upon  their  face, 
"in  consideration  of  natural  love  and  affection,"  and  were 
fraudulent  and  void  against  creditors,  and  praying  that  they 
might  be  decreed  illegal,  null  and  void  against  the  complain- 
ant as  purchaser. 

To  this  bill  the  defendants  put  in  a  plea,  setting  np  the 
proceedings  in  bankruptcy  in  bar  of  the  complainant's  title. 

The  case  has  been  brought  into  this  court  by  virtue  of  the 
removal  act,  and  has  been  heard  upon  bill  and  plea.  It  must 
be  determined  by  ascertaining  the  effect  which  the  bankruptcy 
proceedings  had  upon  the  pending  attachment.  The  writ  was 
issued  within  four  months  next  preceding  the  filing  the  peti- 
tion; was  the  attachment,  therefore,  dissolved  by  the  adjudi- 
cation ?  If  so,  the  state  court  had  no  jurisdiction  thereafter 
to  enter  a  judgment  or  make  an  order  for  the  sale  of  the  prop- 
erty, and  the  complainant's  title  is  void.  Or,  was  il  necessary 
for  the  assignee,  after  his  appointment,  to  take  some  affirma- 
tive steps  in  order  to  divest  the  lien  of  the  attachment? 
None  such  were  taken,  and  unless  the  attachment  was  dis- 
solved by  operation  of  law,  after  the  filing  the  petition  in 
bankruptcy,  and  the  adjudication  thereon,  the  plea  is  bad  and 
must  be  overruled. 
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The  decision  of  these  questions  depends  upon  the  construc- 
tion of  the  provisions  of  section  5044  of  the  Revised  Statutes 
of  the  United  States.  That  section  provides  that,  "as  soon  as 
the  assignee  is  appointed  and  qualified,  the  jiidge,  »  »  • 
by  an  instrument  under  his  hand,  shall  assign  and  convey  to 
him  all  the  estate,  real  and  personal,  of  the  bankrupt,  and 
such  assignment  shall  relate  back  to  the  commencement  of 
proceedings  in  bankruptcy,  and  by  operation  of  law  shall  vest 
the  title  to  all  such  property  and  estate  in  the  assignee, 
although  the  same  is  then  attached  on  mesne  process  as  the 
property  of  the  debtor,  and  shall  dissolve  any  such  attachment 
made  vnthin  four  months  next  preceding  the  commencement  of 
the  bankruptcy  proceedings  " 

Much  controversy  has  arisen  as  to  the  true  construction 
of  these  provisions,  but  the  weight  of  authority  undoubtedly 
is  that  after  an  adjudication  in  bankruptcy  all  attachments 
become  invalid,  and  their  lien  is  divested  by  operation  of  law, 
unless  more  than  four  months  shall  have  intervened  between 
the  issuing  of  the  writ  and  the  filing  of  the  petition.  See 
Jn  re  EUisy  1  N.  B.  R.  655;  In  re  Preston,  6  N.  B.  R.  545; 
Zeiber  v.  HiU,  8  N.  B.  R.  240. 

Thus,  in  MiUer  v.  O'Brien,  9  Blatchf.  271,  Judge  Woodruff 
says:  "The  statute,  (§  5044,)  in  the  most  explicit  terms^ 
declares  the  attachment  dissolved.  In  like  explicit  terms  it 
declares  that  the  assignment  to  the  assignee  shall  relate 
back  to  the  commencement  of  the  proceedings  in  bankruptcy, 
and  that  the  title  to  all  the  bankrupt's  estate  shall  vest  in 
the  assignee.** 

In  re  Scrafford,  15  N.  B.  R.  104.  Judge  Dillon  asserts  that 
"all  attachments  levied  within  four  months  before  the  com- 
mencement of  the  proceedings  in  bankruptcy  are  dissolved, 
ipso  facto,  by  operation  of  such  proceedings.*' 

In  Bracken  v.  Johnston,  15  N.  B.  R.  106,  Justice  Miller,  in 
discussing  the  meaning  of  the  section  of  the  bankrupt  law 
now  under  consideration,  says :  "The  purpose  of  the  act  was 
to  put  a  creditor,  who  undertook  to  secure  a  lien  by  attach- 
ment, in  precisely  the  same  condition  as  one  who  took  a  pref- 
erence or  lien  by  consent  of  the  debtor.     In  both  cases  the 
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creditor  proceeded  at  his  own  hazard.  If  the  debtor  escaped 
the  bankruptcy  court  for  the  prescribed  time,  the  preference 
or  lien  remained  valid.     If  he  did  not,  it  is  void  absolutely.^. 

And  the  judgment  of  the  supreme  court  in  Doe  v.  Childersy 
21  Wall.  643,  is  strongly  in  the  same  direction,  although  it 
be  an  implication,  rather  than  a  direct  utterance.  The  decis- 
ion there  was  that  an  attachment,  laid  more  than  four  months 
previously  to  the  proceedings  in  bankruptcy  begun,  continued 
a  valid  liei^,  and  was  not  dissolved  by  the  transfer  of  the 
bankrupt  estate  to  the  assignee. 

But  the  court,  in  reaching  that  conclusion,  say:  '*Under 
the  fourteenth  section  (§  5044  of  Bev.  St.)  of  the  bankrupt 
acty  the  title  pendente  lite  is  transferred  by  operation  of  law 
from  the  bankrupt  to  the  assignee  in  bankruptcy.  The  con- 
veyance of  the  register  operates  as  would,  under  ordinary 
circumstances,  the  deed  of  a  person  having  the  title,  with  two 
difiFerences :  First,  it  relates  back  to  the  commencement  of  the 
bankruptcy  proceeding;  secondly,  the  register's  conveyance 
dissolves  any  attachment  that  has  been  made  within  four 
months  previous  to  the  commencement  of  the  bankrupt  pro- 
ceedings." 

The  title  of  the  complainant  failing,  and  the  law  requiring 
him  to  stand  upon  the  strength  of  his  own  title,  rather  than 
the  weakness  of  his  adversaries,  the  bill  of  complaint  must 
be  dismissed,  with  costs. 


GlAMT  POWDBB  COMPANY  V.  CALIFORNIA    VlGORIT   PoWDBB 

Company  and  others. 
{Circu^  Court,  D.  Ccdifornia,    ,  1880.) 

Kb-I^sue— Rev.  St.  f  4916.— Section  4916  of  the  Revised  Statutes  only 
authorizes  a  re-issue  when,  from  an  unintentional  error  in  the  desrip- 
tion  of  the  invention,  the  patent  is  invalid  or  inoperative,  or  when 
the  claim  of  the  patentee  exceeds  his  invention. 

Same— CoMMiesioNKR  op  Patents— Jurisdiction.— The  power  to'  ac- 
cept a  surrender  and  issue  new  letters  is  vested  exclusively  in  the 
commissioner  of  patents,  and  his  decision  in  such  cases  is  not  open  to 
Collateral  attack  in  a  suit  for  the  infringement  of  re-issued  letters. 
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8»  Same— Same— Same. — The  commissioner  of  patents,  however,  is  an 
officer  of  limited  authority,  whose  jurisdiction  is  restricted  to  the 
particular  cases  mentioned  in  the  statute,  and,  therefore,  whenever  it 
is  apparent  upon  inspection  of  the  patents  that  he  has  acted  without 
authority,  or  has  exceeded  it,  his  judgment  must  necessarily  he  re- 
garded as  invalid. 

4,  Same— Same— Samb.~J7«{<},  therefore,  where  an  original  patent  cov- 
ered a  compound  of  nitro>glycerine  with  inexplosive,  porous,  ahsorb- 
ent  substances,  and  the  re- issued  patent  covered  a  compound  ol 
nitro-glycerine  with  all  porous  absorbents,  whether  explosive  or  in- 
explosive,  that  there  was  no  case  presented  upon  which  the  powers 
of  the  commissioner  of  patents  could  bo  invoked,  and  that  the  ro- 
iasoe  was  therefore  void. 
Buis^l  V.  Dodge,  93  U.  B.  463. 

8.  pATEKT— Terms— G0I78TRUGTI0N.— Although  the  court  cannot  look 
outside  of  a  patent  for  the  explanation  of  terms  in  it  which  are  not 
technical  and  are  free  from  ambiguity,  yet  it  can  examine  into  the  his- 
tory of  the  invention  patented  so  as  to  be  able  to  read  the  specifica- 
tions in  the  light  of  the  inventor's  knowledge. 

6L  Bamb— Bams — Same. — SM,  therefore,  in  view  of  the  history  of  this 
case,  and  reading  the  specifications  of  the  patent  in  that  light,  that  it 
is  clear  that  the  inventor  used  the  term  '*  inexplosive  **  in  its  natural 
and  ordinary  sense,  and  that  the  attempt  to  limit  that  meaning  is  an 
afterthought  of  the  assignees,  desiring  to  bring  within  the  reach  of  the 
patent  compounds  in  no  respect  within  the  inventor's  contemplation. 

McAllister  d  Bergin,  Alfred  Rix,  and  Causten  Browne,  for 
complainant. 

Hammond  d  Wright,  for  defendants, 

FiBLD,  C.  J.  The  complainant  is  the  holder  of  a  patent 
bearing  date  March  17,  1874,  for  an  alleged  new  explosive 
compound  known  as  dynamite  or  giant  powder.  For  some 
time  since  its  issue  the  defendants  have  been  engaged  in  mak- 
ing, selling,  and  using  an  explosive  compound  averred  to  be 
substantially  the  same  as  the  compound  described  in  the  pat- 
ents This  suit  is  brought  for  the  alleged  infringement,  with 
a  prayer  that  the  defendants  be  required  to  account  and  pay 
over  to  the  complainant  the  income  and  profits  obtained  by 
them  from  this  violation  of  its  rights,  and  be  restrained  from 
further  infringement.  The  compound  patented  is  claimed  to 
be  the  invention  of  Alfred  Noble,  a  distinguished  engineer  of 
Sweden*  His  invention,  whatever  may  have  been  its  extent, 
was  assigned  to  one  Bandmann,  in  Aprils  1868,  and  in  May 
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following  a  patent  for  the  same  was  issued  to  him  for  the 
term  of  17  years.  Soon  afterwards  Bandmann  assigned  his 
interest  to  the  complainant,  the  Giant  Powder  Company,  a 
corporation  created  under  the  laws  of  California;  and  in 
October,  1878,  this  company  surrendered  the  patent  and  ob- 
tained re-issuefd  letters  for  the  residue  of  the  term.  In  March, 
1874,  this  re-issue  was  also  surrendered,  and  new  letters 
patent  were  issued,  for  the  infringement  of  which  the  present 
suit  is  brought.  The  bill  alleges  that  the  surrender  of  the 
original  letters,  the  first  re-issue,  its  surrender,  and  the  second 
re-issue  were  each  made  for  "good  and  lawful  cause;**  but  it 
does  not  specify  what  that  cause  was.  The  allegation  will, 
however,  be  taken  to  be  that  the  cause  was  one  for  which  the 
statute  authorized  a  surrender  and  a  re-issue.  The  bill  also 
alleges  that  each  re-issue  was  for  the  same  invention  described 
in  the  original  patent. 

'  The  answer  denies  both  of  these  allegations,  and  avers  that 
the  original  letters  and  the  first  re-issue  were  not  surrendered 
because  they  were  invalid  by  reason  of  a  defective  and  insuf- 
ficient specification  arising  from  inadvertence,  accident,  or 
mistake,  without  any  fraudulent  intention  on  the  part  of  the 
patentees,  and  charges  that  they  were  surrendered  upon  false 
representations,  with  the  intent  to  interpolate  and  obtain,  in 
re-issued  letters,  clainis  and  grants  for  more  than  was  em- 
braced by  the  invention  of  Nobel  described  in  the  original 
patent,  and  that  the  re-issued  letters  were  not  for  the  same 
invention,  but  for  another  and  different  one.  And  the  defend- 
ants insist  that  for  this  and  other  reasons  the  re-issued  letters, 
are  invalid. 

On  the  argument  the  counsel  of  the  complainant  stated  that 
the  second  re-issue  was  obtained  to  correct  a  clerical  error  in 
the  description  of  the  grantee,  and  that  it  does  not  differ 
in  its  specifications  from  the  first  re-issue,  so  that  practically 
there  is  but  one  re-issue  in  the  case.  So  treating  the  matter, 
the  question  presented  to  us  at  the  outset  relates  to  the  validity 
of  this  re-issue. 

The  act  of  congress  of  1870,  embodied  in  the  Revised  Stat- 
utes, (under  which  the  re-issue  was  granted,)  provides  that 
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"whenever  any  patent  is  inoperative  or  invalid,  by  reason  of 
a  defective  or  insaffieient  specification,  or  by  reason  of  the 
patentee  claiming  as  his  own  invention  or  discovery  more 
than  be  had  a  right  to  claim  as  new,  if  the  error  has  arisen 
by  inadvertence,  accident,  or  mistake,  and  without  any  fraud- 
ulent or  deceptive  intention,  the  commissioner  shall,  on  the 
surrender  of  such  patent  and  the  payment  of  the  duty  required 
by  law,  cause  a  new  patent  for  the  same  invention,  and  in 
accordance  with  the  corrected  specification,  to  be  issued  to  the 
patentee,  or  in  case  of  his  death,  or  of  an  assignment  of  the 
whole  or  any  undivided  part  of  the  original  patent,  then  to 
his  executors,  administrators,  or  assigns,  for  the  unexpired 
part  of  the  term  of  the  original  patent.  Buch  surrender  shall 
take  effect  upon  the  issue  of  the  amended  patent." 

As  thus  seen,  a  re-issue  can  only  be  had  when  the  original 
patent  is  inoperate  or  invalid  from  one  of  two  causes — either 
by  reason  of  a  defective  or  insufficient  specification,  or  by 
reason  of  the  patentee  claiming  as  his  own  invention  or  dis- 
covery mpre  than  he  had  a  right  to  claim  as  new;  and  even 
then  the  patentee  can  only  obtain  a  re-issue  where  the  error 
has  arisen  from  inadvertence,  accident,  or  mistake,  and  with- 
out any  fraudulent  or  deceptive  intention. 

As  the  power  to  accept  a  surrender  and  issue  new  letters  is 
vested  exclusively  in  the  commissioner  of  patents,  his  decision 
in  the  matter  is  not  open  to  collateral  attack  in  a  suit  for  the 
infringement  of  re-issued  letters.  His  action,  like  that  of  all 
officers  especially  designated  to  perform  a  particular  duty  of 
a  judical  character  for  the  government,  is  presumed  to  be  cor- 
rect until  impeached  by  regular  proceedings  to  annul  or 
modify  it.  He  must  judge,  in  the  first  instance,  of  the  suffi- 
ciency of  the  original  specification — whether  the  same  is  de- 
fective in  any  particular;  whether  such  defect  was  the  result 
of  an  unintentional  error;  and,  if  so,  to  what  extent  a  new  or 
additional  specification  should  be  allowed  to  describe  correctly 
the  invention  claimed;  and  it  is  to  be  assumed  in  every  case 
that  he  has  done  his  duty.  The  decisions  of  the  supreme 
court  to  this  effect  are  numerous,  and  the  doctrine  is  among 
the  settled  rules  of  patent  law.     But  it  does  not  preclude  the 
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examination  of  the  original  and  re-issued  patents,  to  see 
whether  or  not  they  disclose  on  their  face  a  case  in  which  the 
commissioner  had  authority  to  act,  or  whether  he  has  exceeded 
his  authority  in  issuing  letters  for  an  invention  different  fron; 
that  described  in  the  original  patent.  If  they  disclose  a  case 
in  which  the  commissioner  had  no  jurisdiction  to  act,  or  a 
case  in  which  by  his  determination  he  has  exceeded  his  juris- 
diction, the  re-issued  letters  must  fall.  His  determination 
can  have  no  greater  conclusiyeness  than  that  of  the  judgment 
of  a  regular  judicial  tribunal;  and  we  all  know  that  although 
such  judgment  cannot  be  collaterally  attacked  by  showing  that 
the  evidence  upon  which  the  court  acted  was  insufficient,  that 
improper  testimony  was  admitted,  that  the  court  erred  in  its 
rulings  upon  matters  of  law,  or  that  the  verdict  of  the  jury 
was  against  the  weight  of  evidence,  yet  the  record  of  the  judg- 
ment can  in  all  cases  be  examined  to  see  whether  the  court 
has  jurisdiction  of  the  subject-matter  and  of  the  person  of  the 
defendant;  and,  if  such  jurisdiction  be  wanting,  the  judgment 
is  ineffectual  for  any  purpose.  So  here,  upon  all  matters 
outside  of  the  patents  which  the  commissioner  was  to  hear, 
and  upon  the  weight  of  which  he  was  to  determine,  his  judg- 
ment is  conclusive  in  the  present  suit ;  but  if  the  patents  dis- 
close a  case  in  which  he  had  no  jurisdiction,  or  in  which  he 
exceeded  it,  his  determination  carries  with  it  no  efficacy. 

This  is  general  and  universal  law,  although  we  find  expres- 
sions in  opinions  that  the  only  question  left  over  for  the  con- 
sideration of  the  court,  in  a  suit  for  infringement  of  re-issued 
letters,  is  whether  the  new  and  the  old  patent  are  for  the  same 
invention.  The  expressions  would  be  more  accurate  if  they 
were;  that  seldom  could  any  other  question  be  raised,  for  sel- 
dom will  it  appear  without  the  consideration  of  extrinsic  evi- 
dence whether  or  not  the  original  patent  was  invalid  or 
inoperative  from  a  defect  of  specifications.  Suppose,  for 
illustration,  that  the  specifications  in  two  patents,  the  original 
and  the  re-issued,  were  identical  in  their  language — or,  differ-  . 
ing  in  phraseology,  were  identical  in  meaning — ^would  it  be 
pretended  that,  though  their  identity  would  be  thus  manifest 
on  their  face  from  a  comparison  of  the  two,  and  that  the  com- 
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missiouer  in  granting  the  re-issue  had  acoordingly  acted  in  a 
case  not  warranted  by  the  statute,  it  must  be  assumed  that 
the  re-issue  was  properly  granted,  and  that  the  action  of  the 
commissioner  could  not  therefore  be  questioned?  The  decis-^ 
ions  support  no  such  conclusion. 

The  commissioner  is  an  officer  of  limited  authority ;  and, 
whenever  it  is  apparent  upon  inspection  of  the  patents  that 
he  has  acted  without  authority,  or  has  exceeded  it,  his  judg- 
ment must  necessarily  be  regarded  as  invalid.  His  action 
must  be  restricted  to  the  particular  cases  mentioned  in  the 
statute.  That  only  authorizes  a  re-issue  when,  firom  an  unin- 
tentional error  in  the  description  of  the  invention,  the  patent 
is  invalid  or  inoperative,  or  when  the  claim  of  the  patentee 
exceeds  his  invention.  It  is  not  sufficient  that  the  patent 
does  not  coverall  that  the  pfatentee  could  have  claimed  if  his 
specifications  had  come  up  to  his  invention.  If  he  has  in- 
vented or  discovered  something  beyond  his  original  specifica- 
tions and  claim,  his  course  is  not  to  endeavor  to  cover  it  by 
a  re-issue,  but  to  seek  a  separate  patent  for  it. 

The  statute  authorizing  a  re-issue  was  intended  to  protect 
against  accidents  and  mistakes,  and  it  is  only  when  thus 
restricted  that  it  can  be  regarded  as  a  beneficial  statute.  If  a 
patentee  does  not  embrace  by  his  specifications  and  claim  all 
that  he  might  have  done,  and  there  has  been  no  clear  mistake, 
inadvertence,  or  accident  in*  their  preparation,  the  presump- 
tion of  law  is  that  he  has  abandoned  to  the  use  of  the  public 
everything  outside  of  them,  or  at  least  has  postponed  any 
additional  claim  for  further  consideration. 

In  RusseU  v.  Dodge,  93  U.  S.  463,  the  supreme  coart,  speaks 
ing  of  a  re-issue  under  the  law  of  1836,  which  is  similar  to 
the  law  of  1870,  under  which  the  present  re-issued  letters  were 
obtained,  said :  ''A  defective  specification  could  be  rendered 
more  definite  and  certain  so  as  to  embrace  the  claim  made, 
or  the  claim  could  be  so  modified  as  to  correspond  with  the 
specification;  but  except  under  special  circumstances,  such 
as  occurred  in  the  case  of  Lockwood  v.  Morey,  8  Wall.  230, 
where  the  inventor  was  induced  to  limit  his  claim  by  the  mis- 
take of  the  commissioner  of  patents,  this  was  the  extent  to 
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which  the  operation  of  the  original  patent  could  be  changed 
by  the  re-issue.  The  object  of  the  law  was  to  enable  pat- 
entees to  remedy  accidental  mistakes,  and  the  law  was  per- 
verted when  any  other  end  was  secured  by  the  re-issue."  See, 
also,  Railway  v.  Sayles,  97  U.  8,  568. 

In  the  light  of  this  decision,  and  of  the  views  expressed  upon 
the  act  of  congress,  there  can  be  but  one  answer  to  the  ques- 
tion presented  as  to  the  validity  of  the  re-issue  upon  which 
this  suit  is  founded.  Looking  at  the  original  patent  and  the 
re-issued  patent,  and  the  specifications  annexed  to  them,  we 
find  that  the  material  difference  between  them  is  as  to  the 
extent  of  the  invention.  The  original  patent  covers  a  com- 
pound of  nitro-glycerine  and  any  inexplosive  porous  absorbent 
which  will  take  up  the  nitro-glycerine  and  render  it  safe  for 
transportation,  storage,  and  use,  without  loss  of  its  explosive 
power.  The  re-issued  patent  enlarges  the  scope  of  the  inven- 
tion so  as  to  embrace  a  compound  of  nitro-glycerine  with  any 
porous  substance,  explosive  or  inexplosive,  and  will  be  equally 
safe  for  use,  transportation,  or  storage. 

It  is  plain,  from  a  comparison  of  the  specifications  of  the 
two  patents,  that  their  difference  is  in  their  application — ^the 
one  covering  -only  a  compound  of  nitro-glycerine  with  inex- 
plosive, porous,  absorbent  substances;  the  other  covering  a 
compound  of  nitro-glycerine  with  all  porous  absorbents, 
whether  explosive  or  inexplosive.  We  shall  hereafter  con- 
sider how  far  this  changes  the  character  of  the  invention.  At 
present  it  is  sufficient  to  say  that  it  is  manifest  that  if  the 
re-issued  patent,  standing  alone,  would  be  valid  and  operative, 
the  original  patent,  to  the  extent  of  its  claim,  would  be  valid 
and  operative  also ;  in  other  words,  that  there  is  no  founda- 
tion for  the  pretence  that  the  original  patent  was  invalid  or 
inoperative  from  any  defect  of  description.  Its  range  or 
scope  was  more  limited  than  the  re-issued  patent — that  is  all. 
It  was  a  valid  and  operative  patent  to  the  extent  of  its  claim, 
and  that  covered  the  invention  described.  There  was,  there- 
fore, no  case  presented  upon  which  the  powers  of  the  commis- 
sioner could  be  invoked.  There  was  no  invalid  or  inoperative 
patent,  from  a  defect  of  description,  to  be  corrected  by  a  re« 
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issue.  The  specifications  annexed  to  the  original  patent  were 
dear  and  sufficiently  explicit  for  the  compound  composed  of 
nitro-glycerine  and  the  inexplosive,  porous  substance  men- 
tioned, and  the  claim  was  only  for  a  composition  of  matter 
made  of  the  ingredients  in  the  manner  and  for  the  purposes 
described  in  them.  There  was,  therefore,  nothing  to  correct 
in  a  re-issue,  according  to  the  decision  in  RusseU  y.  Dodge,  93 
U.  S.  463.  The  claim  was  as  extensive  as  the  invention  spec- 
ified, and  there  is  no  pretence  that  this  was  not  sufficient  to 
cover  a  compound  of  nitro-glycerine  with  inexplosive,  porous 
absorbents. 

The  case  might  be  rested  here;  but  respect  for  the  able  and 
distinguished  judges  of  the  first  and  second  circuits  requires 
some  notice  of  their  decisions.  They  have  held  that  the  re- 
issued patent  is  valid,  against  a  defence  that  it  covers  a  differ- 
ent invention  from  that  described  in  the  original  patent,  and 
that  the  term  '"inexplosive,"  in  the  original  specifications,  is 
used  only  in  a  relative  sense,  as  compared  with  nitro-glycerine, 
and  not  in  an  absolute  sense,  excluding  the  entire  use  of  all 
explosive  absorbents,  whatever  their  degree  of  explosiveness. 
Their  attention  does  not,  however,  appear  to  have  been  di- 
rected to  the  point,  that  if  the  original  patent  was  valid  and, 
operative  with  the  existing  specifications,  there  was  no  case 
for  a  re-issue  for  the  consideration  of  the  commissioner*  On 
the  contrary,  their  opinions,  like  the  argument  of  counsel  in 
the  case,  go  to  show  that  the  original  patent  was  valid  and 
operative,  and  that  its  specifications  were  sufficiently  com- 
prehensive to  include  explosive  absorbents,  if  the  resulting 
compound  could  be  safely  used,  stored,  and  transported.  If 
their  positions  be  sound,  there  was  no  ground  for  a  re-issue, 
and  the  new  letters  cannot  be  sustained. 

But,  independently  of  this  consideration,  we  are  not  able  to 
concur  with  the  learned  judges  as  to  their  interpretation  of 
the  term  "inexplosive"  in  the  original  patent,  and  consequent 
judgment  that  the  re-issued  patent  is  for  the  same  invention. 
While  we  cannot  look  outside  of  the  patent  for  the  explana- 
tion of  terms  iq  it  which  are  not  technical  and  are  free  from 
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ambignity,  we  can  examine  into  the  history  of  the  invention 
patented,  so  as  to  be  able  to  read  the  specifications  in  the 
light  of  the  inventor's  knowledge.  We  can  place  ourselves  in 
his  position  so  as  to  see,  as  it  were,  with  his  eyes,  and  speak 
with  his  language.  The  natural  signification  of  the  term 
"inexplosive"  would  exclude  explosive  absorbents;  and,  where 
an  attempt  is  made  to  qualify  and  limit  this  meaning,  we  are 
at  liberty  to  inquire  into  the  circumstances  under  which  the 
term  was  used.  It  was  held  by  the  supreme  court  of  Califor- 
nia, in  construing  an  agreement  concerning  the  boundary 
line  of  mining  claims,  where  the  term  ''north"  was  used,  that 
it  was  competent  to  show  by  the  usage  of  the  place  that  it  had 
reference  to  the  line  indicated  by  the  compass  there,  and  not 
to  a  line  due  north  and  south,  according  to  the  true  meridian. 
Jenny  Lind  v.  Bower,  11  Cal.  194. 

Now,  reading  the  history  of  the  labors  of  Alfred  Nobel  to 
utilize  the  explosive  power  of  nitro-glycerine  and  render  it 
safe  to  transport,  handle,  and  use ;  the  experiments  he  tried, 
first  to  explode  the  nitro-glycerine  in  mass,  then,  in  conse- 
quence of  the  dangers  attending  its  use,  to  prevent  its  explo- 
sion when  handled;  the  patents  he  obtained  in  Europe;  his 
experience  in  the  use  of  gunpowder  and  other  explosives  with 
nitro-glycerine, — it  is  impossible  to  believe  that  he  intended 
anything  different  from  the  natural  meaning  of  the  term  he 
used.  He  knew  well  the  danger  attending  the  use  of  nitro- 
glycerine with  explosive  absorbents ;  and,  in  limiting  his  claim 
to  its  use  with  inexplosive  absorbents,  we  must  presume  that 
he  at  that  time  intended  to  abandon  all  claim  to  compounds 
of  a  different  character,  or  at  least  to  leave  such  claim  open 
for  further  consideration.  If  we  read  his  own  language,  in 
an  application  made  three  years  afterwards  for  a  new  patent 
for  a  compound  with  explosive  absorbents,  presented  to  the 
commissioner  of  patents  by  the  complainant,  and  therefore 
adopted,  and  approved  by  it,  there  can  be  but  little  doubt  on 
the  subject.  Soon  after  the  new  patent  was  obtained  the 
application  for  a  re-issue  was  made,  evidently  that  it  might 
reach  back  to  the  date  of  the  original  patent  and  cover  inven- 
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tions  of  other  parties  during  the  iiitermediate  period^  or  that 
which  had  gone  into  public  use. 

We  do  not  attach  to  the  general  language  used  by  Nobel 
in  the  first  patent,  following  the  statement  of  the  nature  of 
his  invention,  the  significance  ascribed  to  it  by  counsel.  We 
give  it  a  different  construction.  The  statement  is  that  *Hhe 
nature  of  the  invention  consists  in  forming  out  of  two  ingredi- 
ents long  known,  viz.,  the  explosive  substance  nitro-glycerine, 
and  an  inexplosive  porous  substance  hereinafter  specified,  a 
composition  which,  without  losing  the  great  explosive  power 
of  nitro-glycerine,  is  very  much  altered  as  to  its  explosive  and 
other  properties,  being  far  more  safe  and  convenient  for  trans* 
portation,  storage,  and  use  than  nitro-glycerine." 

Following  this  statement  is  this  language:  **In  general 
terms  my  invention  consists  in  mixing  with  nitro-glycerine 
a  substance  which  possesses  a  very  great  absorbent  capacity, 
and  which  at  the  same  time  is  free  from  any  quality  which 
will  decompose,  destroy,  or  injure  the  nitro-glycerine  or  its 
explosiveness."  The  substance  here  mentioned  as  possessing 
a  great  absorbent  capacity  has  reference  not  to  any  absorbent 
substance,  but  that  which  is  specifically  designated  in  the 
preceding  statement  of  the  ingredients  of  the  compound,  as  if 
the  inventor  had  said :  '*In  general  terms,  my  invention  con- 
sists in  mixing  with  nitro-glycerine  a  substance  which  pos- 
sesses a  very  great  absorbent  capacity,  which  substance  is 
porous  and  inexplosive,  and  is  hereinafter  specified."  The  in- 
explosive  porous  substances  afterwards  specified  were  certain 
kinds  of  silicious  earth,  or  silicic  acid,  known  under  the  gen- 
eral term  of  silicious  marl,  tripoli,  rotten  stone,  and  the  like, 
the  best  of  which  was  composed  of  the  remains  of  infusoria. 

This  construction  renders  it  unnecessary  to  give  a  forced 
meaning  to  the  term  "inexplosive,"  and  is  consistent  with  all 
the  preceding  and  subsequent  statements  and  conduct  of  the 
inventor  as  disclosed  in  the  history  of  his  invention.  It  no- 
where appears  that  he  had  any  knowledge  or  belief,  when  the 
first  patent  was  issued,  that  the  admixture  of  nitro-glycerine 
with  explosive  substances  would  produce  a  safety  powder. 
That  was  a  discovery  which  he  did  not  make,  or  claim  to  have 
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made.  So  when  in  his  specifications  he  mentions  charcoal 
as  an  absorbent,  he  observes  that  it  has  the  "defect  of  being 
itself  a  combustible  material.'' 

To  our  mind,  looking  at  the  history  of  the  invention  and 
reading  the  specifications  of  the  patent  in  this  light,  it  is  clear 
that  the  inventor  used  the  word  "inezplosive"  in  its  natural 
and  ordinary  sense,  and  that  the  attempt  to  limit  that  mean- 
ing is  an  afterthought  of  his  assignees,  desiring  to  bring  within 
the  reach  of  the  patent  compounds  in  no  respect  within  his 
contemplation.  In  other  words,  the  re-issued  letters  coYer  a 
compound  not  claimed  by  Nobel,  and  not  embraced  in  the 
original  patent. 

It  follows  that  in  our  judgment  the  complainant  has  no 
jnst  clause  of  complaint  against  the  defendants,  and  its  suit 
must  be  dismissed,  with  costs,  and  it  is  so  ordered. 

KoTB.  See  Atlantic  Oiant  Powder  Oo.  v.  IHUma/r  Pcv>d«r  Co.  1  Fbd.  Rep. 
828,  and  Dittmar  v.  Bix,  Id.  342. 


The  Swedish  Bark  Adolph. 
(DUkiei  Court,  8.  D.  Ifew  York.    November  10,  1880.) 

ADMiRAiiTY—CoLLiBioK— Sixteenth  Rule  of  Navigation— Negu- 
GBNCE— -Innocent  Thibd  Pabtt.— Where  the  brig  F.,  with  a  cargo 
insured  hj  the  libellant,  collided  at  night  with  the  bark  A.,  being 
struck  by  the  A.  on  her  starboard  side  amidships,  and  the  F.  claimed 
to  be  heading  southeast,  close  hauled  on  the  port  tack,  with  the  wind 
east  north-east,  and  to  have  sighted  the  green  light  of  the  A.  a  little  on 
the  port  boW,  and  to  have  kept  her  course,  and  that  the  green  light 
crossed  to  the  starboard  bow,  and  then  the  A.  showed  both  lights,  and 
ran  into  the  starboard  side  of  the  F.,  and  that  the  collision  was  caused 
by  the  A's  porting  after  crossing  the  F.'s  bow. 

And  the  A.  claimed  to  be  heading  north-west  less  than  one  point 
free  on  the  starboard  tack,  with  the  wind  north-east  by  north,  when 
the  red  light  of  the  F.  was  sighted  half  a  point  on  her  port  bow,  and 
thereafter,  till  the  collision,  kept  her  course  by  the  wind  three-quar- 
ters of  a  point ;  and  that  then  the  A.  ported,  and  that  the  red  light 
drew  ahead ;  and  that  then  the  F.  starboarded  and  luffed  across  the 
A.'8  bow,  when  the  vessels  were  very  near  each  other,  thus  causing 
the  collision. 

I  ndd^  that  on  the  evidence  the  vessels  were  meeting  end  on,  or 
nearly  end  on,  and  both  were  bound  to  port,  under  the  sixteenth  rule 
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of  navigation ;  that  the  claim  made  by  the  A.  was  incredible  as  a 
whole,  and  that  the  testimony  of  her  lookout  and  mate  that  they 
made  the  red  light,  when  first  seen,  on  the  port  bow,  must  be  rejected 
as  a  mistake. 

Beldf  that  upon  the  eyidence  the  wind  was  about  north-east  by 
north,  and  that  after  making  the  red  light  nearly  ahead  the  A.  ported  - 
till  she  came  up  as  close  to  the  wind  as  she  could  get  with  full  sails, 
and  kept  by  the  wind  till  the  collision. 

That  the  F.  was  in  fault  in  not  porting;  that  the  A.,  having  ported 
till  she  came  as  close  to  the  wind  as  she  could  get,  had  complied  with 
the  rule  as  far  as  she  was  bound  to  do. 

Beld,  that  on  the  evidence  the  F.  did  not  keep  her  course,  but  star- 
hoarded  when  dangerously  near  the  A.,  and  that  this  contributed  to 
cause  the  collision. 

That  while  the  officer  of  the  deck  on  the  A.  was  clearly  negligent 
In  not  keeping  his  attention  constantly  fixed  on  the  approaching  vea* 
sel  after  the  light  was  reported,  still  this  fault  did  not  contribute  to 
cause  the  collision. 

That  even  an  innocent  third  party— the  owner  of  cargo — injured  by 
a  collision,  cannot  recover  against  either  vessel  without  alleging  and 
proving  that  she  was  guilty  of  a  fault  which  contributed  to  bring 
about  the  collision. 

Simply  showing  a  case  of  doubt  as  to  which  vessel  was  In  fault  is 
not  enough  to  Justify  a  recovery. 

The  James  Bomn  and  Th4  R,  L.  Dayton^  Dist.  Ct.  8.  D.  N.  Y. 

In  Admiralty. 

Thomas  E.  Stillman  and  Wm.  Mynderse,  for  libellant. 

Henry  T.  Wing,  for  claimant. 

Choatb,  D.  J.  This  is  a  suit  broaghi  to  recover  damages 
caused  by  collision  between  the  French  brig  Femande  and  the 
Swedish  bark  Adolph,  which  happened  about  half  past  11 
o'clock  at  night,  on  the  fourth  day  of  AuguBt,  1880.  The 
Feman*de,  with  her  cargo,  was  sunk  by  the  collision,  and  the 
libellant  haying  insured  the  cargo  for  $11,500,  and  paid  the 
loss,  sues  to  recover  the  same  against  the  Adolph  on  the  ground 
that  the  collision  was  caused  either  in  whole  or  in  part  by 
her  fault.  The  Fernando  was  a  vessel  of  76  tons  register, 
and  125  tons  carrying  capacity.  Her  length  of  keel  was  66 
feet.  She  had  on  board  118  tons  of  salt  fiish,  and  was  bound 
from  the  island  of  St.  Pierre  to  the  port  of  St.  Martin,  De  de 
Be,  on  the  south  coast  of  France.  The  Adolph  is  a  bark  of 
460  tons  register.  Her  length  is  141  feet.  She  was  in  bal- 
last, and  bound  to  New  York  from  Sables  d*01onne,  on  the 
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fiouth  coast  of  France,  a  litUe  to  the  south-west  of  St.  Mar- 
tin. The  place  of  the  collision  is  stated  in  the  libel  to  have 
been  about  60  miles  S.  S.  W.  from  Belle  Isle.  It  is  stated  in 
the  answer  to  have  been  at  a  point  about  26  miles  E.  by  S. 
from  the  light  on  the  Isle  d'Yen.  The  difference  is  not  very 
material;  the  place,  according  to  the  libellant,  being  about 
12  miles  in  a  south-easterly  direction  from  that  given  by  the 
claimant.  Of  the  two  positions  I  think  that  given  by  the  claim- 
ant is  probably  more  nearly  correct,  because  the  witnesses  from 
the  Adolph  were  aided  in  establishing  the  place  of  the  collision 
by  an  observation  of  the  light  on  the  Isle  d'Yen  at  half  past  9 
o'clock  in  the  evening,  when  it  bore  from  them  E.  by  N., 
at  a  distance  which  they  estimated  at  17  miles,  and  they 
claim  to  have  been  sailing  north-west,  at  about  five  knots  an 
hour,  from  half  past  9  till  the  time  of  collision,  the  speed 
being  fixed  by  casting  the  log  at  11  o'clock;  and,  if  their 
observation  of  the  bearing  of  the  light  and  their  estimate  of 
its  distance  were  correct,  and  they  made  that  speed  for  the 
two  hours,  they  were  at  or  near  the  place  indicated  by  them 
at  the  time  of  the  collisioil.  I  think  the  evidence  tends  to 
show  that  they  somewhat  overestimated  their  speed  during 
the  two  hours.  The  master  of  the  Fernando,  who  alone  of 
her  crew  was  examined,  could  not  testify  to  her  position  from 
any  actual  observation,  his  charts  and  papers  having  gone 
down  with  his  vessel.  He  judp;ed  of  his  position  partly  from 
information  given  by  a  fisherman  whom  he  spoke  about  noon 
on  the  4:th,  but  the  winds  during  the  day  had  been  light  and 
varying,  at  one  time  dying  away  altogether.  It  is  evident 
that  his  means  of  knowing  his  exact  position,  or  of  now 
stating  it,  are  much  less  certain  than  those  of  the  master 
of  the  Swedish  bark.  It  is  agreed  that  the  night  was  clear 
on  the  water,  though  dark,  the  sea  smooth,  and  the  wind 
light  or  moderate.  The  Adolph  was  under  full  sail,  and 
the  Fernande  also  was  carrying  aU  sail  except  her  foresail. 
She  had  a  fore-try-sail  and  four  jibs.  The  parties  differ  as 
to  the  direction  of  the  wind.  The  libel  puts  it  at  E.  N.  E., 
the  answer  at  N.  E.  by  N. 

The  case  made  by  the  libel  is  that  the  Fernande  was  heading 
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S.E.  to  S.E.  i  E.,  close  hauled  on  the  tack^  when  she  made 
the  green  light  of  the  Adolph  a  little  to  the  port  bow  of  the 
Fernande,  and  distant  apparently  about  a  mile  or  a  mile 
and  a  half;  that  the  green  light  drew  across  the  bow  of  the 
Femande  till  it  appeared  on  the  starboard  bow  of  the  Fer- 
nande,  when  the  Adolph  altered  her  course  so  as  to  show  both 
lights  to  the  Femande;  that  when  both  lights  became  visi- 
ble the  two  vessels  were  very  near  together;  that  the  Fer- 
nande  kept  her  course,  and  was  struck  by  the  Adolph  on  the 
starboard  side  about  amidships,  a  blow  angling  from  starboard 
forward  to  port  aft.  The  faults  charged  against  the  Adolph  are 
•*not  getting  out  of  the  way  of  the  brig,"  "not  having  a  proper 
lookout,"  and  "porting  her  helm  when  and  as  she  did."  The 
case  made  by  the  answer  is  that  the  Adolph  was  heading  on 
a  course  by  compass  N.  W.  The  lookout  reported  a  red  light 
forward,  a  little  on  the  lee  (port)  bow,  and  the  officer  of  the 
deck,  after  seeing  the  light  forward,  a  short  distance  off,  and 
knowing  that  it  must  be  a  vessel  approaching  him,  and  that 
it  was  the  duty  of  such  vessel,  having  the  wind  free,  to  pass 
tc  leeward  of  him,  told  the  man  at  the  wheel  to  port  his  helm, 
in  order  to  crowd  the  bark  as  close  to  the  wind  as  possible, 
and  thus  give  the  approaching  vessel  as  much  room  as  possi- 
ble to  pass  on  his  port  hand;  but  that  the  approaching  vessel, 
instead  of  porting,  starboarded,  and  luffed  up  into  the  wind 
right  across  the  course  of  the  bark,  whereby  the  bark  came  in 
contact  with  the  starboard  side  of  the  other  vessel,  striking 
her  amidships;  that  the  collision  was  caused  solely  by  the  fault 
of  Fernande,  in  that,  having  the  wind  free,  and  the  Adolph 
being  on  her. starboard  tack,  about  close-hauled,  the  Fer- 
nande, did  not  keep  out  of  the  way  of  the  bark;  in  that, 
meeting  the  bark  end  on,  she  did  not  port  and  permit  each  ves- 
sel to  pass  port  hand  to  port  hand,  as  she  easily  could  have 
done;  in  that  she  starboarded  and  luffed  up  into  the  wind 
directly  across  the  course  of  the  bark  and  under  her  bows; 
and  in  that  she  was  improperly  and  insufficiently  manned» 
tackled,  and  apparelled,  and  had  no  competent  man  at  the 
wheel,  and  no  competent  lookout. 
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The  only  witness  called  by  the  libellant  who  was  on  board 
the  Fernande  was  the  master,  whose  testimony  tends  to  estab- 
lish the  case  stated  in  the  libel.  On  the  part  of  the  claimant 
there  have  been  called  the  master  of  the  bark,  who  was  in 
his  berth  below  till  jast  before  the  collision,  but  who  ran  up 
on  deck  just  as  the  vessels  struck;  the  mate,  who  was  the 
officer  of  the  deck  at  the  time  of  the  collision;  the  lookout  and 
the  man  at  the  wheel ;  and  two  other  seamen  who  were  in  the 
mate's  watch  and  stationed  amidships.  The  lookout  was  the 
first  to  see  the  light  of  the  Fernande.  His  testimony  is  that 
he  first  saw  a  red  light  forward  a  little  to  leeward;  that  he 
was  standing  on  the  port  side  of  the  top-gallant  forecastle; 
that  he  saw  the  full  blaze  of  it  at  once;  that  it  came  flashing 
up  at  once;  that  he  thought  it  was  seven  or  eight  ships- 
lengths  off  when  he  first  saw  it ;  that  it  bore  half  a  point  or  a 
point  on  the  port  bow;  that  he  went  abaft  the  top-gallant  fore- 
castle  and  hailed  the  mate,  singing  out,  **A  red  light  a  little 
to  leeward,"  to  which  he  got  response  from  the  mate,  "All 
right;"  that  he  returned  to  his  station  and  looked  at  the  light 
from  the  starboard  side  of  bowsprit,  very  near  the  bowsprit; 
that  he  then  saw  the  red  light  right  ahead,  right  in  the  line 
of  the  jib-boom ;  that  he  thought  it  was  five,  six,  or  seven 
ships*  lengths  off ;  that  he  could  see  the  vessel  then ;  that  he 
could  not  tell  how  it  was  heading,  but  could  see  sails  and  for- 
ward part  of  a  vessel ;  that  on  seeing  the  red  light  in  this 
position  he  hailed  again,  *'Bed  light  ahead;"  that  he  stood 
and  looked  at  the  vessel  and  saw  her  come  right  up  and  show 
her  broadside;  that  she  lay  broadside  athwartships  of  the 
bark  and  very  close;  that  he  thought  then  there  would  be  a 
collision,  and  sung  out,  '*Eeep  her  off,"  meaning  this  as  a  hail 
to  his  own  mate  to  keep  the  bark  off;  that  he  ran  down  from 
the  top-gallant  forecastle  because  he  was  afraid  to  stay  there, 
and  instantly  the  collision  took  place. 

The  mate  testified  that  he  was  on  the  poop-deck  and  heard 
the  first  hail  of  the  lookout,  "Bed  light  ahead,  a  little  on  port 
bow;"  that  he  ran  to  the  side  of  the  vessel  to  windward,  and 
looked  under  the  foot  of  the  sail»  and  saw  the  red  light  a  little 
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to  leeward,  about  half  a  point  on  the  port  bow;  that  he  judged 
it  to  be  seven  or  eight  times  the  length  of  his  ship  away;  that 
he  called  to  the  man  at  the  wheel,  "Port  your  helm  a  little;" 
that  he  went  to  the  compass  by  the  man  at  the  wheel,  and 
saw  him  put  his  wheel  to  port,  and  saw  by  the  compass  she 
came  up  to  N.  W.  |  N.,  her  heading  before  that  being  N.  W.; 
that  after  she  had  so  come  up  and  been  steadied  at  that 
course,  and  while  he  still  stood  by  the  compass,  the  lookout 
hailed  him  again,  *'Bed  light  right  ahead;"  that  then  he  went 
up  to  leeward  and  saw  the  light  right  ahead  on  the  jib-boom ; 
that  it  might  be  six  or  seven  lengths  off;  that  he  then  went 
and  looked  at  the  compass,  and  «iade  no  other  change  in  the 
course  of  his  vessel;  that  she  was  then  lying  as  close  to  the 
wind  as  she  could  lie  with  full  sails;  that  then  the  lookout 
sung  out,  "Keep  her  off;"  that  he,  the  mate,  answered,  "It's 
too  late  to  keep  off,  we  are  right  on  her;"  that  he  saw  no 
light  on  the  other  vessel  then,  but  he  saw  the  shade  of  the 
vessel;  that  she  was  right  athwartships  of  the  bark;  that  it 
was  not  five  seconds  after  the  lookout's  hail,  "Keep  her  off," 
before  the  collision. 

The  man  at  the  wheel  did  not  see  the  light  till  the  lookout 
hailed  the  second  time.  He  testified  that  then  he  leaned 
over  to  the  right  and  stooped  down  and  saw  a  red  light  right 
ahead.  One  of  the  men  amidships  was  in  the  forecastle  and 
heard  the  lookout's  first  hail  of  "Bed  light  little  to  leeward 
ahead,"  and  shortly  after  his  second  hail,  "Bed  light  right 
ahead,"  and  hearing  that  he  went  out  of  the  forecastle,  but  ha 
did  not  ]ook  for  the  light;  he  heard  the  lookout  say  "he  thought 
there  would  be  a  collision,"  and  he  went  on  the  starboard  side 
and  looked  and  saw  a  small*  vessel  a  couple  of  ship  lengths 
ahead  of  the  bark,  lying  athwartships  of  the  bark ;  that  then  the 
lookout  sung  out  "Keep  off;"  that  he  stood  there  and  looked  a 
few  seconds  and  then  ran  back.  The  other  seaman  stationed 
amidships  heard  the  first  hail,  "Bed  light  little  to  leeward," 
and  then  the  hail  "Bed  light  right  ahead ; "  that  on  hearing  this 
he  ran  forward  and  jumped  up  on  the  top-gallant  forecastle 
and  saw  the  red  light,  and  then  saw  the  broadside  of  the  other 
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vessel  lying  athwartships  of  the  bark.  The  master  testified 
that  he  had  reached  the  top  step  of  the  companion-way  when 
the  vessels  struck ;  that  he  looked  back  towards  the  bow  at 
the  other  vessel,  and  then  immediately  went  to  the  compass 
and  saw  that  the  bark  headed  N.  W.  }  N.;  then  he  ran  to  the 
wheel,  took  it  from  the  wheelsman  and  rolled  it  over  hard 
a-port,  and  gave  the  order  to  back  the  yards  in  order  to  get 
clear  of  the  other  vessel. 

The  four  seamen  of  the  maters  watch  had  the  wheel  suc- 
cessively for  the  four  hours  beginning  at  8  o'clock.  They  all 
testify  that  the  vessel  was  heading  all  the  time  N.  W. ;  that 
her  yards  were  braced  in  o^  the  port  side,  close  to  the  back- 
stays on  the  wind.  The  evidence  as  to  the  angle  at  which 
the  vessels  came  together  was  conflicting.  The  master  of  the 
Femande  made  the  blow  an  angling  blow,  and  his  diagram 
shows  an  angle  of  62  deg.,  or  a  little  over  4}^  points;  as  the 
heading  of  the  Femande  across  the  bow  of  the  Adolph  at  the 
time  of  collision.  The  lookout  of  the  Adolph,  by  his  dia- 
gram, makes  the  same  angle  87  deg.,  or  7|  points.  The 
master  of  the  Adolph  makes  the  same  angle  of  the  two  ves- 
sels 103  deg.  when  he  looked  back  over  the  bow  an  instant 
after  they  struck.  The  mate  made  two  diagrams,  making 
the  angle  in  one  90  deg.  and  in  the  other  125  deg.  Such 
evidence  is  worthless,  so  far  as  concerns  any  use  of  it  to  fix 
the  precise  angle  of  contact.  The  observation  is  made  in  a 
moment  of  peril  and  alarm,  and  the  thing  to  be  observed  is  one 
diflScult  of  judgment  if  coolly  and  deliberately  observed.  The 
concurrence  of  the  witnesses,  however,  establishes  the  general 
fact  that  the  angle  between  the  vessels  at  the  moment  of  col* 
lision  was  not  a  very  acute  angle,  and  testimony  is  also  pro- 
duced that  no  injury  was  done  to  the  starboard  bow  of  the 
Adolph,  while  her  port  bow  showed  bruises  and  scratches, 
and  the  manner  in  which  the  bolts  in  her  stem  were  bent 
indicated  that  the  blow  was  nearly  head  on.  The  testimony 
of  those  on  the  Adolph  is  that  at  the  moment  of  the  collision 
the  sails  of  the  Adolph  were  full.  This  is  not  contradicted 
by  the  single  witness  from  the  Femande.     Assuming,  then. 
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that  the  angle  made  by  the  two  vesBels  at  the  ooUision  was  not 
less  than  52  deg.  or  4^  points,  as  made  by  the  master  of  the  Fer- 
nande,  and  that  at  the  time  of  the  coUision  he  was  heading  S.  E. 
to  S.  E.  ^  E.,  as  he  testifies,  and  that  the  wind  was  E.  N.  E^ 
then,  at  the  time  of  the  collision,  the  Adolph  must  have  been 
heading  N.  to  N.  f  E.,  or  within  5^  to  6  points  of  the  wind. 
The  testimony  of  those  on  the  Adolph  is  that  she  will  not  lie 
closer  to  the  wind  than  6  to  6|-  points. 

If  any  weight  is  given  to  the  testimony  tending  to  show 
that  the  angle  between  the  vessels  was  greater  than  4J^  points 
at  the  time  of  collision,  it  becomes  obviously  impossible  for  the 
Adolph's  sails  to  have  continued  fall  npon  the  libellant*a 
theory  of  the  case.  This  test,  though  not  absolutely  certain, 
favors  the  theory  of  the  claimant.  On  the  other  hand,  if  the 
Adolph  was  heading  N.  W.  |  N.  at  the  time  of  the  collision,- 
and  the  wind  was,  as  those  on  the  Adolph  swear,  N.  E.  by  N., 
and  the  angle  between  the  vessels  was  at  least  4^  points,  then 
the  Fernando  was  heading  up  at  least  to  El.  ^  N.  This  calcu- 
lation would  bring  her  within  4|  points  of  the  wind.  The  tes- 
timony of  the  master  of  the  Femande  is  that  she  could  sail 
with  a  light  breeze  within  5^-  points  of  the  wind.  If,  how- 
ever, the  angle  of  the  vessels  was  considerably  more  than  4^ 
points,  as  the  evidence  on  the  whole  tends  to  show,  then,  upon 
the  claimant's  theory  of  the  case,  the  Femande  must  certainly 
have  already  luffed  up  into  the  wind  at  the  time  of  the  collis- 
ion. If  the  evidence  were  satisfactory  that  the  Femande's 
sails  were  full  at  the  instant  of  collision,  this  test  would  be 
most  unfavorable  to  the  theory  of  the  claimant.  But  the  fact 
of  the  Fernande's  sails  being  full  seems  to  rest  mainly  on  the 
unsupported  testimony  of  the  master  that  she  did  not  change 
her  course  and  was  kept  by  the  wind  with  full  sails  till  the 
collision,  and  the  testimony  of  the  master  of  the  Adolph  that 
after  getting  on  deck,  but  at  what  precise  moment  with  refer- 
ence to  the  time  of  the  collision  he  could  not  tell,  the  Fer- 
nande's  main  boom  swung  to  starboard.  As  to  this  last  cir- 
cumstance, it  she  was  in  the  wind  the  direction  of  the  blow 
would  tend  to  swing  the  boom  over  towards  the  Adolph  or  to 
starboard. 

v.4,no.8— 47 
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The  rest  of  the  crew  of  the  Adolpb  give  no  testimony  as  to 
whether  or  not  the  Femande's  sails  were  full  at  the  time  of 
the  collision.  It  is  not  a  matter  of  surprise  that  they  should 
not  have  observed  how  this  was,  in  the  hurry  and  confusion 
of  the  approaching  collision.  Nor  do  the  known  destinations 
of  the  two  vessels  afford  any  important  aid  in  testing  the 
truth  of  their  respective  allegations  as  to  their  courses  and 
the  direction  of  the  vdnd.  It  is  not  shown  that  a  N.  W.  course 
was  not  the  proper  course  of  the  Adolph  at  that  part  of  her 
voyage  to  New  York,  and  S.  E.  to  8.  E.  ^  E.  is  so  nearly  the 
true  course  of  the  Fernando  for  the  He  de  Be  from  the  place 
of  collision,  that  the  argument  that  she  would  have  headed 
further  to  the  eastward  if  she  could  has  little  or  no  force. 
It  appears  that  about  two  hours  after  the  collision  the  Adolph 
again  got  under  way  and  steered  for  Belle  Isle,  which  lay 
nearly  north  from  the  place  of  collision.  This  could  not,  of 
course,  have  been  done  if  the  wind  had  remained  N.  E.  by 
N. ;  but  it  also  app'ears  by  the  testimony,  and  also  by  the  log 
of  the  Adolph,  that  the  wind,  soon  after  the  collision,  hauled 
more  to  the  eastward. 

The  case  must,  thereforCi  be  determined  on  the  conflicting 
evidence  of  the  witnesses  from  the  two  vessels  with  little  ex- 
trinsic aid.  If  the  story  told  by  those  on  the  Adolph  reasona- 
bly accounted  for  the  collision,  I  should  have  no  hesitation 
in  holding  that  she  had  a  very  great  preponderance  of  the  evi- 
dence, both  as  to  the  direction  of  the  wind  and  as  to  the 
luffing  of  the  Femande  across  the  course  of  the  Adolph  after 
the  Adolph  had  ported,  and  while  she  was  heading  N.  W.  }  N. 
But  unfortunately  their  story  does  not  account  for  the  collis- 
ion. If  they  made  the  Femande's  red  light  half  a  point  on 
their  lee  or  port  bow,  and  then  ported  three-quarters  of  a 
point  and  steadied  at  that,  it  is  impossible  to  understand  how 
the  Femande's  red  light  could  draw  across  to  windward, 
remaining  in  view  all  the  time,  so  as  to  show  directly  ahead. 
The  situation  supposes  that  the  Fernando,  when  first  ob- 
served, was  half  a  point  to  leeward,  showing  her  red  light, 
therefore  heading  not  to  pass  the  bow,  but  to  pass  astern  of 
the  Adolph.     She  continues  thus  to  point  astern  of  the  Adolph, 
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and  yet  draws  a  point  and  a  qnarter  farther  to  windward^ 
while  the  vessels  are  going  over  the  intervening  mile,  more 
or  less,  that  separates  them.  I  see  no  way  in  which  this  is 
possible,  unless  by  force  of  a  very  strong  current  setting  her 
to  windward,  and  not  affecting  the  Adolph,  of  which  there  ia 
no  evidence.  To  get  so  far  to  windward  of  her  former  posi- 
tion, the  Femande  must  inevitably  have  luffed  sufficiently  to 
show  her  green  light  long  before  she  reached  the  position  tes- 
tified to  by  the  witnesses,  when,  still  showing  her  red  light 
directly  ahead,  she  luffed  and  showed  her  starboard  side. 

It  is  evident,  therefore,  that  there  is  error  in  some  or  at 
least  in  one  of  the  elements  of  the  problem  as  given  by  the 
Adolph's  witnesses,  either  in  their  course  or  movements,  or 
the  bearing  of  the  light  when  first  seen.  In  this  uncertainty 
it  is  urged  that  the  account  given  by  the  master  of  the  Fer- 
nando will  account  for  the  collision,  and  that»  as  the  story  of 
the  Adolph  does  not  account  for  it,  his  story  is  to  be  credited 
as  the  more  probable.  If  it  were  certain  that  the  witnesses 
from  the  Adolph  could  not  be  mistaken  as  to  the  bearing  of 
the  light  on  their  port  bow,  when  first  seen,  it  would  be  diffi- 
cult to  give  any  credit  to  their  story.  While  the  story  of  the 
master  of  the  Fernande,  taken  alone,  would  account  for  the 
eoUision,  yet  on  many  points  essential. to  the  libellant's  the- 
ory of  the  case  he  is  contradicted  by  several  witnesses,  and 
not  supported  by  the  testimony  of  the  other  men  on  his  vessel. 
It  is  true  that  their  absence  is  accounted  for  by  the  fact  that 
they  left  the  Adolph  to  be  landed  at  Belle  Isle ;  and,  so  far 
as  appears,  the  libellant  has  not,  before  the  hearing  of  the 
cause,  been  able  to  obtain  their  testimony.  But,  neverthe- 
less, this  want  of  corroboration,  though  a  mere  misfortune  of 
the  libellant,  leaves  the  master's  testimony  very  weak,  shaken 
as  it  is  by  so  serious  and  positive  contradiction. 

I  think  that  the  testimony  in  the  case  is  most  nearly  har- 
monized by  the  supposition,  not  in  itself  improbable,  that  the 
lookout  and  the  mate  of  the  Adolph  mistook  the  bearing  of 
the  red  light  when  first  seen ;  that,  instead  of  being  half  a 
point  on  the  port  bow,  it  was  nearly  ahead^  and  a  little  on 
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the  starboard  bow.  The  master  of  the  Femande  testified 
that  he  first  saw,  and  for  some  time  continued  to  see,  a  green 
light  over  his  port  bow.  This  is  consistent  only  with  the 
lookout's  seeing  the  red  light  over  his  starboard  bow.  The 
lookout  and  the  mate  are  the  only  witnesses  who  testify  to 
the  position  of  the  red  light  when  first  seen,  from  their  own 
observation.  The  lookout  stood  on  the  port  side  of  the  bow- 
sprit when  he  observed  it.  That  he  reported  it  a  little  to  lee- 
ward is  certain,  not  only  from  the  testimony  of.  himself  and 
the  mate,  but  from  that  of  the  otjbier  three  men  on  deck  at 
the  time.  Half  a  point  is  a  very  small  angle,  and,  with  a 
light  within  half  a  point  of  the  stern  either  way,  some  care 
in  observation  is  necessary  to  judge  of  its  exact  bearing. 
Although  the  lookout  had  a  good  point  of  observation,  it 
does  not  appear  that  he  ranged  it  with  his  eye  in  the  line 
of  the  bowsprit.  The  fact  that  when  he  came  back  to  his 
post  on  the  other  side  of  the  bowsprit,  after  stepping  back 
and  reporting  it,  it  seemed  to  him  to  be  right  ahead,  and 
he  80  reported  it,  taken  in  connection  with  the  fact,  estab- 
lished by  a  great  weight  of  testimony,  that  in  the  mean- 
time the  vessel  had  ported  three  quarters  of  a  point,  seems 
to  me  to  tend  strongly  to  show  that  he  mistook  its  bearing 
the  first  time.  Moreover,  if  credit  can  be  given  to  the  courses 
testified  to  by  the  witnesses  on  the  two  vessels,  S.  E.  to  8. 
E.  ^  E.  for  the  Femande,  and  N.  W.  for  the  Adolph,  the 
green  light  of  the  Adolph  could  not  have  been  seen  over  the 
port  bow  of  the  Femande,  if  the  Femande  was  as  much  as 
half  a  point  to  leeward  of  the  Adolph.  If  the  Fernando  was 
to  leeward,  where  the  lookout  thought  he  saw  her,  and  the 
courses  are  right,  the  Adolph  must  have  shown  her  red  light, 
and  the  Femande  her  red  light,  and  perhaps  both  lights,  to 
the  Adolph.  The  mate  went  to  the  starboard  sail  to  see  the 
red  light,  when  first  reported.  He  had  heard  the  lookout's 
report  of  a  red  light  ahead  a  little  to  leeward.  He  saw  it, 
and  returned  to  the  binnacle,  and  gave  his  order  to  the  wheels- 
man. His  observation  of  it  was  momentary.  His  impres- 
sion, as  he  now  recalls  it,  is  that  the  lookout  was  right ;  that 
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he  found  it  where  it  was  reported.  I  think  he  may  be  mis- 
taken in  this,  as  well  as  the  lookoat.  His  post  of  observation 
was  not  the  best  to  jadge  of  the  bearing  of  a  light  from  the 
bow,  if  it  was  nearly  ahead.  Perhaps  he  was  the  more  likely 
to  be  mistaken  in  the  bearing,  because  the  lookout  had  so 
reported  it,  a  little  to  leeward.  He  undertakes  to  place  it  by 
telling  where  he  looked  for  it,  under  the  foot  of  the  foresail. 
The  effort  of  the  memory  often  supplies  circumstances  har- 
monious with  the  general  impression  of  a  fact  or  event,  but 
which  are  supplied  only  by  the  imagination  and  the  associa- 
tion of  ideas.  This  witness'  supposed  statement  that  he  saw 
the  red  light  draw  from  its  bearing  on  the  port  bow  across  to 
dead  ahead,  is  not  the  testimony  of  the  witness  to  a  fact,  but 
his  inference  from  his  impression  of  having  seen  the  light 
the  first  time  a  little  to  port,  and  afterwards  dead  ahead. 

Assuming,  then,  that  the  red  light  of  the  Femande  was 
first  seen  from  the  Adolph  a  little  on  the  starboard  bow ;  thai 
as  it  got  near,  after  the  Adolph  had  ported  three-fourths  of  a 
point,  it  was,  as  nearly  as  could  be  observed,  dead  ahead ; 
and  that  the  course  of  the  Adolph,  when  she  first  saw  the 
Femande,  was  N.  W., — ^it  is  evident  that  the  vessels  were 
meetmg  end  on,  or  nearly  end  on.  To  show  the  red  light  to 
the  Adolph  ahead,  or  a  little  on  the  starboard  bow,  th^ 
Adolph's  course  being  N.  W.,  the  Fernande  must  have  headed 
a  little  to  the  southward  of  S.  E.  instead  of  S.  E.  or  S.  E. 
^  E.,  as  testified  to  by  her  master.  The  master  of  the  Fer* 
nande  says  the  angle  of  their  courses  was  very  small,  and 
this  is  doubtless  true.  Then,  under  the  sixteenth  rule  of  nav- 
igation, each  vessel  was  required  to  port,  in  order  that  each 
might  pass  on  the  port  hand  of  the  other.  Bev.  St.  §  4233. 
The  Adolph  ported.  The  Femande  did  not  port.  I  think 
the  proof  shows  that  she  starboarded  when  in  close  and 
dangerous  proximity  to  the  Adolph,  and  so  brought  about  the 
collision.  But,  while  the  Femande  must  be  held  to  be  in 
fault,  the  question  still  remains  whether  the  Adolph  was  also 
in  fault.  It  is  argued  forthe  libellant  that  in  favor  of  an 
innocent  third  party,  the  owner  of  a  cargo,  on  one  of  the 
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eolliding  vessels,  it  is  not  enough  for  the  claimant,  in  order 
to  maintain  his  defence,  to  have  produced  by  his  evidence  a 
case  of  doubt;  that  the  claimant  is  bound  to  go  further,  and 
clear  up  that  doubt.  Such,  however,  is  not  the  rule.  Even 
an  innocent  third  party,  injured  by  a  collision,  cannot  receive 
his  damages  against  either  of  the  colliding  vessels  without 
alleging  and  proving  that  that  vessel  committed  a  fault  which 
caused,  or  contributed  to  cause,  the  collision.  The  James 
Bowen  and  The  P.  L.  Dayton,  Dist.  Ct.  S.  D.  N.  Y.;  S.  C. 
Cir.  Ct'. 

The  specific  faults  charged  against  the  Adolph  in  the  libel 
are  (1)  not  getting  out  of  the  way  of  the  brig;  (2)  not  having 
a  proper  lookout ;  and  (8)  porting  her  helm  when  and  as  she 
did.  The  first  charge  of  fault  is  based  on  the  theory  that  the 
Fernando  was  sailing  close-hauled  on  the  wind,  on  the  port 
tack,  and  that  the  Adolph  was  on  the  starboard  tack  three 
points  free,  and  that  the  Femande  was  entitled  to  keep  her 
course,  and  the  Adolph  was  bound  to  keep  out  of  her  way. 
But  I  find  the  fact  to  be  that  the  Femande  was  hot  close- 
hauled  on  the  wind,  and  not  entitled  to  keep  her  course,  nor 
was  the  Adolph  bound  to  keep  out  of  her  way.  Both  vessels 
were  bound  to  port.  The  second  charge  of  fault  is  not  hav- 
ing a  proper  lookout.  This  may,  perhaps,  be  considered 
equivalent  to  a  charge  of  not  keeping  a  proper  lookout.  This 
charge  is  certainly  sustained  to  this  extent,  that  the  mate  of 
the  Adolph,  who  was  the  officer  of  the  deck,  was  guilty  of 
negligence  in  not  keeping  in  view  the  light  of  the  approach- 
ing vessel  after  the  lookout  reported  it.  He  went  to  the  side 
of  the  vessel  and  looked  at  it.  He  then  returned  to  the  com- 
pass and  gave  the  order  to  port.  From  this  point  the  light 
was  not  visible.  Yet  he  remained  there,  without  watching  the 
other  vessel,  till  the  lookout  reported  the  light  right  ahead.  It 
is  unquestionably  the  duty  of  the  officer  of  the  deck,  when  a 
light  is  reported,  to  keep  the  approaching  vessel  in  view,  and 
under  his  constant  observation,  until  the  risk  of  collision  is 
wholly  passed.  This  the  mate  failed  to  do.  This  clear  act 
of  negligence  throws  upon  the  claimant  the  burden  of  show- 
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iug  that  th(B  collision  that  ensued  was  not  oaased  in  whole  or 
in  part  by  this  act  of  negligence.  If,  however,  it  is  shown 
that  the  Adolph  did  exactly  what  she  could  and  should  have 
done  if  the  mate  had  kept  the  other  vessel  under  his  constant 
observation,  then  this  fault,  though  a  gross  one,  cannot  make 
her  chargeable  for  the  collision.  The  mate  gave  the  order  to 
port.  He  ported  as  much  as  it  was  possible  to  do  without 
coming  up  in  the  wind,  which,  under  the  circumstances,  I 
think  he  was  not  bound  to  do.  There  was  nothing  else  that 
he  could  reasonably  be  called  upon  to  do,  after  receiving  the 
lookout's  report,  to  prevent  the  collision.  It  is  suggested  that 
if  he  had  been  watching  the  other  vessel  when  the  lookout 
called  out  "Keep  her  off,"  he  could  have  starboarded,  and  so 
avoided  the  collision.  I  think,  however,  upon  the  evidence, 
the  time  was  so  short  after  the  Fernando  unexpectedly  and 
improperly  luffed  that  the  Adolph  was  not  chargeable  with 
fault  in  not  making  this  attempt  to  avert  the  consequences  of 
the  error  of  the  Femande. 

It  is  also  suggested  that  the  lookout  did  not  see  the  Fer- 
nando as  soon  as  he  should  have  done.  The  lookout  testified 
that  the  red  light  appeared  suddenly  not  very  far  off,  flushing 
up  at  once.  This  might  be  the  result  either  of  his  not  having 
kept  a  vigilant  watch  or  of  the  red  light  being  then  first  turned 
towards  him.  The  light  of  the  Femande  could  not  be  expected 
to  be  seen  as  far  off  as  that  of  the  Adolph.  The  Adolph  was 
much  higher  in  the  water  than  the  Femande.  But,  before  it 
can  be  imputed  as  a  fault  to  the  lookout  that  he  did  not  see 
the  light  sooner,  it  must  be  established  by  competent  and  suffi- 
cient proof  either  that  the  red  light  was  visible  to  him  before 
he  saw  it,  or,  if  the  red  light  was  hidden,  that  the  Femande 
had  a  green  light  burning,  which  he  could  have  seen.  The 
only  proof  of  either  of  these  facts  is  the  unsupported  testi-  ' 
mony  of  the  master  of  the  Fernando.  Bis  statement  as  to  his 
standing  steadily  on  his  course  for  several  minutes  before  the 
collision  is  so  seriously  shaken  by  the  facts  which  I  have  been 
compelled  to  find  against  his  testimony,  that  this  is  not  suffi- 
cient evidence  to  sustain  this  burden  of  proof.     The  lookout's 
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testimony  rather  tends  to  show  that  the  red  light  suddenly 
and  all  at  once  as  a  bright  light  became  visible  to  him,  and 
that,  as  the  Fernande  approached  nearly  head  on,  she  showed 
first  her  starboard  and  then  her  port  bow.  All  the  proof 
there  is  of  the  Femande's  having  a  green  light  is  that  her 
master  testifies  that  he  knew  the  lights  were  set  and  burning 
that  evening,  and  that,  during  his  watch,  he  went  forward  to 
look  at  them  every  15  or  SO  minutes.  Nobody  on  board  the 
Adolph  saw  a  green  light  on  the  Fernande  at  any  time.  The 
fact  that  when  she  turned  her  starboard  side  towards  the 
Adolph  in  luffing,  just  prior  to  the  collision,  those  on  the 
Adolph  should  not  have  observed  the  green  light,  if  it  was 
there,  is  not,  indeed,  a  circumstance  entitled  to  much  weight 
on  this  question.  The  vessel  herself  being  within  sight,  those 
watching  her  would  not  be  likely  to  look  for  a  light,  and  might 
easily  overlook  it  Yet  this  fact  is  entitled  to  some  weight, 
and,  on  the  whole,  I  think  the  existence  of  the  green  light 
at  the  time  the  vessels  came  in  sight  of  each  other  is  not 
made  out  with  sufficient  certainty  to  constitute  proof  of  neg- 
ligence in  the  lookout  in  not  seeing  the  green  light,  if,  before 
he  saw  the  red  light,  the  starboard  bow  of  the  Fernande  was 
turned  towards  him.  Nor  am  I  prepared  to  hold,  on  the  tes- 
timony, that  if  the  lookout  might  have  seen  the  light  or  lights 
of  the  Fernande  sooner,  the  Adolph  did  not  seasonably  port. 
It  is  true  that,  in  the  answer,  it  is  not  charged  as  a  specific 
act  of  negligence  that  the  Fernande  had  no  green  light;  but 
the  libel  alleges,  and  the  answer  denies,  that  she  had  proper 
lights  set  and  burning,  and  the  question  here  is  whether  the 
libellant  has  proved  a  material  fact  which  must  be  first  estab- 
lished before  the  question  of  the  alleged  fault  of  not  keeping 
a  proper  lookout,  in  this  respect,  can  arise.  The  third  charge, 
that  the  Adolph  ported  when  and  as  she  did,  has  been  already 
discussed. 

The  case  has  some  features  of  special  difficulty  and  is  not 
Eree  from  doubt,  but  upon  the  whole  evidence  I  am  not  able 
to  find  the  faults  charged  against  the  Adolph,  or  any  one  of 
them,  proven.     The  witnesses  from  the  Adolph  seemed  to  me 


Digitized  by  VjOOQIC 


GUM  9.  FfiOST.  746 

to  be  both  intelligent  and  credible.  The  mistake  in  their 
protest,  which  was  written  in  a  language  they  understood  but 
imperfectly,  does  not  seriously  impair  the  effect  of  their  tes- 
timony. It  is  also  noticeable  that  the  wheelsman  of  the  Fer- 
nande  had,  according  to  the  testimony  of  the  master,  been 
at  the  wheel  continuously  since  8  o'clock — ^three  hours  and  a 
half.  The  master  says  that  while  he  saw  the  light  of  the 
Adolph  he  spoke  to  him  two  or  three  times  to  keep  her  close 
to  the  wind.  And  when  he  saw  the  two  lights  of  the  Adolph 
he  ran  to  call  the  crew  from  below,  thinking  there  would  be 
a  collision.  It  is  not  at  all  impossible  that  the  wheelsman, 
from  fatigue,  steered  badly,  and  that  the  final  fatal  move- 
ment of  luffing  across  the  bow  of  the  Adolph  was  his  act  by 
mistake  or  from  panic,  without  the  order  or  the  knowledge  of 
the  master.  But  he  is  not  here  to  answer  for  himself,  and  it 
is  of  no  avail  to  pursue  the  inquiry  further. 
Libel  dismissed,  with  costs. 


Gum  9.  Fbost  and  others. 

{DiOrict  Gawrt,  8.  D,  New  York.    ,  1880.) 

1.  Past  OwmsR — ^ExBcuroBa. — ^The  executors  of  the  deceased  part  owner 
of  a  vessel  are  not  chargeable  for  necessaries  supplied  or  money  ad- 
yanced  the  vessel  after  their  testator's  death,  where  they  have  done 
nothing  to  take  the  benefit  of  the  employment  of  the  vessel,  nor  given 
any  authority  to  the  master  or  ship's  husband  to  act  for  them. 

9L  8ahb— Sams.— It  would  be  a  breach  of  trust  for  executors  to  authorize 
the  master  or  ship's  husband,  in  the  absence  of  an  express  power 
under  the  will,  to  act  in  such  a  matter  for  them,  and  no  presumption 
can  therefore  arise  that  they  have  done  so. 
Stedman  T.  Fiedler,  20  N.  Y.  44&. 

In  Admiralty, 
W.  R.  Bfebf,  for  libellant. 
John  E.  Parsons,  for  respondents. 

Choatb,  D.  J.     This  is  a  suit  brought  by  the  libellant,  who 
resides  in  London,  England,  against  the  owners  of  the  ship 
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Princeton,  an  American  vessel,  to  recover  advances  made  to 
the  master  for  the  necessary  disbursements  of  the  ship  while 
in  the  port  of  London,  at  the  request  of  the  master  and  of 
one  Frost,  who  was  a  part  owner,  and  at  the  time  was  acting 
as  ship's  husband.  The  advances  were  made  between  Decem- 
ber, 1875,  and  February,  1876,  and  are  alleged  to  have 
amounted  to  about  $1,500.  While  all  the  owners  are  named 
in  the  libel  as  defendants,  the  only  ones  who  have  been  served 
and  who  have  appeared  are  the  respondents  Sturges,  Mitch- 
ell, and  Davis,  who  are  sued  as  executors  of  Samuel  L. 
Mitchell,  deceased,  and  as  such  defend  the  action. 

It  appears  that  Samuel  L.  Mitchell  died  in  1878 ;  that  at 
the  time  of  his  death  he  was  the  owner  of  one-sixteenth  part 
of  the  vessel;  and  that  these  defendants  are  his  duly-qualified 
executors.  The  voyage  upon  which  the  vessel  was  when  the 
advances  were  made  by  the  libellant  was  therefore  subsequent 
to  the  death  of  Mitchell,  the  part  owner.  No  act  of  the  execu- 
tors is  shown  in  any  way  indicating  their  assent  to  the  employ- 
ment of  the  ship,  nor  any  Express  authority  on  their  part  to  her 
employment  on  their  account  or  for  their  benefit;  nor  does  it 
appear  that  they  have,  since  they  qualified  as  executors,  received 
any  share  in  the  earnings.  XJponthesefacts  the  libellant  insists 
that,  as  executors,  these  defendants  became  jointly  the  owner 
of  their  testator's  sixteenth  part,  and  that,  as  part  owners, 
they  are  liable  for  necessaries  supplied  to  the  ship. 

The  liability  of  part  owners  for  supplies  furnished  at  the 
request  of  the  master,  or  of  another  part  owner,  who  is  ship's 
husband,  depends  on  the  existence  of  the  relation  of  principal 
and  agent  between  the  parties.  Ordinarily,  and  in  the  absence 
of  any  prohibition  or  expressed  dissent  on  the  part  of  the 
owner  sought  to  be  charged,  his  consent  to  the  employment 
of  the  vessel,  and  his  assent  to  the  expenditures,  if  necessary 
to  the  vessel  in  the  due  course  of  her  employment,  will  be  pre- 
sumed. But  it  may  be  shown  that  he  has  actually  parted 
with  his  interest,  though  still  a  registered  owner,  or  that  he 
has  committed  the  vessel  to  the  exclusive  care  and  control  of 
th^  other  owners,  and  thereby  disentitled  himself  to  share  in 
her  earnings,  or  has  expressly  dissented  from  the  employment 
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of  tbe  vessel;  and  ocfmmunicated  such  dissent  to  the  master 
or  ship's  bnsband ;  and  in  every  snch  case  it  seems  that  hd 
will  not  be  liable,  unless,  indeed,  by  some  previous  act,  he 
has  misled  the  party  furnishing  the  necessaries  into  the  belief 
that  he  was  liable. 

The  question  is,  was  the  master  or  part  owner  authorized 
by  the  defendants  to  make  the  contract  for  them  ?    Brodie  v. 
Howard,  17  C.  B.  109;  Mitcheson  v.  Oliver,  6  E.  &  B.  419; 
Reeve  v.  Davis,  1  Adol.  &  Ellis,  315;  Hackwood  v.  Lyall,  17 
C.  B.  124;  1  Parsons,  Sh.  and  Adm.  101;  Abbott  on  Ship- 
ping,  (1 1th  Ed.)     Upon  the  same  principle,  if  the  ship  is  char- 
tered upon  terms  which  give  the  charterer  the  entire  control 
of  the  ship,  he  is  regarded  as  owner  pro  hoc  vice,  and  the  gen- 
eral owner  is  not  liable.     Nor  does  the  exemption  of  the  owner, 
or  part  owner,  in  the  above  cases,  depend  upon  notice  to  the 
person  supplying  the  necessaries  or  making  the  advances  of 
the  facts  exempting  him  from  liability.     Same  cases;  also  see 
Macy  V.  Wheeler,  30  N.  Y.  231.     Upon  the  principle  of  theso 
decisions,  the  executors  of  a  deceased  part  owner,  especially 
if  they  have  done  nothing  to  take  the  benefit  of  the  employ- 
ment of  the  vessel,  nor  given  any  authority  to  the  master  or 
ship's  husband  to  act  for  them,  cannot  be  charged  for  neces- 
saries supplied  or  money  advanced  after  their  testator's  deaths 
and  in  the  course  of  a  new  adventure,  for  it  cannot  be  pre- 
sumed as  to  them  that  they  have,  as  executors,  consented  to 
the  employment  of  the  vessel,  or  the  expenditure  of  the  money, 
in  prosecuting  the  voyage.     As  executors,  to  whom  falls  the 
interest  of  their  testator  in  the  ship,  they  have  no  rightful 
authority  to  conduct  a  mercantile  adventure  for  the  purpose 
of  making  the  property  available  or  remunerative.     Their 
power  and  duty  is  only  to  hold  and  sell  and  convert  the  assets 
into  money.     Indeed,  if  they  joined  in  the  adventure,  while 
they  might  make  themselves  individually  responsible,  they 
would  have  no  power  to  charge  the  estate  for  any  loss,  nor 
would  the  assets  in  their  hands  be  chargeable  on  account  of 
the  business.     Labouchere  v.  Tupper,  11  Mo.  P,  C.  221 ;  Bacon 
V.  Pomeroy,  104  Mass.  682;  8  Williams  on  Ex'rs,  (6th  Am. 
Ed.)    179,   and  notes.      It   follows   that,   as  it  would  be 
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unlawful  and  improper,  and  a  breach  of  trust,  for  executors 
to  authorize  the  master  or  ship's  husband  to  act  in  such  a 
matter  for  them,  no  presumption  can  arise  that  they  have 
done  80.  In  the  case  of  Stedman  v.  Fiedler,  20  N.  T.  446,  it 
was  expressly  so  held  by  the  New  Tork  court  of  appeals  in 
respect  to  an  administrator.  The  decision  is  clearly  in  accord- 
ance with  the  authorities  above  cited,  and  no  distinction  can 
be  made  between  executors  and  administrators,  no  express 
power  under  the  will  being  shown  to  confer  any  unusual  power 
on  these  defendants. 

Libel  dismissed,  with  costs  as  to  the  defendants  Stuzges, 
Mitchell,  and  Dayis,  executors. 


BiouABDSON  V.  Ship  Havbb. 

(OircuU  Court,  8.  2>.  Ifmo  York.    September  28, 1880.) 

L  Appeal — Bill  of  Exceptions. — A  bill  of  exceptions,  to  present  for 
xeview,  upon  appeal  to  the  supreme  court,  the  rulings  of  the  circuit 
court,  must  be  based  on  exceptions  taken  to  such  rulings  at  the  time 
the  rulings  were  made. 

IL  Same — Sahb-'Pbactigb.— Where  no  exceptions  are  taken  during  the 
trial,  the  only  paper  which  the  judge  can  sign  upon  appeal  is  a  rec- 
ord showing  the  proceedings  which  took  place  in  court  in  the  case  at 
the  trial  prior  to  the  decision  of  it  by  the  court,  embodying  the  re- 
quests to  find  on  both  sides,  and  also  the  findings  made  and  the  writ- 
ten opinion  of  the  court,  and  the  exceptions  filed,  showing  the  dates 
Of  the  several  proceedings. 

In  Admiralty. 

Shipman,  Barlow,  Larocque  dt  McFarlandf  for  libellant. 

Blatchford,  Seward,  Oriawold  <t  Da  Coata,  for  claimant. 

Blatchfobd,  C.  J.  In  this  case,  a  suit  in  admiralty  in 
rem,  there  was  a  final  decree  by  the  district  court  in  favor  of 
the  libellant.  The  claim'int  appealed  to  this  court.  The 
trial  in  this  court  took  place  in  February,  1879.  At  the  trial 
each  party  presented  to  th0  court  requests  to  find  certain 
facts  and  certain  conclusions  of  law.    In  June,  1879,  the  oooji 
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filed  certain  findings  of  fact  and  conclusions  of  law  made 
by  it.  On  the  twenty-second  of  July  a  final  decree  was  filed, 
signed  by  the  judge,  dismissing  the  libel,  with  costs,  and 
dated  July  10, 1879.  The  libellant  neither  took  nor  filed  any 
exceptions  until  July  17,  1880,  when  he  filed  a  paper  con- 
taining exceptions  to  refusals  of  the  court  to  find  certain  mat- 
ters of  fact  which  the  libellant  requested  it  to  find,  the  excep- 
tions being  made  on  the  ground  that  the  facts  which  the 
libellant  so  requested  the  court  to  find  were  clearly  proved  by 
the  evidence,  and  not  contradicted  by  any  material  evidence 
in  the  case,  and  that  therefore  the  refusal  of  the  court  to  find 
the  same  was  in  each  case  an  error  in  law,  as  a  finding  against 
evidence.  The  same  paper  contains  an  exception  to  a  find- 
ing of  fact  which  the  court  made  as  unsupported  by  any  evi- 
dence. The  same  paper  contains  exceptions  to  certain  con- 
clusions of  law  found  by  the  court.  With  a  view  to  using  it 
on  an  appeal  to  the  supreme  court,  the  libellant  now  presents 
to  the  court,  to  be  signed  and  filed,  a  paper  calling  itself  a  bill 
of  exceptions,  which  represents  that  said  exoeptiotis  were  filed 
before  the  final  decree  was  made. 

The  act  of  February  16,  1876,  provides  that  the  circuit 
court,  '*on  deciding  causes  of  admiralty  and  maritime  juris- 
diction on  the  instance  side  of  the  court,  shall  find  the  facts 
and  the  conclusions  of  law  upon  which  it  renders  its  judg- 
ments or  decree  and  shall  state  the  facts  and  conclusions  of 
law  separately,"  and  that  "the  review  of  the  judgments  and 
decrees  entered  upon  such  findings  by  the  supreme  court  upon 
appeal  shall  be  limited  to  a  determination  of  the  questions  of 
law  arising  upon  the  record,  and  to  such  rulings  of  the  circuit 
court,  excepted  to  at  the  time,  as  may  be  presented  by  a  bill 
of  exceptions  prepared  as  in  actions  at  law."  Under  this 
statute  the  supreme  court  can,  on  an  appeal,  determine  the 
questions  of  law  arising  upon  the  record.  It  can  determine 
the  questions  of  law  arising  on  the  facts  found  by  the  circuit 
'  court.  But  a  bill  of  exceptions  to  present  for  review  rulings 
of  the  circuit  court  must  be  based  on  exceptions  taken  to  the 
rulings  at  the  time  the  rulings  are  made.  No  other  excep- 
tions can  be  embraced  in  a  bill  of  exceptions.    If  no  excep- 
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tions  to  rulings  are  taken  before  the  decree  is  entered,  that  is, 
during  the  trial,  there  can  be  no  bill  of  exceptions.  There- 
fore, in  the  present  case,  there  can  be  no  bill  of  exceptions,  and 
I  must  decline  to  sign  one*  The  only  paper  I  can  sign  is  one 
amounting  to  a  record,  showing  the  proceedings  which  took 
place  in  court  in  the  case  at  the  trial,  prior  to  the  decision  of 
it  by  the  court,  embodying  the  requests  to  find  on  both  sides, 
and  also  the  findings  made  and  the  written  opinion  of  the 
court,  and  the  exceptions  filed  showing  the  dates  of  the  several 
proceedings.  It  must  be  left  to  the  supreme  court  to  say 
what,  upon  such  record,  will  be  the  extent  of  its  review  in  this 
case.  I  have  changed  the  proposed  bill  of  exceptions  into 
such  a  record  and  have  signed  it. 


BoLLiNS  V.  Stbamer  E.  0.  Stanard  and  others. 

(DUtrict  Court.  S,  D.  Mmowri.    November  25, 1S80.> 

1.  MARiNEBft—'WAaBB— Rates. — Where  mariners  are  not  engaged  at  a 
fixed  rate,  the  courts  will  allow  them  the  highest  rates  existing  at  the 
time  at  the  port  of  departure. 

In  Admiralty. 

Drummond  dt  Smith,  for  petitioner. 

22.  H.  Kern,  for  respondents. 

Treat,  D.  J.  The  demand  of  libellant,  as  mariner,  is  for 
the  sum  of  $39,  and  respondent  tendered  $30.30.  It  seems 
that  for  a  previous  voyage  it  was  agreed  that  libellant  should 
receive  five  dollars  more  a  month  than  roustabouts,  and  that  he 
consequently  was  paid  at  the  rate  of  $85  per  month.  On  the 
following  voyage,  which  is  that  in  question,  roustabouts  re- 
ceived  per  agreement  $40  per  month;  and,  therefore,  libel- 
lant demands  at  the  rate  of  $45  per  month,  and  shows,  by 
satisfactory  evidence,  that  the  difference  for  classes  of  service 
mentioned  is  as  charged. 

Mariners  are  wards  of  the  court,  and  as  such  are  to  be  pro- 
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ieoted,  not  to  the  injary  of  respondents,  bat  to  secure  them 
their  just  wages.  It  is  very  easy  for  officers  of  vessels  to 
engage  mariners  at  a  fixed  rate,  and  if  they  do  not  do  so 
the  courts  must  allow  them  the  highest  rates  existing  at  the 
time  at  the  port  of  departure. 

Under  this  rule  libellant  will  take  his  decree  for  f  39,  inter- 
esti  and  costs. 


Walsh  v.  The  Steam-Ship  Louisuna* 
(District  Court,  8.  D.  New  York.    NoTember  8, 1880.) 

1.  Bbakah—Waobs—Discharob.— Where  the  officers  of  a  vessel  are  en- 
titled to  discharge  a  seaman  at  pleasure,  they  are  bound  to  be  ready  to  pay 
his  wages  at  tjiie  time  of  his  discharge. 

The  Schooner  Damd  Faust,  1  Ben.  187. 

2.  Same  —  Samb— Dbmaitd.  —  In  such  case  a  demand  of  the  officer  who 
employed,  and  discharged  the  seaman  is  sufficient. 

In  Admiralty. 

J.  A.  Hylandy  for  libellants. 

c7.  E,  Parsons,  for  claimants. 

Choate,  D.  J.  This  is  a  suit  for  wages.  The  libellant 
was  hired  to  serve  on  board  the  steam-ship  Louisiana  as  fird- 
man,  at  the  rate  of  $40  a  month.  He  served  from  August 
4,  1880,  to  August  24th,  inclusive.  On  August  S4th  he  was 
discharged,  being  told  by  the  assistant  engineer,  by  whom 
also  he  had  been  employed,  that  his  services  were  no  longer 
required.  The  next  day,  which  was  Tuesday,  he  went  to  the 
vessel  and  demanded  his  wages  of  the  officer  who  discharged 
him,  and  was  told  by  that  offic^er  that  he  could  not  pay  him; 
that  Thursday  was  pay-day;  that,  if  he  wished  to  be  paid 
sooner,  he  must  go  to  the  captain  and  get  an  order.  This 
the  libellant  refused  to  do,  and  threatened  to  sue  the  vessel. 
Thereupon  this  suit  was  brought  without  further  demand. 

There  is  no  dispute  about  the  amount  of  the  libellant's 
wages.    It  does  not  appear  in  what  service  the  steam  ship 
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was  miming,  but  it  is  assumed  by  both  counsel  that  the  man- 
ner of  the  libellant's  discharge,  at  the  pleasure  of  his  em- 
ployer, was  legal,  and  there  seems  to  have  been  no  signing  of 
articles.  I  shall,  therefore,  assume  that  the  vessel  had  not 
been  employed  upon  a  foreign  voyage,  and  that  the  case  is 
not  one  covered  by  the  acttf  of  Congress  relating  to  the  time 
and  manner  of  paying  the  seamen.  The  only  point  made  for 
the  claimants  is  that  the  libellant  should  not  have  costs, 
because  he  made  no  proper  demand  for  his  wages  before 
bringing  his  suit.  I  think,  however,  a,  case  is  not  made  out 
for  refusing  costs.  If  the  agreement  was  such  thai  the  offi- 
cers of  the  vessel  were  entitled  to  discharge  the  man  at  pleas- 
ure, they  were  bound  to  be  ready  to  pay  him  at  the  time  of 
his  discharge.  His  wages  were  due  at  once  and  should  have 
been  paid  without  any  delay.  The  Schooner  David  Faitst,  1 
Ben.  187;  Betts'  Adm.  Pr.  61.  If  any  demand  was  neces- 
sary, it  was  enough  to  make  a  demand  of  the  officer  who  dis- 
charged him  and  who  had  employed  him.  No  case  is  cited 
in  which  costs,  in  a  suit  for  wages,  have  been  refused  simply 
upon  the  ground  that  the  suit  was  brought  after  the  discharge 
of  the  seaman  and  without  a  demand.  The  cases  cited  by 
the  claimant's  counsel  as  authorities  for  refusing  costs  are 
cases  in  which  the  seamen,  being  entitled  to  a  trifling  sum 
for  wa^es,  brought  suit,  tacking  on  to  their  claim  for  wages, 
which  they  had  not  demanded,  some  exorbitant  and  unfounded 
claim,  on  which  they  failed  to  recover.  The  Steam-boat  Swal- 
low, 1  01c.  11 ;  The  Ship  Moslem,  Id.  381.  I  see,  therefore, 
no  sufficient  reason  for  refusing  costs. 

Decree  for  libellant  for  f  25.27,  with  interest  from  August 
24,  1880,  and  costs. 
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Putnam  v*  Commonwbaltb  Ins.  Oo« 

PU177AM  9.  La  CaISSB   GeNBRA^LB   DBS  ASSUBANCBS   AaRIOOLES 

BT  DBS  Assurances  contrb  l'Incendbb. 

{Oirouit  Oowrt^  2f.  2>.  New  York.    November  4, 1880.) 

1.  RsFBitEE — Finding  of  Fact.— The  finding  of  a  referee  upon  a  ques- 
tion of  fact  will  not  be  disturbed,  except  in  a  case  where  the  finding 
of  a  jury  upon  the  same  question  would  be  disturbed. 

&  Insttrancb — ^Fraud— EvrosNCB. — In  order  to  establish  fraud  in  pre- 
senting proofs  and  claim  of  loss,  under  a  policy  of  insurance,  it  must 
be  shown  not  only  that  the  goods  were  worth  less  than  set  forth,  but 
that  a  fraudulent  valuation  was  made  of  the  same. 

3.  Same — PoucT— Agent — Waiver. — A  policy  duly  signed  and  counter- 

signed was  delivered  to  the  agent  of  the  assured  hy  the  local  agent  of 
an  insurance  company.  It  provided  by  a  printed  provision  that  *<  if 
the  assured  shall  have,  or  shall  hereafter  make,  any  other  insurance  on 
the  property  hereby  insured,  or  any  part  thereof,  without  the  consent 
of  the  company  written  hereon,  •  *  •  this  policy  shall  be  void. " 
It  also  provided  that  it  was  a  part  of  the  contract  '<  that  any  person 
other  than  the  assured  who  may  have  procured  this  insurance  to  be 
taken  by  this  company  shall  be  deemed  to  be  the  agent  of  the  assured 
named  in  this  policy,  and  not  of  this  company,  under  any  circumstances 
whatever,  or  in  any  transaction  relating  to  this  insurance. "  The  policy 
also  contained  this  clause  in  writing:  **  $3,000  other  concurrent  in- 
surance permitted.'*  It  was  subsequently  found  by  a  referee  that,  at 
the  time  the  policy  was  delivered,  the  agent  of  the  company  knew 
that  the  assured  had  other  insurance  upon  the  property  to  the  extent 
of  16,000. 

.    EMf  under  these  circumstances,  that  a  delivery  of  the  policy  was  a 
waiver  of  the  implied  prohibition  contained  in  the  condition  in  said 
policy,  permitting  $3,000  additional  insurance. 
Whited  V.  Oermania  Fire  Ins,  Co,  76  N.  Y.  4U. 

4.  Same— Same— Naphtha.— A  policy  of  insurance  provided :  ««If  in  said 

premises  there  be  kept  *  ♦  *  #  #  petroleum,  naphtha,  gas- 
oline, benzine,  benzole,  or  benzine  varnish,  or  there  be  kept  or  used 
therein  camphene,  spirit  gas,  or  any  burning  fluid,  or  any  chemical 
oils,  without  written  permission  in  this  policy,  then,  and  in  every  such 
case,  this  policy  shall  become  void." 

HMy  such  provision  did  not  forbid  the  use  of  naphtha  upon  the 
insured  premises  for  the  purposes  of  illumination. 

A.  Same— Same— **  Burning  Fluid."— Such  policy  also  provided  that 
'*if,  during  this  insurance,  the  above-mentioned  premises  shall  be 
used  for  any  trade,  business,  or  vocation,  or  for  storing,  using,  or 
^.4^no.9— 48 
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vending  therein  any  of  the  articles,  goods,  or  merchandise  denomi- 
nated hazardous  or  extra  hazardous  or  specially  hazardous,  *  *  * 
printed  on  the  back  of  this  policy,  *  *  ♦  *  *  then  and  from 
thenceforth,  so  long  as  the  same  shall  be  so  appropriated,  applied,  or 
used,  this  policy  shall  cease,  and  be  of  no  force  or  effect." 

Heldf  that  **  burning  fluid  '*  did  not  necessarily  mean  any  fluid  that 
would  bum,  when  **  burning  fluid  "  was  classed  as  "  specially  hazard- 
ous "  under  such  proTision. 

C  Bamb— Same— Naphtha.— £reirf,/Mr<^i^,  that  the  policy  was  only  sus- 
pended under  such  clause  while  the  forbidden  use  of  naphtha  contin- 
ued, and  that  it  revived  when  such  use  ceased. 

7.  Same—Sake— Evidence.— Evidence  of  a  conversation  in  relation  to  a 

surrendered  policy  of  insurance  la  admissible  in  order  to  prove  knowl- 
edge of  an  insurance  company's  agent  of  other  insurance  upon  the 
issue  of  a  subsequent  policy. 

8.  Sake— Sahb—Samb.— Evidence  is  admissible  to  show  that  the  assured 

did  not  read  the  policy  at  the  time  it  was  delivered  to  him,  in  order  to 
prove  that  a  mistake  was  made  in  the  writing  of  the  policy. 

Motion  for  a  New  Trial. 

Edward  C.  Risley,  for  plaintiff. 

James  B^  PerkUu,  for  defendants. 

BiiATCHFOBD,  G.  J.  1.  The  defendants  contend  that  the 
evidence  shows  that  the  insured  property  was  burned  by 
the  fraudulent  practices  of  the  assured.  The  question  is  one 
of  fact.  The  referee  has  found  that  the  fire  arose  "from  some 
cause  unknown.''  His  finding  will  not  be  disturbed  except  in 
a  case  where  the  finding  of  a  jury  on  the  same  question  would 
be  disturbed.  This  is  not  such  a  case.  On  the  contrary,  on 
the  evidence,  a  finding  that  the  property  was  burned  by  the 
fraudulent  practices  of  the  assured  would  be  set  aside  by  the 
court. 

2.  The  defendants  contend  that  the  plaintiff,  through  his 
authorized  agent,  was  guilty  of  fraud  in  swearing  to  and  pre- 
senting the  proofs  and  claim  that  he  did,  in  respect  to  the 
value  of  the  goods  burned.  The  evidence  does  not  establish 
that  the  plaintiff  knew  that  the  goods  were  worth  less  than 
the  value  of  them  stated  in  the  proofs  of  loss. 

The  referee  has  found,  in  the  first  case,  that  the  value  of 
the  goods  at  the  time  of  the  fire  was  "upwards  of  $12,000," 
and,  in  the  second  case,  that  their  value  at  that  time  was 
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"$12,000.'*  It  must  be  established,  not  only  that  the  goods 
were  worth  less  than  the  plaintiff  set  forth,  but  that  the  plain- 
tiff made  a  fraudulent  valuation  of  them.  The  evidence  is 
not  sufficient  to  establish  either  of  these  facts.. 

3.  The  defendant,  in  the  first  case,  contends  that  its  policy 
was  void  when  issued.  It  contains  a  printed  provision  that 
"if  the  assured  shall  have,  or  shall  hereafter  make,  any  other 
insurance  on  the  property  hereby  insured,  or  any  part  thereof, 
without  the  consent  of  the  company  written  hereon,  ♦  ♦  ♦ 
this  policy  shall  be  void.**  The  policy  contains  this  clause  in 
writing:  "$3,000  other  concurrent  insurance  permitted." 
When  the  policy  was  issued  there  was  |6,000  other  insurance 
on  the  property,  which  continued  in  force  until  the  fire.  The 
application  for  the  policy  in  suit  was  made  to  an  agent  of  the 
company  in  Utica,  N.  Y.,  the  company  being  established  in 
Boston,  Mass.  The  policy  was  signed  by  the  officers  in  Bos- 
ton, and  was  countersigned  by  the  agent  in  Utica,  and  was 
delivered  in  Utica  by  him  to  the  agent  of  the  assured. 

The  policy  contains  this  attestation  clause:  "In  witness 
whereof,  the  Commonwealth  Insurance  Company  have  caused 
these  presents  to  be  signed  by  their  president,  and  attested  by 
their  secretary,  in  the  city  of  Boston.  But  this  policy  shall 
not  be  valid  unless  countersigned  by  the  duly  authorized 
agent  of  said  Commonwealth  Insurance  Company."  Below 
that  are  these  words:  "Countersigned  at  Utica,  this  sixteenth 
day  of  October,  1877.  J.  Carr  &  Son,  agents."  The  policy 
contains  this  provision:  "11.  It  is  a  part  of  this  contract 
that  any  person  other  than  the  assured,  who  may  have  pro* 
cured  this  in.surance  to  be  taken  by  this  company,  shall  be 
deemed  to  be  the  agent  of  the  assured  nam^d  in  this  policy 
and  not  of  this  company,  under  any  circumstances  whatever, 
or  in  any  transaction  relating  to  this  insurance."  The  plain- 
tiff claims  that  the  evidence  shows  that  the  policy  was  is- 
sued  and  delivered  by  J.  Carr  &  Son,  with  full  knowledge 
that  there  was  already  $6,000  other  insurance  on  the  goods; 
that  the  issuing  and  delivery  of  the  policy  with  such  knowl- 
edge was  a  waiver  of  any  prohibition  against  more  than 
$8,000  other  insurance;  and  that  J.  Carr  &  Son  had  author* 
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ity,  as  the  agent  of  the  company^  to  make  such  waiver,  not- 
withstanding the  eleventh  clause.  The  referee  has  found  as  a 
teot  that,  at  the  time  the  policy  was  delivered  to  the  plaintiff 
by  the  defendant's  agent,  the  fact  that  the  plaintiff  had  other 
insurance  on  the  merchandise  to  the  Extent  of  $6,000  was 
known  to  the  agent  of  the  defendant.  He  has  found,  as  a 
conclusion  of  law,  that  the  delivery  of  the  policy  "by  the  de- 
fendant to  the  plaintiff,  with  the  knowledge  of  |6,000  of  exist- 
ing  insurance  upon  said  stock  of  merchandise,  was  a  waiver 
of  the  implied  prohibition  contained  in  the  condition  in  said 
policy,  permitting  $3,000  additional  insurance.''  The  de- 
fendant excepted  to  the  finding  of  fact  "that,  at  the  time  of 
the  deliveiy  of  its  policy,  the  fact  that  there  was  $6,000  other 
insurance  on  the  property  insured  was  known  to  its  agent;" 
and  to  the  conclusion  of  law  "that  the  delivery  of  its  policy 
was  a  waiver  of  the  prohibition  contained  in  the  condition  in 
said  policy  permitting  $8,000  additional  insurance.** 

The  defendant  contends  that  the  finding  that  the  agent 
knew  of  $6,000  other  insurance  was  not  warranted  by  the 
evidence.  The  plaintiff's  agent,  A.  S.  Putnam,  who  applied 
for  the  insurance,  says  that  at  the  timie  he  did  so  he  told  the 
defendant's  agent,  Garr,  that  the  plaintiff  already  had  $6,000 
insurance,  and  wanted  $2,000  more.  Two  policies,  of  $1,000 
each,  were  then  issued  by  Garr  &  Son  to  the  plaintiff  on  these 
goods ;  one  by  the  defendant  and  the  other  by  a  Pennsylvania 
company,  each  dated  October  16,  1877.  A  month  or  less 
after  that  the  two  policies  of  $1,000  each  were  given  up  by 
the  plaintiff  to  Garr  (b  Son,  and  the  policy  in  suit  was  issued 
in  their  place,  bearing  the  same  date  and  running  for  the 
same  time  from  October  16, 1877.  The  $1,000  policy  issued 
by  the  defendant,  and  so  given  up,  contained  the  words, 
''$3,000  other  concurrent  insurance  permitted."  It  also  con- 
tained the  same  clauses  as  to  the  policy  becoming  void,  and 
as  to  agency  and  as  to  countersigning,  as  the  $2,000  poUcy 
afterwards  did,  and  it  was  countersigned  "J.  Garr  <b  Son, 
agents,  October  16, 1877,  at  Utica."  Garr  testifies  that  when 
the  original  application  was  made,  which  resulted  in  the  two 
flyOOO  policies  "nothing  particular  was  said,"  except  that  A. 
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8.  Puinam  gave  an  order  for  $2,000  insarance  on  the  goods. 
Garr  aays  that  he  issued  the  two  policies  for  $1,000  each,  and 
delivered  them  to  Putnam.  He  adds :  **I  don't  remember  any- 
thing being  said  as  to  the  amount  of  other  insurance  at  that 
time.*  Carr  further  says  that  when  tlie  policy  in  suit  was 
issued  he  asked  Putnam  ''how  much  other  insurance  he  had ;  he 
said  $2,000  with  one  agent  named  Symonds,  and  $1,000  with 
Hoyt  &  Butler,  and  I  wrote  the  policy  accordingly."  The  fact 
was  that  there  was  one  policy  of  $1,000  with  Hoyt  &  Butler 
and  two  policies  of  $2,500  each  with  Symonds,  and  that  Carr, 
instead  of  writing  the  $3,000  in  the  $2,000  policy  for  the  first 
time,  had  written  it  before  in  the  $1,000  policy.  Carr  further 
says :  **!  consented  to  the  amount  of  insurance.  He  did  not 
at  that  time,  or  at  any  other  time,  inform  me  that  he  had 
$6,000  insurance;  nothing  of  the  kind  was  said.  I  did  not 
say,  on  his  telling  me  that  he  had  $6,000  insurance,  that  I 
would  give  him  $2,000  more ;  nothing  of  the  kind.  What  I 
have  testified  to  is  all  that  was  said."  ''I  did  not  know  that 
Putnam  had  $6,000  other  insurance.  I  first  knew  that  fact 
after  the  fire."  On  his  cross-examination  Carr  says:  "When 
these  first  two  policies  were  issued  I  do  not  remember  cer- 
tainly whether  anything  was  said  as  to  the  amount  of  the 
insurance.  Mr.  Putnam  did  not  say  in  the  second  conversa- 
tion that  he  had  one  policy  with  Hoyt  &  Butler  and  two  with 
Symonds;  no  such  thing.  He  said  he  had  $2,000  with  Mr. 
Symonds.  This  was  previous  to  the  second  policy  having 
been  delivered."  In  rebuttal  Putnam  says:  "I  did  not  say 
to  Mr.  Carr,  at  the  time  the  two  policies  were  surrendered  and 
the  one  in  suit  given,  that  I  had  $1,000  with  Hoyt  &  Butler 
and  $2,000  with  Symonds;  did  not  say  that  at  any  time." 

It  is  a  well-settled  rule  that  the  report  of  a  referee  as  to 
the  facts  is,  like  the  verdict  of  a  jury,  conclusive,  as  a  gen- 
eral rule,  in  a  case  of  conflict  of  evidence,  and  is,  Kke  such 
verdict,  to  be  set  aside  only  where  the  finding  of  fact  is 
clearly  against  the  weight  of  evidence.  There  is  here  one 
witness  on  each  side.  The  burden  is  on  the  defendant  to  set 
aside  the  finding  of  the  referee.  The  referee  had  the  wit* 
nesses  before  him.     On  the  part  of  the  defendant  it  is  urged 
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that  the  fact  that  Carr  wrote  $3,000  is  evidence  that  he  so 
understood  it;  that  be  had  no  motive,  if  he  knew  it  was 
$6,000,  to  put  in  $3,000;  and  that  Putnam  may  have  had 
the  motive  to  say  $3,000  in  the  fear  that  he  would  not  be 
able  to  get  $2,000  more,  if  it  were  known  there  was  $6,000 
already.  On  the  part  of  the  plaintiff  it  is  urged  (which  is 
the  fact)  that  the  plaintiff  bad  permission  in  the  three  poli- 
cies, amounting  to  $6,000,  to  insure  $19,000  more  in  other 
companies,  and  could  have  bad  no  motive  to  conceal  the 
$6,000.  A.  S.  Putnam  testiixes  that  he  did  not  read  the  first 
two  policies  when  they  were  delivered  to  him,  and  did  not 
examine  the  policy  in  suit  when  it  was  delivered  to  him,  and 
that  be  first  noticed  the  provision  as  to  other  insurance  when 
the  policy  in  suit  was  being  used  after  the  fire  to  make  proofs 
of  loss.  On  the  whole  evidence  the  case  is  not  one  for  dis- 
turbing the  finding  of  the  referee  that  the  fact  of  the  exist- 
ence of  $6,000  other  insurance  was  known  to  the  agent  of 
the  defendant  when  he  delivered  the  policy  in  suit  to  the 
plaintiff.  This  fact  being  bo,  it  must  be  held  that  the  con- 
clusion of  law  thereon  by  the  referee  was  correct. 

The  case  of  WhUed  v.  Ocrmania  Fire  Ins.  Co.  76  F.  Y.  415, 
decided  in  March,  1879,  is  a  direct  authority  in  point.  The 
policy  there  contained  provisions  that  if  the  property  should 
be  sold,  or  if  the  interest  of  the  assured  should  not  be  truly 
stated,  the  policy  should  become  void ;  that  any  less  than  a 
distinct  specific  agreement,  indorsed  on  the  policy,  should  not 
be  construed  as  a  waiver  of  any  condition  therein;  and  "that 
any  person  other  than  the  assured,  who  may  have  procured 
the  insurance  to  be  taken,  shall  be  deemed  to  be  the  agent  of 
the  assured,  and  not  of  the  company,  under  any  circum- 
stances whatever,  or  in  any  transaction  relating  to  this  insur- 
ance.'* The  policy  was  issued  in  1869,  signed  by  the  officers 
of  the  company,  and  countersigned  "0.  J.  Harmon,  agent," 
and  was  for  one  year.  In  1870  it  was  renewed  for  one  year, 
the  renewal  certificate  being  signed  by  the  officers,  and  con- 
taining the  words  ''not  valid  unless  countersigned  by  the 
duly  authorized  agent  of  the  company  at  Oswego,"  and  being 
countersigned  there  ''0.  J.  Harmon,  agent."     Like  proceed*. 
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ings  took  place  on  a  renewal  in  1871  for  one  year.  During 
that  year  the  plaintiff  conveyed  the  premises,  and  took  a 
mortgage  on  them.  Before  the  year  expired  he  applied  to 
Harmon  for  a  renewal,  and  then  told  Harmon,  "the  person 
who  had,  as  agent,  as  defendant's  agent,  countersigned  the 
policy  and  the  two  renewal  certificates,"  that  the  premises  had 
been  sold,  and  to  whom,  and  showed  him  the  mortgage,  and 
paid  the  premium.  Harmon  said  to  the  plaintiff  that  he 
would  "make  it  all  right,"  and  gave  him  a  renewal  certificate 
signed  and  countersigned  like  the  former  ones.  Harmon  was 
the  duly  authorized  agent  of  the  company  at  Oswego,  and  did 
all  of  the  business  of  it  there  except  settling  losses.  In  the 
present  case,  Carr  says :  "I  received  applications  for  policies, 
and  had  authority  to  write  and  issue  policies,  without  writing 
to  the  company." 

In  the  Whited  Case  the  interest  plaintiff  had  in  the  premises 
as  a  mortgagee  was  not  stated  in  the  policy  or  in  the  renewal 
certificates.  The  defendant  contended  that  the  policy  was 
void.  The  plaintiff  contended  that  there  had  been  a  waiver 
of  the  requirement  that  the  change  of  interest  of  the  plain- 
tiff should  be  indorsed  on  the  policy.  The  defendant  replied 
that  Harmon  could  not  bind  the  defendant  by  any  such 
waiver.  The  court  say:  "Upon  the  facts  in  the  case,  as  set- 
tled by  the  verdict,  there  was  a  parol  waiver  of  the  conditions 
rested  upon  by  the  defendant,  and  a  parol  consent  to  keep  on 
foot  the  insurance  of  the  plaintiff,  in  his  new  status  of  mort- 
gagee, if  Harmon  was  the  agent  of  the  defendant  in  the  deal- 
ing for  the  last  renewal,  and  not  the  agent  of  the  plaintiff. 
Fish  V.  Cottenet,  4A  N.  Y.  638;  Shearman  V.Niagara  Fire  Ins. 
Co.  46  N.  Y.  526;  Pechner  v.  Phcsnix  Ins.  Co.  65  N.  Y.  195 ; 
Van  Schoick  v.  Niagara  Fire  Ins.  Co.  68  N.  Y.  434;  Bidwell 
V.  N.  West.  Ins.  Co.  24  N.  Y.  302."  Then,  referring  to  Jhe 
clause  respecting  agency,  the  court  say : 

"That  clause  we  have  held  to  be  forceful  in  Rohrback  v.  Oer- 
mania  Fire  Ins.  Co.  62  N.  Y.  47,  and  Alexander  v.  Same,  66  N. 
Y.  464.  We  have  not  held  it  so,  as  yet,  further  than  the  scope 
of  the  facts  in  those  cases.  The  case  in  66  N.  Y.  hangs  upon 
the  case  in^62  N.  Y.    In  the  latter  case  it  was  held  that,  as  the 
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issured  had  contracted  that  the  person  who  procured  ilM  insur- 
ances hould  be  deemed  his  agent,  he  must  abide  by  hie  agree* 
ment ;  and  that  though,  through  fault  or  mistake,  that  person 
had,  in  the  application  for  a  policy,  misstated  to  the  company 
the  declarations  of  the  assured,  whereby  there  had  been  brought 
an  untrue  representation,  yet  that,  as  he  had  been  agreed 
upon  as  the  agent  of  the  insured,  the  insured  must  suffer  for 
the  error  or  the  wrong.  That  case  dealt  with  matters  before 
the  issuing  of  the  policy.  It  is  so  that  the  clause  in  the  pol- 
icy  is  broad,  and  takes  into  the  fold  of  its  wording  any  cir- 
cumstances whatever,  and  any  transaction  relating,  to  the 
insurance.  In  its  verbal  scope  it  has  to  do  with  acts,  as  well 
after  as  before  and  at  the  time  of  the  giving  out  of  the  pol- 
icy. But,  if  the  insured  is  to  be  now  bound  as  having  thus 
contracted,  there  must  be  mutuality  in  the  contract.  No  man 
can  serve  two  masters.  If  the  procurer  of  the  insurance  is 
to  be  deemed  the  agent  of  the  insured,  and  Harmon  is  to 
be  deemed  such  procurer,  he  may  not  be  taken  into  the  serv- 
ice of  the  insurer  as  its  agent  also;  or,  if  he  is  so  taken, 
the  insurer  must  be  bound  by  his  acts  and  words  when  he 
stands  in  its  place,  and  moves  and  speaks  as  one  having 
authority  from  it ;  and,  pro  hac  vice  at  least,  he  does,  then, 
rightfully  put  off  his  agency  for  the  insured,  and  put  on 
that  for  the  insurer. 

"Hence  it  was  that  in  Sprague  v.  Holland  Purchase  Ins.  Co. 
69  N.  Y.  128,  we  held  that  the  same  clause,  in  the  policy 
there  put  out  by  that  defendant,  did  not  make  the  insured 
the  principal.  *  *  *  In  the  case  in  hand  the  defendant 
has  declared,  over  the  hands  of  its  president,  and  secretary, 
that  a  renewal  certificate  from  it  will  not  be  valid  unless 
countersigned  by  the  duly-authorized  agent  of  the  company 
at  Oswego,  New  York.  It  had  before  sent  two  such  certifi- 
cates to  Harmon,  which  he  had  countersigned  as  such  agent 
and  delivered  to  the  plaintiff.  The  plaintiff  had  paid  to  him 
the  premium  for  those  renewals,  and  he  had  sent  them  to 
the  defendant.  The  defendant  treated  these  two  certificates 
as  valid,  because  countersigned  by  Harmon.  Thereby  it 
asserted  that  Harmon  was  its  duly-authorized  agent.     It  held 
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him  up  to  the  plaintijS  as  such.  It  knew,  then,  that  those 
certincates  had  been  put  out  and  taken  as  valid;  and  it  must 
have  known  that  it  was  so  because  Harmon  thought,  and  the 
plaintiff  thought, — and  that  both  had  reason,  from  the  conduct 
of  the  defendant,  to  think, — that  Harmon  was  the  duly- 
authorized  agent  of  the  defendant.  It  is  too  late,  aft^r  let- 
ting those  two  go  out  as  valid,  and  the  third  like  certificate 
has  been  issued  and  premium  paid,  for  it  to  say  that  Har- 
mon is  not  the  agent  of  the  defendant  therein,  and  that  he  is 
the  agent  of  the  plaintifiF.  The  defendant  must  have  some 
living,  sentient  touch  of  those  doing  business  with  it;  and 
when  it  reposes  confidence  in  the  acts  therein,  and  gives  him 
discretionary  power  to  bind  and  loose,  it  is  idle  to  say  that  he 
is  not  its  agent  thereto*  The  law  is  too  severe  to  brook  such 
an  absurdity ;  nor  will  it  hold  the  plaintiff  so  strictly  to  the 
contract  he  made,  as  to  permit  the  defendant  to  ignore  it 
and  take  his  agent  as  its  agent,  and  yet  make  him  suffer  for 
all  the  shortcomings  of  that  person  while  acting  between 
them,  and  while  under  authority  from  the  defendant  to  act 
for  it.  Should  it  be  granted  that  Harmon  was  the  agent  of 
the  plaintiff,  even  then  comes  in  the  rule  that  one  employing 
the  agent  of  another  cannot  take  advantage  from  the  acts 
and  omissions  of  that  agent  to  the  harm  of  its  principal.  It 
is  a  rule  that  if  one  principal  to  a  contract  deal  surreptitiously 
with  the  agent  of  the  principal,  it  is  a  fraud  upon  the  other 
principal.  The  defrauded  one,  if  he  comes  in  time,  is  entitled, 
at  his  option,  to  have  the  contract  rescinded;  or,  if  he  elects 
not  to  have  it  rescinded,  to  have  such  other  adequate  relief 
as  the  court  may  think  right  to  give  him.  P.  dt  S.  P.  Tel.  Co. 
v.  Ind.  Rub.,  Gut.  Perch,  dt  Tel.  W.  Co.  10  Ch.  Appeal 
Gases,  526.  The  principle  should  be  applied,  in  the  case  in 
hand,  to  the  aid  of  Whited.  The  case,  then,  is  that  of  the 
holder  of  a  policy  asking  for  a  renewal  of  it,  and  making 
known  to  the  agent  of  the  insurer  the  facts  which  have  made 
or  will  make  a  breach  of  some  of  the  conditions  in  it,  and 
thereupon  receiving  from  that  agent  a  written  renewal  certifi. 
cate,  after  payment  and  receipt  of  the  premium,  and  having 
from  him  a  promise  that  he  would  *make  it  all  right/    The 
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powers  of  the  agent  were  such  as  that  the  transaction  with 
him  was  the  same  as  if  done  with  the  defendant;  it  is  bound 
as  fully  as  if  it  were  so.  There  was  thus  a  perfect  waiver  of 
those  conditions  of  the  policy,  and  it  remained  a  valid  con- 
tract for  another  term.  When  the  loss  insured  against  hap- 
pened*»  the  defendant  became  liable  to  pay,  and  has  shown  no 
real  defence  against  the  action." 

The  case  of  Whited  was  decided  with  the  concurrence  of  all 
the  judges  of  the  court  of  appeals.  The  present  case  cannot 
be  distinguished  from  it.  The  fact  that  in  the  Whited  Case 
Harmon  said  that  he  '* would  make  it  all  right"  does  not  make 
this  case  any  weaker  than  that  one.  The  delivery  of  the  pol- 
icy  by  Garr  to  the  plaintiff  as  a  valid  contract  of  insurance 
was  an  act  of  Garr,  as  the  agent  of  the  defendant,  asserting 
such  validity,  and  asserting,  in  effect,  that  the  policy  was 
issued  in  view  of  the  statement  of  A.  S.  Putnam  that  there 
was  $6,000  other  insurance,  and  that  any  statement  of  a  dif- 
ferent amount  of  oth^^r  insurance,  in  the  policy,  was  a  mis- 
take, and  not  in  accordance  with  the  fact,  as  known  to  both 
parties,  and  that  any  provision  in  that  policy  making  it  void 
because  the  $6,000  was  not  written  on  it  was  then  and  there 
waived.  Garr  had  authority  to  issue  policies  without  writing 
to  the  defendant,  and  must  be  held  to  have  been  the  agent  of 
the  defendant  in  receiving  the  information  as  to  the  $6,000 
other  insurance,  and  in  making  the  waiver  which  on  the  facts 
was  made. 

No  distinction  can  be  drawn  between  this  case  and  a  case 
where,  under  like  circumstances,  a  party  might  have  stated 
to  the  agent  correctly  the  amount  of  other  insurance,  and  yet 
nothing  was  said  in  the  policy  as  to  how  much  other  insur- 
rance  was  permitted.  In  the  Whited  Case  there  was,  it  is 
true,  an  entire  absence  from  the  policy  of  any  statement  of 
the  change  of  interest,  while  here  there  is  a  statement  per- 
mitting $8,000  other  insurance.  But  the  absence  of  the 
statement  of  the  true  other  insurance  is  no  different  from  the 
absence  of  the  statement  of  the  true  interest  of  the  insured, 
although  some  sum  be  named  in  the  policy  for  other  insur- 
ance.   Nor  does  it  make  a  distinction  that  the  other  insur- 
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ance  existed  at  the  time,  and  was  not  put  on  after  the  policy 
was  issued.  In  the  Whited  Case  the  change  of  ownership 
recurred  before  the  last  renewal.  The  Whited  Case  is  the 
most  recent  decision  on  the  subject  in  the  highest  court  of 
New  York.  It  was  the  unanimous  decision  of  the  seven 
judges,  in  view  of  all  former  decisions.  Begarding  it  as 
a  sound  exposition  of  the  law,  and  as  applicable  to  this  case, 
I  must  follow  it. 

4.  The  defendant,  in  the  second  case,  contends  that  its  pol« 
icy  was  avoided  ''by  the  use  of  naphtha  and  gasoline."  The 
policy  contains  these  provisions :  "If,  in  said  premises,  there 
be  kept  gunpowder,  flre-works,  nitro-glycerine,  phosphorus, 
saltpeter,  nitrate  of  soda,  petroleum,  naphtha,  gasoline,  ben- 
zine, benzole,  or  benzine  varnish,  or  there  be  kept  or  used 
therein,  camphene,  spirit  gas,  or  any  burning  fluid,  or  any 
chemical  oils,  without  written  permission  in  this  policy,  then 
and  in  every  such  case  this  policy  shall  become  void.  (4,) 
If,  during  this  insurance,  the  above-mentioned  premises  shall 
be  used  for  any  trade,  business,  or  vocation^  or  for  storing, 
using,  or  vending  therein  any  of  the  articles,  goods,  or  mer- 
chandise denominated  hazardous,  or  extra  hazardous,  or  spe- 
cially hazardous,  in  the  class  of  hazards  adopted  by  the  New 
Tork  board  of  fire  underwriters,  and  printed  on  the  back  of 
this  policy,  ♦  ♦  ♦  then  and  from  thenceforth,  so  long  as 
the  same  shall  be  so  appropriated,  applied,  or  used,  this  pol- 
icy shall  cease,  and  be  of  no  force  or  eflfect." 

On  the  back  of  the  policy  is  a  list  of  articles  under  the 
head  of  "Classes  of  Hazards, •*  the  word  "special"  meaning 
"specially  hazardous."  The  following  are  marked  "special:** 
"Oil,  petroleum,  and  products,  other  than  specified;"  "naph- 
tha, benzine,  and  benzole;"  "gunpowder;"  "fire-works;"  phos- 
phorus;" "saltpeter;"  "nitrate  of  soda,  when  stored  with 
other  merchandise;"  "camphene,  stocks  of;"  "spirit  gas, 
making  or  selling,  or  use  of;"  "burning  fluid,  stocks  of.**  The 
following  is  on  the  back  of  the  policy :  "The  use  of  kerosene 
oil  permitted,  on  condition  that  the  same  be  drawn  and  the 
lamps  be  trimmed  and  filled  by  daylight  only,  provided  the 
quality  is  of  the  standard  required  by  the  laws  of  the  state  in 
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which  this  policy  is  issued^  bat  in  no  case  below  the  United 
States  standard  of  110  Fahrenheit. **     The  referee  found  that 
daring  the  occupation  of  the  store  by  the  plaintiff  he  used 
kerosene  and  naphtha  for  the  purpose  of  lighting  the  same, 
using  naphtha  for  the  first  week  he  was  there  and  kerosene  for 
the  remainder  of  the  time;  that  naphtha  was  also  used  in  said 
store  by  a  stranger  named  Sayles,  on  two  occasions,  to  show 
off  a  naphtha-burning  stove,  for  the  sale  of  which  he  had  an 
agency ;  that  there  was  no  naphtha  on  the  premises  at  the  time 
of  the  fire,  neither  was  there  any  kerosene  on  the  premises  at 
that  time,  except  a  small  quantity — a  gallon  or  two — ^kept  for 
the  purpose  of  replenishing  the  lamps  nsed  to  light  the  store. 
As  conclusions  of  law  on  this  subject  the  referee  found: 
"(2)  The  use  of  naptha  or  gasoline  and  kerosene,  on  the  prem- 
ises in  question,  in  the  manner  herein  before  described,  was 
not  a  violation  of  any  of  the  conditions  of  said  policy.     The 
use  of  kerosene,  if  of  a  certain  quality,  is  expressly  permitted. 
There  is  nothing  in  the  case  to  show  that  the  kerosene  was 
not  of  the  quality  allowed.     The  clause  under  which  it  is 
claimed  the  articles  were  prohibited  is  as  follows:  *If,  in  said 
premises,  there  be  kept    ♦     ♦    ♦    petroleum,  naphtha,  gas- 
oline, benzine,  benzole,'  or  benzine  varnish,  or  there  be  kept 
or  used  therein  camphene,  spirit  gas,  or  any  burning  fluid,  or 
any  chemical  oils/     The  said  articles  were  not  kept  on  the 
premises,  within  the  true  intent  and  meaning  of  the  first  part 
of  said  clause,  as  the  term  'kept'  is  clearly  employed  in  con- 
tradistinction to  the  term  'used,'  in  the  concluding  portion  of 
the  clause,  and  evidently  means  the  keeping  of  such  articles 
as  objects  of  merchandise  or  manufacture.     It  is  quite  obvious 
that  the  last  part  of  the  clause,  in  speaking  of  <  camphene,  spirit 
gas,  or  any  burning  fluid,'  does  not  refer  to  the  products  of 
rock  or  mineral  oil,  such  as  naphtha,  kerosene,  etc.     The 
terms,  'camphene,'  'spirit  gas,'  and  'burning  fluid,'  are  well 
known  to  commerce  and  chemistry,  and  have  a  well-under- 
stood meaning.     Thus,  'camphene'  is  turpentine  purified  by 
repeated  distillation;  'burning  fluid'  is  a  mixture  of  camphene 
and  alcohol;  and  'spirit  gas'  is  a  mixture  of  the  same  in- 
gredients in  different  proportions.     This  clause  should  be 
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constraed^  not  only  from  the  actual  Bignifioation  of  the  words 
used,  but  the  evident  intent  of  the  whole  sentence,  according 
to  the*  maxim,  'noscitur  a  iociis.*  The  character  of  the  pro- 
hibition, as  to  rock  oils  and  their  products,  is  clearly  intended 
to  be  provided  for  in  the  first  part  of  the  sentence^  and  other 
volatile  oils  and  substances  in  the  last  part;  and  it  is  absurd 
to  say  that  the  contracting  parties  intended  to  repeat  in  the 
same  sentence  a  prohibition  which  had  been  clearly  and  care- 
fully expressed  before.  Even  if  this  were  not  so,  it  would 
seem  that,  under  subdivision  4  of  this  policy,  it  is  very  doubt- 
ful whether  there  would  ensue  a  forfeiture  unless  the  loss 
occurred  during  the  actual  use  of  the  article  prohibited  upon 
jhe  premises  in  question.  That  clause  simply  provides  for  a 
suspension  of  the  liability  of  the  company  while  a  prohibited 
article  is  being  used  in  the  premises,  and  if  its  use  ceases  the 
policy  would  seem  to  revive  by  the  force  of  the  agreement 
itself.- 

The  defendant  excepted  to  the  finding  of  fact  ''that  there 
was  no  naphtha  or  kerosene  oil  on  the  premises  at  the  time  of 
the  fire,  except  a  small  quantity  of  kerosene;"  and  to  the 
second  conclusion  of  law  "that  the  use  of  naphtha  or  gasoline 
on  the  premises,  in  the  manner  described,  was  not  a  vio- 
lation of  any  of  the  conditions  of  its  policy;  thai  the  articles 
were  not  kept  on  the  premises  within  the  meaning  and  intent 
of  the  condition  of  its  policy;  that  the  term  'any  burning 
fluid,'  used  in  its  policy,  does  not  refer  to  naphtha;"  and, 
generally,  "to  the  whole  of  the  second  conclusion  of  law,  and 
each  part  thereof."  The  exception  as  to  the  finding  of  fact 
in  respect  to  naphtha  and  kerosene  oil  is  not  insisted  on.  The 
referee  does  not  find,  as  a  fact,  that  any  kerosene  or  naphtha 
was  ever  kept  on  the  premises,  other  than  such  keeping  as 
is  necessarily  involved  in  the  facts  found — that  kerosene  and 
naphtha  were  used,  as  found,  to  light  the  store,  and  that  naph- 
tha was  twice  used  in  the  store  to  show  off  a  naphtha-burning 
stove.  There  is  no  exception  by  the  defendant  to  a  failure  to 
find  any  other  keeping  or  any  other  use  of  kerosene  or  naphtha. 
The  question  is  whether  the  use  in  fact  found  avoided  the 
policy.     The  policy  permits  the  use  of  kerosene  oil  of  a  oer- 
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tain  quality  and  on  a  specified  condition  •  It  is  not  found 
that  this  permission  was  departed  from.  As  to  naphtha,  the 
prohibition  is  against  keeping  naphtha,  by  name.  Other  dan. 
gerous  articles  are  classed  with  naphtha,  and  forbidden  to  be 
"kept."  Then  there  is  a  prohibition  against  keeping  or  using 
certain  other  articles.  Presumably,  naphtha,  beina;  forbidden 
to  be  kept  by  name,  in  the  first  description,  was  not  intended 
to  be  included  among  the  articles  forbidden  to  be  kept,  in 
the  second  description;  and,  not  being  included  among  the 
articles  in  the  second  description,  is  not  forbidden  to  be  used, 
if  the  use  does  not  involve  the  keeping  within  the  meaning  of 
the  word  "kept"  in  the  first  description.  The  use  of  the  ker- 
osene or  the  naphtha  to  light  the  store,  or  its  presence  or  burn- 
ing in  lamps  therein  used  for  lighting  the  store,  cannot  be 
considered  as  a  keeping  of  the  naphtha  in  the  store  in  the 
sense  of  the  word  *'kept"  in  the  first  description.  No  other 
keeping  is  found.  Neither  naphtha  nor  kerosene  is  camphene 
or  spirit  gas  or  a  chemical  oil,  or  within  the  expression  "any 
burning  fluid." 

"Burning  fluid,  stocks  oi,''  is  indorsed  on  the  policy  as 
specially  hazardous.  It  does  not  mean  any  fluid  which  will 
burn,  but  it  means  a  reco^ized  article  known  as  "burning 
fluid,"  and  a  different  article  from  naphtha  or  kerosene.  Nor 
does  the  word  "any"  change  the  meaning.  There  may  be  sev- 
eral articles,  each  known  as  "burning  fluid"  or  "a  burning  fluid," 
and  each  not  naphtha  or  kerosene  so  as  to  make  it  proper  to 
say  "any  burning  fluid."  Naphtha  being  specified  in  the  first 
description  it  should  have  been  shown  that  it  was  known  as 
"burning  fluid"  in  order  to  bring  it  within  the  second  descrip- 
tion. Kerosene  being  allowed  to  be  used,  the  same  thing 
should  have  been  shown  and  found  as  to  the  particular  ker- 
osene used  there.  Further,  the  whole  policy  must  be  con. 
strued  together.  Although  naphtha  was  indorsed  as  specially 
hazardous,  and  was  used,  and  so  was  within  clause  4,  its  use 
both  for  lighting  the  store  and  for  showing  off  the  stove  had 
ceased  before  the  fire  occurred,  and  there  was  no  naphtha  on 
the  premises  at  the  time  of  the  fire.  By  clause  4  the  policy 
was  to  be  of  no  force  so  long  as  the  forbidden  use  continued. 
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but  only  bo  long.  Such  is  the  meaning  of  clause  4.  The 
policy  is  suspended  only  while  the  forbidden  use  continues, 
and  revives  when  it  ceases.  In  this  view,  and  to  give  proper 
and  harmonious  effect  to  all  the  clauses  of  the  policy  on  the 
subject,  the  clause  in  regard  to  keeping  and  using  the  enu- 
merated  articles  should  be  construed  as  affecting  the  policy 
only  so  long  as  the  articles  are  kept  or  used. 

5.  A.  S.  Putnam,  the  plaintiff's  agent,  was  asked  on  his 
direct  examination  as  to  what  was  said  betweiBn  him  and 
Carr,  the  defendant's  agent,  as  to  the  an  3unt  of  insurance 
A.  S.  Putnam  wished  on  the  property  at  the  time  he  applied 
for  insurance,  when  the  two  $1,000  policies  were  issued  to 
him  by  Carr.  The  question  was  objected  to  by  the  defendant 
on  the  ground  that  the  conversation  was  in  reference  to  a 
surrendered  policy,  not  the  policy  in  suit,  and  was  therefore 
immaterial.  The  question  was  allowed  and  answered.  The 
evidence  was  competent.  It  tended  to  show  the  knowledge 
professed  by  Carr  as  to  the  prior  amount  of  insurance  on  the 
goods  in  question,  and  to  prove  the  defence  which  is  held  good. 

A.  S.  Putnam  was  allowed  to  give  evidence,  under  the 
defendant's  objection,  showing  that  he  did  not  read  the  two 
$1,000  policies  when  they  were  delivered  to  him;  that  he 
did  not  examine  the  policy  in  suit  when  it  was  delivered 
to  him;  and  that  he  first  noticed  the  provision,  as  to  other 
insurance,  in  the  policy  in  suit,  after  the  fire.  This  evidence 
was  competent,  as,  if  he  did  not  read  and  know  the  contents 
of  the  defendant's  $1,000  policy  and  $2,000  policy  in  respect 
to  other  insurance,  his  prior  communication  of  the  amount  of 
other  insurance  to  Carr  was  left  to  operate  in  full  force.  The 
natural  inference  that  he  would  have  read  the  policies  and 
thus  have  seen  the  mistake  was  negatived,  and  it  was  proper 
thus  to  negative  it. 

The  contents  of  the  Hoyt  &  Butler  policy  were  properly 
excluded.  No  other  exceptions  in  regard  to  evidence  seems 
to  be  insisted  on  by  the  defendant. 

The  motion  for  a  new  trial  is  denied  in  each  case,  and 
judgment  is  ordered  in  each  case  on  the  report  of  the  referee, 
with  costs. 
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MiLLEB  V.  Union  Pao.  Bt.  Co. 

(Circuit  Court,  D.  Colarado.    November  20, 1880.) 

1*  Plbadikg— NBaLioBKCB~Ck>NTRiBUTO&T  Kbgligekob.— The  plain* 
lift,  an  emplpye  of  the  defendant  railroad,  brought  an  action  against 
the  company  for  injuries  sustained  while  riding  down  a  steep  grade 
in  what  he  called  in  his  petition  a  "push-car  or  hand-car."  HMf 
that  the  petition  was  defective  for  Qncertamty->(1)  In  that  it  did  not 
describe  the  car  with  greater  particularity ;  (2)  in  that  it  did  not  state 
whether  the  car  was  with  or  without  brakes ;  (3)  in  that  it  did  not 
state  that  cars  such  as  the  one  plaintiff  was  riding  in  when  injured 
are  usually  supplied  with  brakes. 

For  these  reasons  a  demurrer  to  the  petition  was  sustaiBedi  but 
leave  was  given  to  amend. 

Demurrer. 

Oeo.  H.  Orey  and  T,  A.  Oreen,  for  plaintiflF. 

H.  M.  d  WUlard  Teller,  for  defendant. 

McCrary^  G.  J.  This  is  a  case  in  which  the  plaintiff  sues 
to  recover  damages  for  an  injury  received  while  riding  on 
what  he  calls  in  his  petition  a  "push-car  or  hand-car."  It 
is  alleged  that  he  was  employed  as  a  carpenter  for  the  defend- 
ant company,  and  was  furnished  with  a  car  to  carry  his  tools 
and  transport  himself  from  the  station  on  the  main  line  along 
a  side-track  or  branch  road  to  a  coal  station;  that  he  went  up 
on  this  car.  It  is  not  stated  in  the  petition  whether  he  pushed 
it  up,  or  whether  he  rode  upon  it  and  somebody  else  pushed 
it;  but  it  is  alleged  that  when  he  came  to  return  he  and  several 
others  got  aboard  the  oar  and  started  down  the  track,  which 
was  of  a  very  steep  grade,  and  the  car  got  beyond  their  con- 
trol, having  no  means  of  retarding  its  movement,  and  in  jump- 
ing out  of  it  he  was  injured. 

The  demurer  to  the  petition  is  upon  the  ground  that  plain- 
tiff's statement  of  the  case  in  the  pleadings  shows  that  he  was 
guilty  of  contributory  negligence.  In  the  courts  of  the  United 
States,  at  least,  and  I  think  in  most  if  not  all  the  states,  the 
defence  of  contributory  negligence  is  a  good  defence  in  a  case 
of  this  kind. 

In  the  first  place,  this  petition  is  defective  for  nncertainty. 
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Ife  says  that  it  was  '<a  band  or  push  car."  It  is  necessary 
that  the  plaintiff  should  describe  the  car  with  more  particu- 
larity than  that,  because  a  hand-^car  may  be  one  thing  and  % 
push-car  quite  another,  and  it  is  impossible  to  determine  the 
question  of  contributory  negligence  without  knowing  some* 
thing  about  the  character  and  construction  of  the  oar ;  because, 
of  course,  it  is  a  very  material  question  whether  there  was  any 
apparatus  on  the  car  itself  which  oould  be  used'  by  persons 
riding  upon  it  to  stop  it,  or  to  retard  its  movement.  If  it  was 
what  is  known  as  a  push-oar,  and  if  those  cars  are  used  ordi« 
narily  merely  for  carrying  something,  being  propelled  by  some 
one  walking  by  them  and  pushing,  and  if  it  had  no  brakes  or 
apparatus  for  stopping  or  retarding  its  movements,  then  it 
was  negligence  to  get  aboard  of  it  and  start  down  grade  with- 
out any  means  of  controlling  it.  I  say,  then,  in  the  first 
place,  the  petition  ought  to  describe  the  car.  To  say  it  was  a 
haqd  or  push  car  is  not  enough. 

In  the  second  place,  if  the  oar  on  whioh  plaintiff  was  riding 
when  injured  was  known  as  a  push-car,  and  bad  no  brakes  or 
apparatus  for  controlling  its  movements,  and  if  the  plaintiff, 
knowing  this,  got  on  the  car  and  rode  down  the  grade,  this  was 
negligence,  and  the  plaintiff  cannot  -recover.  The  petition 
does  not  show  very  clearly,  to  say  the  least,  whether  the  oar 
was  without  brakes  or  not.  But  I  apprehend,  from  what  coun- 
^1  have  said,  that  it  had  no  brakes. 

Another  proposition  is  this :  In  order  to  recover,  plaintiff 
must  allege  that  oars  such  as  the  one  he  was  riding  in  when 
injured  are  Usually  supplied  with  brakes.  Of  oourse  he  can- 
not recover  unless  it  appears  that  he  went  aboard  of  this  oar 
supposing  that  there  was  some  mode  or  way  by  whioh  per- 
sons, when  traveling  on  it  or  riding  in  it,  could  retard  its 
movement  or  stop  it.  If  he  knew  from  having  ridden  up  in 
the  car,  or  having  seen  others  push  it  as  he  came  up  the 
track,  that  it  could  be  controlled  only  by  walking  along  by  it 
and  holding  it  back,  and,  knowing  that,  he  got  into  it  with  a 
number  of  other  people  to  ride  on  a  down  grade,  he  took  his 
dhances.    It  was  a  clear  case  of  contributory  negligence. 

V.4,no.9 — 49 
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The  demurrer  for  these  reasons  is  sustained.  If  the  eonn- 
sel  for  plaintiff  thinks  that  in  the  yiew  of  the  court  he  can 
make  a  case,  he  may  amend. 


Brown»  Adm'r,  etc.,  v.  Chesapeaeb  &  Ohio  Canal  Co. 

(Circuit  Oawrt^  D.  Maryland.    October  8, 1880.)' 

L  SciBB  Faciab— JUDOICBNT-- RBOiTAii.— A  Writ  of  scire  fadaB^  in  recit- 
ing a  judgment  on  a  prior  sdre  facias,  need  not  recite  the  amount  for 
which  such  judgment  was  obtained. 

2b  Bamb — Samb — Samb.— Such  recital  is  in  no  respect  uncertain,  informal, 
or  insufficient,  when  the  writ  recites  the  judgment  on  the  prior  scire 
facias,  as  it  would  be  set  out  in  full  and  formal  record  of  that  judg- 
ment. 

3.  8AME->Ai>Mmi6TnATOR — ^MABTiiAm).— A  writ  of  seirs  facias  issued  by 
order  of  an  administrator  upon  the  death  of  a  plaintiff  will  not  be 
questioned  under  the  practice  of  the  state  of  Maryland,  although  such 
administrator  has  been  properly  made  a  party  to  the  cause,  and  could 
have  at  once  issued  execution  on  the  judgment. 

Demurrer  to  Scire  Facias  and  Motion  to  Quash. 

Brown  d  Brune^  for  plaintiff. 

Attorney  General  Owinn^  for  defendant. 

Bond  and  Mobius,  JJ.  A  judgment  was  recovered  in 
this  court  by  Charles  Macalester  against  the  Chesapeake  k 
Ohio  Canal  Company,  at  the  November  term^  1854,  for 
$5,471.87,  and  $33.60  costs.  A  scire  facias  was  issued  on 
that  judgment,  and  on  April  4,  1867,  judgment  of  fiat 
was  awarded.  On  April  1,  1879,  Arthur  George  Brown  filed 
a  suggestion  of  the  death  of  the  plaintiff,  Macalester,  and 
alleged  that  he  had  been  duly  appointed  his  administrator 
d,  b.  n.  e.  t  a.,  and  the  court  thereupon  ordered  that  he  be 
admitted  as  party  plaintiff,  and  have  leave  to  proceed  in  the 
case.  On  that  same  day,  April  1,  1879,  by  order  of  said 
Brown,  a  writ  of  scire  facias  was  issued.  The  defendant  was 
summoned,  has  appeared  by  counsel,  and  has  demurred  to 
the  writ  of  scire  facias,  and  has  also  moved  to  quash. 
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Section  914  of  the  Cevised  Statutes  of  the  United  Statog 
jrovides  that  the  practice,  pleadings,  and  forms  and  modes 
of  proceedings  in  causes  in  the  circuit  courts  of  the  United 
States,  such  as  the  present  one,  shall  conform  to  the  practice, 
pleadings,  and  forms  and  modes  of  proceeding  existing  in 
like  causes  in  the  state  courts,  so  that  the  questions  raised  in 
the  present  case  are  to  be  determined  by  the  practice  and 
laws  which  would  govern  in  the  state  courts  of  Maryland. 

One  of  the  grounds  of  the  demurrer  and  motion  to  quash 
is  that  the  writ  of  sci.  fa.,  in  reciting  the  judgment  on  the 
first  sci.  fa.  at  the  April  term,  1867,  does  not  show  by  proper 
recitals  for  what  amount  judgment  was  then  obtained.  The 
present  writ,  after  reciting  that  by  the  original  judgment  the 
said  Macalester  had  recovered  the  sum  of  $5,471.37  for  his 
damages,  and  $33.60  for  his  costs  and  charges,  proceeds: 
*And,  whereas,  also  at  a  circuit  court  of  the  United  States, 
etc.,  etc.,  held,  etc.,  etc.,  on  the  first  Monday  of  April,  1867» 
it  was  considered  that  the  said  Charles  Macalester  have  his 
execution  against  the  Chesapeake  &  Ohio  Canal  Company,  for 
as  well  bhe  damages,  costs,  and  charges  aforesaid,  as  also  for 
the  sum  of  $33.40  for  his  costs  and  charges  by  him  sustained 
by  delay  of  the  execution  of  the  judgment  aforesaid,  as  by 
the  record  thereof  in  the  said  court  remaining  manifestly 
appears.** 

It  is  to  this  recital  that  the  objection  is  addressed.  This 
recital  is  in  the  form  always,  so  far  as  we  are  advised,  used 
in  similar  writs  in  Maryland.  It  is  the  form  prescribed  in 
Harris'  entries,  and  it  seems  to  us  to  be  entirely  proporr  The 
judgment  on  a  sci.  fa.  to  revive  a  judgment  is  not  for  a  cer- 
tain  sum  of  money  then  ascertained  and  entered  up,  but, 
although  for  some  purposes  it  is  called  a  new  judgment,  it  is 
simply  a  judgment  that  the  plaintiff  have  execution  against 
the  defendant  for  the  amount  of  the  original  judgment  and 
costs,  and  the  additional  costs  then  by  the  court  adjudged. 

The  vrit  in  this  case  recites  the  judgment  on  the  prior  sci. 
fa.  exactly  as  it  would  be  set  out  in  full  and  formal  record  of 
that  judgment,  (2  Harris'  Entries,  140,)  and  we  cannot  see 
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thai  iho  recital  iB  in  any  respect  nncertaini  informal,  or  insuf- 
ficient. 

Another  ground  of  the  demurrer  and  motion  to  quash  is 
that  the  writ  of  sci.  fa.  was  unnecessary,  because  the  said 
Brown,  administrator,  had  been  by  order  of  the  court  admitted 
as  party  plaintiff,  and  might  at  once,  without  a  sci.fa^  have 
had  execution;  it  bavmg  been  provided  by  the  act  of  assembly 
of  Maryland,  known  as  the  act  of  1874,  e^  820,  that  an  eze-^ 
cution  or  attachment  on  aiiy  judgment  might  be  issued  at  any 
time  within  12  years  from  its  date,  when  there  had  been  no 
^discharge''  of  parties  to  said  judgment  by  death  or  marriage. 

Prior  to  the  act  of  assembly  of  Maryland,  of  1862, «.  262, 
§  16,  a  scire  facioB  was  necessary  whenever  a  new  party  was 
to  be  benefited  or  charged  before  execution  could  enure  on  a 
judgment*  Trail  v.  Snouffer^  6  Md.  808,  To  facilitate  the 
issuing  of  executions  in  cases  where  there  had  been  \  change 
of  plaintiff,  the  act  of  1862  enacted'  that,  in  case  of  the  death 
or  marriage  of  any  plaintiff,  the  executor,  administrator,  or 
other  person  who  should  be  entitled  to  such  judgment,  should^ 
on  application  to  the  court,  be  made  parties  to  the  same,  and 
have  such  attachment  or  other  execution  as  if  no  such  death 
or  marriage  had  taken  place.  This  act,  while  it  remained  in 
force,  rendered  it  unnecessary  to  have  a  writ  of  scire  facias 
upon  the  death  of  a  plaintiff,  but  it  was  not  in  force  when 
the  'writ  in  the  present  cd,se  was  issued.  It  was  repealed  by 
the  act  of  1874,  c.  820,  which  enacted  in  its  stead  that  exe- 
cutions or  attachments  might  issue  on  any  judgment  at  any 
time  within  twelve  years  from  the  date  of  such  judgment,  when 
there  had  been  no  ** discharge*'  of  parties  to  such  judgment  by 
death  or  marriage,  omitting  entirely  the  provision  fOr  sum- 
mary method  of  making  new  parties  plaintiffs  which  had  for 
the  first  time  been  provided  by  the  act  of  1862. 

Prior  to  1862  the  law  of  Maryland  on  this  subject  allowed 
executions  to  issue  at  any  time  within  three  years  from  the 
date  of  the  judgment,  where  there  had  been  no  "change"  of  par* 
ties  by  death  or  marriage;  and  the  act  of  1874  uses  precisely, 
the  same  language,  except  that  the  period  is  twelve  years 
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instead  of  three,  and  the  word  '^discharge"  of  parties  is  used 
instead  of  "change."  Under  the  old  law  it  was  always  held 
necessary  to  have  a  scire  facias  if  there  was  within  the  three 
years  a  change  of  parties;  and, as  the  act  of  1862  is  repealed, 
it  must  be  now  necessary  under  the  act  of  1874,  if  there  be  a 
change  within  twelve  years,  unless  the  use  of  the  word  "dis- 
charge'" of  parties  instead  of  the  word  "change**  is  to  have 
the  effect  of  altering  this  long-established  rule. 

It  was  contended  in  argument  that  the  word  "discharge" 
had  been  used  in  the  act  advisedly,  and  was  intended  to  refer 
to  defendants  only,  as  they  were  the  only  parties  who  could  be 
said  to  be  discharged  from  a  judgment;  and  that  as  the  law  of 
1874  makes  no  exception  with  regard  to  change  of  plaintiffs, 
it  is  a  peremptory  direction  that  execution  may  issue  at  any 
time  within  12  years,  without  regard  to  any  change  of  plain- 
tiffs. 

It  seems  to  us  quite  probable  that  either  the  word  "(lis- 
charge**  was  used  inadvertently,  or  is  a  misprint  for  "change ;" 
but  if  it  is  not,  and  is  to  be  construed  as  applying  to  defend- 
ants only,  then  the  law  of  1874  has  left  the  case  of  a  change 
of  plaintiffs  entirely  unnoticed.  An  execution  cannot  issue 
in  the  name  of  a  dead  plaintiff,  and  unless  by  special  stat- 
ute, as  in  the  repealed  act  of  1862,  some  summary  method 
is  provided,  the  only  method  known  to  the  courts  of  Mary- 
land by  which  a  new  party  entitled  to  stand  in  the  place 
of  a  deceased  plaintiff  can  become  a  party  to  a  judgment, 
and  issue  execution  thereon,  is  by  scire  facias.  This  has 
been  the  common  law  for  centuries,  (Foster  on  Scire  Facias, 
99,)  and  the  rule  has  a  strong  foundation  in  justice  and 
iequity.  By  this  writ  the  defendant  is  warned  to  appear  in 
court  before  the  seizure  of  his  property,  and  show  any  de- 
fences he  may  have, — defences  of  which  the  new  plaintiff  may 
never  have  had  any  opportunity  of  knowledge, — and  also  an 
opportunity  is  given  him  of  requiring  the  new  party  to  show 
how  and  by  what  right  he  claims  to  have  become  entitled 
to  the  judgment.  Barry  v.  Hoffman,  6  Md.  78.  It  is  not  to 
be  presumed  that  the  legislature  of  Maryland  intended  indi- 
rectly to  abolish  so  ancient,  well-established,  and  universal  • 
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method  of  proceedings  when  they  have  not  in  terms  declared 
Bnch  intention. 

How  far  the  court  of  appeals  of  Maryland  have  heen  from 
giving  countenance  to  the  suggestion  that  any  statute  passed 
by  the  legislature  is  to  be  construed  as  interfering  with  the 
writ  of  8ci.  fa,,  when  it  does  not  in  terms  do  so,  may  be  seen 
from  the  decision  of  that  court  in  the  case  of  Kirkland  v. 
Krebs,  34  Md.  93,  in  which  it  was  held  that  the  stay  laws, 
prohibiting  during  a  certain  time  all  writs  of  execution,  did 
not  suspend  the  issuing  of  writs  of  scire  facias,  although  the 
only  judgment  on  the  aci.  fa.  would  be  ''fiat  executio,*l  thus 
awarding  an  execution  which  the  stay  law  had  prohibited. 

These  considerations  would,  we  think,  dispose  of  this  ob- 
jection  to  the  present  writ,  even  were  it  conceded,  as  argued, 
that  the  writ  of  scire  facias  to  revive  a  judgment  cannot  issue 
in  any  case,  when  it  is  not  necessary  or  required  to  enable 
execution  to  issue.    But  to  this  proposition  we  do  not  assent. 

The  statute  of  Westminster,  2nd,  (13  Edw.  I.  St.  1,  e. 
45,)  granted  this  writ  in  order  that  the  plaintiff,  in  a  personal 
action,  if  he  did  not  have  execution  within  a  year  and  a  day, 
might  not  be  obliged,  as  he  was  by  the  common  law,  to 
bring  a  new  action  upon  his  judgment.  This  new  remedy 
was  considered  to  be  in  addition  to,  and  not  in  substitution 
of,  the  former  remedy,  and  it  has  been  held  that  he  might, 
if  he  chose,  still  bring  his  action  on  the  old  judgment,  (Fos- 
ter on  Scire  Facias,  6 ;)  and  so,  too,  if  the  plaintiff  unneces- 
sarily within  the  year  and  a  day  sued  out  a  writ  of  sci.  fa., 
it  was  never  held  that  the  writ  would  not  lie ;  the  only  pen- 
ally  was  that  he  could  not  have  his  capias  until  he  had  ob- 
tained  his  new  judgment  of  **fiat  executio"  on  the  sci.  fa. 
Foster  on  Scire  Facias,  27,  note  x.  The  court  of  ap- 
peals of  Maryland  would  seem  to  have  recognized  this  as  an 
established  rule  in  a  case  that  came  before  them  under  the 
act  of  1862,  e.  262. 

Under  that  act  attachments  by  way  of  execution  were  al- 
lowed at  any  time  within  twelve  years,  but  if  issued  more  than 
three  years  after  the  date  of  the  judgment  they  were  to  bo 
eubject  to  the  same  defences  as  in  cases  of  scire  facias.    Un- 
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der  this  law,  now  repealed,  the  ooart  of  appeals  held  in  John^ 
son  V.  Lemmon,  37  Md.  836,  that  an  attachment  after  three 
years  was  defective  unless  it  contained  a  clause  of  scire  facias. 
And  the  same  court  held  in  Anderson  y.  Graffs  41  Md.  601, 
in  a  case  where  an  attachment  was  issued  within  the  three 
years  containing  the  sci.  fa.  clause,  that  although  such  a  sci. 
fa.  clause  was  unnecessary  and  not  required  by  the  act,  still 
the  writ  was  not  on  that  account  invalid  q|^defective. 

Even,  therefore^  if  it  be  conceeded  in  the  present  case  thai 
the  administrator  at  the  time  of  issuing  the  writ  of  sci.  fa. 
had  been  already  properly  made  a  party  to  the  cause,  and 
could  have  at  once  issued  execution  on  the  judgment,  the 
most  that  can  be  said  is  that  the  sd.  fa.  was  unnecessary. 
This  we  do  not  think  would  be  a  fatal  objection. 

We  overrule  the  demurrer  and  the  motion  to  quash. 


In  Ts  Thibd  National  Bank. 
(District  dmrt^  N.  D.  lUinois.    November  7, 1880.) 

L  Judicial  SAiiB— NAiroKAii  Bank— Rbv.  St.  ♦  6234.— A  sale  bj  a  re- 
ceiver of  the  property  of  a  national  bank,  under  an  order  of  court,  in 
accordance  with  the  provisions  of  section  5234  of  the  Revised  Statutes, 
constitutes  a  judicial  sale. 

2.  Samb—Purchasbb.— Although  the  rights  of  a  purchaser  at  a  judicial 
sale  are  subject  to  the  action  of  the  court,  yet  such  action  must  depend 
upon  the  general  principles  and  usages  of  law. 

8.  8amb— Inadbquatb  Pricb — Confibmation. — Hdd,  therefore,  where  a 
receiver  had  sold  the  property  of  a  national  bank,  under  an  order  of 
court,  in  accordance  with  section  5234  of  the  Revised  Statutes,  that 
such  sale  would  not  thereafter  be  set  aside  before  confirmation  upon 
a  subsequent  offer  of  an  advance  bid  of  some  $5,000  or  |6,000,  where 
a  former  sale  of  the  same  property  had  been  set  aside  for  inadequacy 
of  price. 

In  Liquidation.    Motion  by  the  receiver  to  set  aside  sale. 
Mr.  Jackson  and  H.  S.  Monroe,  for  receiver. 
Van  H.  Higqins,  for  purchaaer. 
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Dbuicmond,  C.  J.  If  we  admit  that  it  18  competent  for  the 
court  to  set  aside  a  sale  for  mere  inadequacy  of  price— a  point 
by  no  means  free  from  difficulty— -the  question  is  whether, 
under  the  facts  in  this  case,  it  is  proper  for  the  -^oizrt  to  set  it 
aside. 

This  sale,  being  made  under  the  authority  of  an  act  of 
congress  which  directs  the  sale  to  be  made  under  the  order 
of  a  court,  upon  s^h  terms  as  the  court  may  direct,  I  think 
it  must  be  considered  to  all  intents  and  purposes  as  a  judicial 
sale.  Section  6284,  Bev.  St.  U.  S.  Then  are  there  any 
facts  in  this  ease  which  would  warrant  the  court  in  setting 
aside  the  sale  for  inadequacy  of  the  bid  made  ? 

The  receiver,  on  the  order  of  the  court,  sold  the  property. 
The  sum  bid  was  $80,000.  Ample  notice  of  the  sale  had  been 
given  to  the  creditors  and  stockholders  of  the  bank,  and  to 
all  the  principal  real  estate  brokers  in  Chicago.  There  was 
a  large  attendance  at  the  sale,  and  the  bidding  was  quite 
spirited.  The  receiver  made  his  report  to  the  court  recom- 
mending the  confirmation  of  the  sale,  although  some  doubt 
was  expressed  whether  the  property  had  brought  its  full 
value;  and,  as  I  understand,  the  comptroller  of  the  currency 
also  concurred  with  the  receiver  in  this  recommendation  to 
the  court,  and  it  accordingly  made  an  order  that,  unless  cause 
was  shown  to  the  contrary  by  the  first  of  November,  the  sale 
would  be  confirmed.  On  or  before  November  1st,  objection 
was  made  to  the  sale  on  account  of  inadequacy  of  price.  Ac- 
companying the  objection  was  a  statement  that  a  responsible 
party  would  make  an  advance  of  $2,000  on  the  bid,  and  upon 
that  statement  of  facts  the  court  was  asked  to  set  aside  the 
sale  and  order  a  resale.  We  must,  however,  take  into  con- 
sideration an  additional  fact  not  yet  mentioned,  and  which 
must  be  considered  material  on  an  application  to  the  legal 
discretion  of  the  court,  namely,  that  there  had  been  a  similar 
application  by  the  receiver  to  the  court,  under  the  authority 
of  the  act  of  congress,  to  sell  this  property,  and  the  order 
made,  and  it  had  been  sold  for  $13,000;  and  the  receiver, 
not  deeming  the  price  adequate,  had  recommended  that  the 
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sale  should  be  opened,  and  the  court  accordingly  set  aside  the 
sale.  This  is  therefore  the  second  sale  that  has  been  made, 
and  the  court  is  again  asked  to  set  aside  the  sale  on  account 
of  inadequacy  of  price.  After  the  district  judge  had  decided 
(although  no  order  was  entered)  that  the  advance  of  $3,000 
was  not  sufficient  to  warrant  the  court  in  setting  aside  the 
sale,  and  accordingly  had  disposed  of  the  question  so  far  as 
his  opinion  was  concerned,  then  it  seems  it  was  intimated  by 
counsel  that  there  would  be  an  additional  advance  made,  and 
$3,000  more  was  offered  by  the  same  person  who  had  pre- 
viously offered  the  |2,000,  making  it  $35,000  instead  of  $30,- 
000.  Thereupon  the  judge  was  asked  to  reconsider  his 
action  and  say  that  the  sale  should  be  set  aside,  and  I  am 
requested  by  the  counsel  on  both  sides,  and  by  the  judge,  to 
advise  in  the  matter.  Let  us  see  in  what  position  this  places 
the  court: 

After  the  court  has  ordered  a  sale,  and  it  is  made,  and  the 
purchaser  asks  that  it  shall  be  confirmed,  and  the  court  has 
decided  that  a  certain  advance  is  not  sufficient,  they  then  bid 
upon  the  action  of  the  court.  In  other  words,  it  becomes  a 
sort  of  auction  in  the  court  as  to  the  price  at  which  the  prop- 
erty should  sell.  I  do  not  think  this  is  a  proper  way  to  make 
judicial  sales,  nor  will  it  tend  to  make  parties  come  forward, 
with  an  assurance,  if  they  bid  in  good  faith  for  property  offered 
at  a  judicial  sale,  they  will  be  protected  in  their  rights;  nor 
will  it  cause  property  to  bring  what  it  is  actually  worth.  The 
very  fact  that  people  believe  that  a  sale  amounts  to  nothing, 
or  that  the  court  will,  of  course,  set  it  aside,  prevents  property 
from  bringing  its  true  value ;  and  nothing,  it  seems  to  me,  can 
more  effectually  destroy  the  sanctity,  so  to  speak,  of  a  judicial 
sale — ^nothing  more  injuriously  affect  such  a  sale — ^than  to 
allow  a  practice  of  this  kind. 

It  is  said  that  a  person  is  now  willing  to  make  an  advance 
of  $1,000  after  the  sale  has  been  confirmed  atid  the  order  has 
been  entered  by  the  district  court.  I  do  not  think  that  this  is 
a  proper  practice;  nor,  admitting  all  that  is  contended  for  as 
to  the  effect  of  the  inadequacy  of  price,  that  this  is  a  proper 


Digitized  by  VjOOQIC 


778  FEDICBAL   BEPOBTEB. 

case  for  the  ezeroise  of  the  discretion  of  the  court.  There  has 
been  one  sale  inrhich  has  been  set  aside  for  inadequacy  of  price. 
The  property  has  been  resold,  and  has  brought  a  sum  near 
its  value.  All  the  court  could  do — all  Judge  Blodgett  could 
do  in  the  district  court — would  be  simply  to  order  a  resale, 
and  perhaps  declare  that  the  $35,000  or  $36,000  should  be 
considered  as  a  bid  made.  Our  practice  has  never  been  to 
allow  the  receiver  or  the  master,  as  the  case  may  be,  in  a  judi- 
cial sale,  to  receive  a  bid,  as  in  England,  privately.  On  the 
contrary,  the  practice  has  been  to  have  the  property  re-oflfered 
for  sale,  and  treat  the  advance  offer  made  as  a  bid  at  the  sale. 
Perhaps  I  ought  to  say  something  about  the  purchaser.  I 
think  a  purchaser  at  a  judicial  sale  may  be  said  to  be  clothed 
with  some  rights  when  he  makes  a  bid  for  the  property,  and 
the  hammer  falls,  and  the  bid  accepted  by  the  master  or 
receiver.  True,  the  rights  which  exist  in  him  are  subject  to 
the  action  of  the  court;  but  that  action  depends  upon  the  gen- 
eral principles  and  usages  of  law.  It  cannot  be  said  that  it 
is  a  discretion  which  is  merely  arbitrary  on  the  part  of  the 
court,  or  capricious;  but  it  must  act  upon  well-settled  and 
generally-recognized  principles  of  equity  in  cases  of  this  kind, 
and,  if  it  disregard  those  principles,  the  rights  of  the  purchaser 
can  ordinarily  be  protected  in  another  court.  So  that  the  bid- 
der certainly  has  rights  which  can  be  protected  by  a  court  of 
equity.  I  therefore  advise  that  the  order  of  the  district  court 
shall  stand  confirming  the  sale. 

Nora.    6ee  Blackburn  T.  The  Sdma  B.  Co.  Z  ITbd.  Bbp.  689. 
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Dnitbi)  States  v.  Bbbbt  and  others. 
(Diitriet  Oowrt^  D.  Colorado.    November  8, 1880.) 

1.  U.  8.  GoMHiBsioKBB— Wbit  OF  PROHIBITION.— A  United  States  com- 

missioner, when  acting  as  an  examining  magistrate,  is  a  mere  officer 
of  the  court,  as  to  whom  the  writ  of  prohibition  is  never  employed. 

2.  Same — Ck)i7TBOL  of  the  Court. — Such  commissioner,  however,  is  sub- 

ject to  the  control  of  the  court  when  acting  as  an  examining  magis- 
trate, and  the  court  can  assume  control  of  the  proceedings  whenever 
Jtistice  may  require  that  it  should  be  done. 

8.  UtbTreatt—CJolorado— Enabling  Act— 18  St.  474.— The  treaty  be- 
tween the  United  States  and  the  several  bands  of  Ute  Indians,  pro- 
claimed March  2, 1868,  is  not  repealed  by  the  provisions  of  the'  act 
entitled  **  An  act  to  enable  the  people  of  Colorado  to  form  a  constitu- 
tion and  state  government,"  etc.,  approved  March  8, 1875,  (18  St. 
474.) 

4  Utb  Rbberyation- FsDERAii  Jurisdiction.— £r«?<2,  therefore,  that  the 
Ute  reservation  still  remains  within  the  sole  and  exclusive  Juris- 
diction of  the  United  States. 

C.  W.  Wright,  Att'y  Gen.,  for  the  Stat6. 

jB.  L.  Johnson,  U.  S.  Dist.  Att'y,  for  the  government. 

B.  M.  Hughes,  S.  E.  Browne,  T.  M.  Patterson,  and  T. 
Macon,  for  defendants. 

Hallbtt,  D,  J,  Three  persons  charged  with  homicide  com- 
mitted on  an  Indian  reservation  are  held  by  the  marshal, 
under  a  warrant  issued  by  a  circuit  court  commissioner,  to 
answer  for  that  crime.  It  seems  that  the  commissioner 
assumes  jurisdiction  to  act  in  the  premises  on  the  ground 
that  the  place  of  the  alleged  crime  is  within  the  sole  and 
exclusive  jurisdiction  of  the  United  States.  Denying  that 
proposition,  and  affirming  that  the  place  where  the  crime  is 
said  to  have  been  committed  is  within  the  criminal  jurisdic- 
tion of  the  state,  the  attorney  general  of  the  state  suggests  to 
the  court  that  the  proceedings  of  the  commissioner  are  with- 
out authority,  and  he  prays  that  prohibition  may  issue  to  arrest 
them,  in  order  that  the  state  may  proceed  against  the  offend- 
ers. In  support  of  the  application,  it  is  assumed  that  in  mak- 
ing inquiry  as  to  the  violations  of  the  laws  of  the  United 
States  a  commissioner  may  be  regarded  as  holding  an  infe- 
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nor  court,  over  which  this  court,  having  cognizance  of  the 
crimeg  themselves,  may  have  supervisory  jurisdiction.  But 
this  appears  to  be  founded  on  an  erroneous  view  of  the  rela- 
tions of  those  ofiScers  to  this  court;  for  it  is  plain  that 
commissioners  are  but  officers  of  thecoort^to  whom  are  com- 
mitted some  of  the  duties  which  must  otherwise  be  per- 
formed by  the  court  itself,  or  the  judge  thereof.  The  exigen- 
cies of  the  public  service  demand  that  speedy  inquiry  shall  be 
made  into  all  criminal  charges,  in  order  that  offenders  may 
be  brought  to  justice;  and  as,  from  the  press  of  business  or 
remoteness  from  the  place  where  the  crime  maybe  committed, 
or  other  cause,  the  court  cannot  always,  or  ordinarily,  perform 
that  service,  commissioners  are  appointed  to  facilitate  the  bus- 
iness. In  all  that  they  do  they  are  not  separate  and  independ- 
ent tribunals,  but  the  arms  of  the  court  to  execute  the  prelimi- 
nary work  of  securing  the  presence  of  offenders  at  the  time 
appointed  for  arraignment  and  trial.  Indeed,  they  are  not, 
and  under  the  constitution  they  cannot  be,  clothed  with  judi- 
cial power  to  hear  iind  finally  determine  any  matter  what- 
soever. Their  duties  relate  only  to  the  detention  of  the 
accused  until  the  charge  against  him  may  be  formally  pre- 
sented to  the  court,  and  constitutionally  tried.  In  that  they 
are  not  bound  to  hear  more  than  the  evidence  of  the  govern- 
ment, and  they  do  not  finally  determine  any  question  touch- 
ing the  guilt  or  innocence  of  the  accused.  Accordingly,  it  is 
said  in  the  books  that  the  function  of  an  examining  magis- 
strateis  ministerial  and  not  judicial,  (1  Bishop's  Grim.  Pro. 
§  237;)  and  upon  this  consideration  alone  the  writ  of  pro- 
hibition to  control  the  conduct  of  a  commissioner  must  be 
denied.     High's  Bemedies,  §  769. 

But,  in  a  broader  view  of  the  nature  and  extent  of  his  office, 
it  will  be  apparent  that  a  commissioner  is  an  officer  of  the 
court  merely,  as  to  whom  the  writ  of  prohibition  is  never 
employed.  It  does  not,  however,  follow  from  this  course  of 
reasoning  that  the  court  has  no  control  over  the  proceedings 
of  a  commissioner  when  acting  as  an  examining  magistrate. 
On  the  contrary,  if  in  the  discharge  of  such  duty  f^  commis- 
oioner  is  an  officer  of  the  court,  it  would  seem,  to  be  proper 
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in  the  oox^rt  to  ftssume  oonttol  oi  the  prcMieedings  whenever 
jastice  may  require  that  it  should  be  done.  In  important 
oases  it  is  familiar  practice  for  the  judges  of  superior  courts 
having  cognizance  of  criminal  offences  to  sit  as  examining 
magistrates;  and,  after  commitment,  the  proceedings  of 
magistrates  are  often  reviewed  on  habeas  corpus  and  certiorari^ 
in  the  court  having  cognizance  of  the  crime. 

In  that  way  the  courts  do  but  assume  control  in  the  pre- 
liminary stages  of  matters  of  which  they  have  the  final  decis- 
ion under  the  law,  and  no  argument  can  be  necessary  to 
support  them  in  a  practice  which  so  clearly  tends  to  further 
the  ends  of  justice.  I  do  not  doubt  the  authority  of  the  court 
to  take  charge  of  these  proceedings,  and,  as  the  attorney  gen- 
eral  of  the  state  has  come  here  ta  deny  the  jurisdiction  of  the 
federal  government,  that  course  will  be  adopted.  The  com- 
ipissioner  will  be  directed  to  certify  his  proceedings  into  this 
court,  to  the  end  that  we  may  consider  here  what  may  be 
alleged  against  them. 


The  proceedings  were  accordingly  certified  to  the  court, 
and  the  questions  involved  argued  and  determined^  by  consent, 
in  the  circuit  court : 

{Circuit  Cauriy  D,  Colorado,    November  19, 1830.) 

MgCbaby,  C.  J.  It  is  alleged  that  on  the  twenty-seventh 
day  of  September,  1880,  the  crime  of  murder  was  committed 
within  the  district  of  country  set  apart  by  treaty  of  March  2, 
1868,  between  the  United  States  and  several  bands. of  the 
Ute  tribe  of  Indians,  (16  St.  619,)  and  W.  H.  Berry  and  8, 
N.  Hoyt  are  accused  of  said  crime.  The  United  States 
claim  jurisdiction  of  the  offence  on  the  ground  that  the  mur- 
der charged  was  committed  in  a  place  within  their  exQlusive 
jurisdiction,  and  in  accordance  with  that  claim  the  accused 
have  been  arrested  upon  information  filed  before  a  com- 
missioner  of  this  court,  before  whom  their  casea  have  been, 
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partially  examined,  and  in  whose  ouslody  ihej  remain, 
awaiting  further  proceedings.  The  state  of  Colorado  also 
claims  that  it  has  exclusive  jurisdiction  of  the  offence  charged, 
upon  the  ground  that  the  murder  was  committed  within  the 
territorial  limits  of  that  state,  and  in  a  place  within  its  ex- 
clusive jurisdiction;  and,  by  an  info^ation  filed  herein  by  the 
attorney  general  of  the  state,  this  court  is  requested  to  order 
that  the  pending  proceedings  before  said  commissioner  be 
discontinued,  and  that  the  prisoners  be  turned  over  to  the 
authorities  of  the  state  for  trial. 

The  sole  question  for  our  consideration  is,  was  the  murder 
committed  in  a  place  within  the  exclusive  jurisdiction  of  the 
United  States?  for  if  it  was  not,  the  federal  jurisdiction  can- 
not be  maintained. 

Section  5339  of  the  Revised  Statutes  of  the  United  States 
provides  that  "every  person  who  commits  murder — Firsts 
within  any  fort,  arsenal,  dock-yard,  magazine,  or  in  any  other 
place  or  district  of  country  under  the  exclusive  jurisdiction  of 
the  United  States,    ♦    ♦    ♦    shall  suffer  death.** 

Section  711  provides  that  "the  jurisdiction  vested  in  the 
courts  of  the  United  States,  in  the  cases  and  proceedings  here- 
inafter mentioned,  shall  be  exclusive  of  the  courts  of  the  sev- 
eral states — Firsty  of  all  crimes  and  offences  cognizable  under 
the  authority  of  the  United  States.     •     *     •     ♦     •     *»» 

Section  2146,  which  is  found  under  the  title  "Indians,* 
provides  as  follows :  "Except  as  to  crimes,  the  punishment  of 
which  is  expressly  provided  for  in  this  title,  the  general  laws 
of  the  United  States  as  to  the  punishment  of  crimes  commit- 
ted in  any  place  within  the  sole  and  exclusive  jurisdiction  of 
the  United  States,  except  the  District  of  Columbia,  shall  ex- 
tend to  the  Indian  country."  The  punishment  of  the  crime 
of  murder  is  nowhere  expressly  provided  for  in  said  title,  and 
it  follows  that  where  that  crime  is  committed  in  the  Indian 
country  it  is  within  the  exclusive  jurisdiction  of  the  United 
States.  The  question,  what  territory  is  included  within  the 
term  "Indian  country,"  as  employed  in  section  2146  above 
quoted?  is  one  not  free  from  difficulty.  The  act  entitled  "An 
act  to  regulate  trade  and  intercourse  with  the  Indian  tribes^ 
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and  to  preserve  peace  on  the  borders,**  approved  June  8, 1884» 
(4  St.  at  Large,  729,)  provides  that  ''all  that  part  of  the 
United  States  west  of  the  Mississippi^  and  not  within  the 
states  of  Missouri  and  Louisiana,  or  the  territory  of  Arkan- 
sas; also  that  part  of  the  United  States  east  of  the  Missis- 
sippi river,  and  not  within  any  state  to  which  the  Lidian  titU 
has  not  been  extinguished,  for  the  purposes  of  this  act,  be 
taken  and  deemed  to  be  the  Indian  country. ** 

The  Ute  reservation  of  Colorado  is  not  within  the  territory 
here  described.  It  was  not  at  the  time  of  the  passage  of  that 
act  a  part  of  the  United  States,  but  was  subsequently  ac- 
quired from  Mexico.  It  was  originally  embraced  within  the 
territorial  limits  of  the  territory  of  Utah.     9  8t.  453. 

By  section  7  of  the  act  of  congress  of  February  27»  1851, 
(9  St.  687,)  it  is  provided  '^that  all  the  laws  now  in  force  reg- 
ulating trade  and  intercourse  with  the  Indian  tribes,  or  such 
provisions  of  the  same  as  may  be  applicable,  shall  be,  and 
the  same  are  hereby^  extended  over  the  Indian  tribes  in  the 
territories  of  New  Mexico  and  Utah."  Whether  the  effect  of 
this  provision  was  to  make  New  Mexico  and  Utah,  including 
what  is  now  the  Ute  reservation  of  Colorado,  Indian  country, . 
is  to  my  mind  quite  doubtful.  It  is,  however,  not  necessary 
to  decide  that  question,  since  it  is  perfectly  clear  that  by  vir*. 
tue  of  the  treaty-making  power  the  United  States  haul,  prior 
to  the  organization  and  admission  into  the  Union  of  the  state 
of  Colorado,  brought  the  Ute  reservation  above  named  within 
their  sole  and  exclusive  jurisdiction,  and  no  doubt  whatever 
is  entertained  that  the  federal  courts  had,  prior  to  the  ad- 
mission of  said  state  of  Colorado,  complete  jurisdiction  to 
hear,  try,  and  determine  all  cases  of  murder  committed 
within  the  limits  of  that  reservation.  The  determination  of 
this  case  must  turn  upon  the  question  whether  the  United 
States  were  ousted  of  their  jurisdiction  over  the  said  reserva- 
tion by  the  provisions  of  the  act  entitled  "An  act  to  enable 
the  people  .of  Colorado  to  form  a  constitution  and  state  gov- 
ernment," etc.,  approved  March  8,  1876,  (18  St.  474.) 
The  decision  of  this  question  wiU  require  the  consideration 
and  construction  of  the  said  ent^bling  act,  in  connection  with 
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the  provisionB  of  the  treaty  between  the  United  States  and 
the  several  bands  of  Ute  Indians,  proclaimed  March  2, 1868. 
The  first  section  of  the  enabling  act  above  cited  provides  ''that 
the  inhabitants  of  the  territory  of  Colorado,  included  in  the 
boundaries  hereinafter  designated,  be  and  they  are  hereby 
.authorized  to  form  for  themselves  out  of  said  territory  a  state 
government,  with  the  name  of  the  state  of  Colorado,  which 
state,  when  formed,  shall  be  admitted  into  the  Union  upon  an 
equal  footing  with  the  original  states  in  all  respects  whatso* 
ever,  as  hereinafter  provided.** 

The  treaty,  which  was  in  force  prior  to  the  passage  of  said 
enabling  act,  contains  the  following  provisions: 

''Article  2.  The  United  States  agree  that  the  following  dis- 
trict of  country,  to- wit:  Commencing  at  that  point  on  the 
southern  boundary  line  of  the  territory  of  Colorado  where  the 
meridian  of  longitude  107  degrees  west  from  Greenwich 
crosses  the  same;  running  thence  north  with  said  meridian  to 
a  point  15  miles  due  north  of  where  said  meridian  intersects 
the  fortieth  parallel  of  Uorth  latitude;  tbenoe  due  west  to  the 
western  boundary  line  of  said  territory;  thence  south  with  said 
.  western  boundary  line  of  said  territory  to  the  southern 
boundaiy  hne  of  said  territory;  thence  east  with  said  south- 
em  boundary  line  to  the  place  of  beginning, — shall  be,  and  the 
same  is  hereby,  set  apart  for  the  absolute  and  undisturbed 
use  and  occupation  of  the  Indians  herein  named,  and  for  such 
other  f  siendly  tribes  or  individual  Indians  as,  from  time  to  time, 
they  may  be  willing,  with  the  consent  of  the  United  States,  to 
admit 'among  thetn.  And  the  United  States  now  solemnly 
agree  *that  no  persons,  except  those,  herein  authorized  so  to 
do,  and  except  such  officers,  agents,  and  employes  o{  the  gov- 
ernment as  may  be  authorized  to  enter  upon  Indian  reserva- 
tions in  discharge  of  duties  enjoined  by  law,  shall  eper  be 
permitted  to  pass  over,  settle  upon,  or  reside  in  the  territpry 
described  in  this  article,  except  as  herein  otherwise  provided. 

"  Art«  6.  If  bad  men  among  the  whites  or  among  other  peo* 
pie,  subject  to  the  authority  of  the  United  States,  shall  com- 
mit  any  wrong  upon  the  person  or  property  of  the  Indians; 
the  Unitifd  States  will,  upon  proof  made  to  the  agent  and  for- 
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warded  to  the  commissioner  of  Indian  affairs  at  Washington 
^'ity,  prooeed  at  once  to  cause  the  offender  to  be  arrested  and 
punished  according  to  the  laws  of  the  United  States,  and  also 
re-imburse  the  injured  person  for  the  loss  sustained.  If  bad 
men  among  the  Indians  shall  commit  a  wrong  or  depredation 
upon  the  person  or  property  of  any  one,  white,  black,  or 
Indian,  subject  to  the  authority  of  the  United  States,  and  at 
peace  therewith,  the  tribes  herein  named  solemnly  agree  that 
they  will,  on  proof  made  to  their  agent  and  notice  to  him, 
deliver  up  the  wrong-doer  to  the  United  States  to  be  tried  and 
punished  according  to  its  laws;  and,  in  case  they  wilfully 
refuse  so  to  do,  the  person  injured  shall  be  re-imbursed  for  his 
loss  from  the  annuities  or  other  moneya  due  or  to  become  due 
to  them  under  this  or  other  treaties  made  with  the  United 
States. 

"Art.  7,  •  ♦  •  •  The  president  may  at  any  time  order 
a  survey  of  the  reservation,  and,  when  so  surveyed,  congress 
shall  provide  for  protecting  the  rights  of  such  Indian  settlers 
in  their  improvements^  and  may  fix  the  character  of  the  title 
held  by  each. 

"The  United  States  may  pass  such  laws  on  the  subject  of 
alienation  and  descent  of  property,  and  on  all  subjects  con- 
nected with  the  government  of  the  Indians  on  said  reserva- 
tion, and  the  internal  police  thereof,  as  may  be  thought 
proper.  •• 

According  to  a  well-settled  rule  of  construction,  since  there 
is  no  express  repeal  of  any  part  of  the  treaty,  that  instrument 
and  the  statute  should  be  construed  together,  and,  as  far  as 
possible,  the  provisions  of  each  should  be  allowed  to  stand. 
An  express  law  conferring  certain  special  rights  and  privileges 
is  held  never  to  be  repealed  by  implication,  unless  the  intent 
to  effect  such  repeal  be  clear.  State  v.  Branin,  8  Zab.  484; 
State  V.  Minton,  Id.  629.  And  the  doctrine  is  supported  by 
numerous  other  authorities. 

We  are  assisted  somewhat  in  the  construction  of  the 
enabling  act,  in  so  far  as  it  bears  upon  the  question  now 
before  us,  by  reference  to  a  subsequent  act  of  congress, 
entitled  "An  act  to  further  the  administration  of  justice  in 
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the  state  of  Colorado,*  approved  June  26,  1876,  (19  St.  61,) 
v^hich  provides,  among  other  things,  "that  when  the  state  of 
Colorado  shall  be  admitted  into  the  Union,  according  to  the 
provisions  of  the  act  entitled  '  An  act  to  enable  the  people  of 
Colorado  to  form  a  constitution  and  state  government,  and 
for  the  admission  of  said  state  into  the  Union  on  an  equal 
footing  with  the  original  states,'  approved  March  3,  1875, 
the  laws  of  the  United  States,  not  locally  inapplicable,  shall 
have  the  same  force  and  effect  within  the  state  as  elsewhere 
within  the  United  States." 

That  the  Ireaty  above  named  was  a  law  of  the  United 
States  is  well  settled  by  numerous  decisions  of  the  supreme 
court.  Harknesi  v.  Hyde,  98  U.  S.  476;  United  States  v.  43 
Gallons  Whisky,  etc.,  93  U,  S.  188;  Worcester  v.  State  of 
Georgia,  6  Pet.  515;  The  Cherokee  Tobacco  Case,  11  Wall. 
316. 

It  may  be  added  that  congress  has  recognized  the  obliga- 
tion of  all  treaties  with  the  Indian  tribes  lawfully  made  and 
ratified  prior  to  March  8,  1871.  Bev.  St.  2079.  And  by 
numerous  legislative  provisions,  and  by  many  acts  of  appro- 
priation^  congress  has  recognized  aU  such  treaties  as  having 
the  force  of  law.  See  Bev.  St.  §§  2080,  2081,  2093,  2094, 
2096,  2096,  2097,  3099,  2100,  2101,  2116,  2118.  If  I  am 
right  in  the  conclusion  that  the  treaty  above  named  was  one 
of  the  laws  of  the  United  States,  which,  by  the  terms  of  the 
act  of  congress  of  June  26,  1876,  was  to  remain  in  force  in 
said  state  of  Colorado  after  its  admission  into  the  Union, 
then  it  follows  that  the  Utd  reservation  remains  within  the 
exclusive  jurisdiction  of  the  United  States  by  virtue  of  said 
treaty. 

But,  without  resting  upon  this  proposition,  let  us  inquire 
whether  the  enabling  act  upon  its  face  ought  to  be  construed 
as  repealing  the  treaty  of  March  2,  1868,  and  as,  therefore, 
depriving  the  United  States  of  the  power  of  fulfilling  the  sol- 
emn obligations  imposed  upon  them  by  said  treaty.  Among 
'he  provisions  of  said  treaty  is  one  which  declares  that  the 
United  States  ''now  solemnly  agree  that  no  persons,  except 
those  herein  authorized  so  to  do,  and  except  such  officers. 
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agents,  and  employes  of  the  government  as  may  be  author- 
ized to  enter  upon  said  Indian  reservation  in  discharge  of 
duties  enjoined  by  law,  shall  ever  be  permitted  to  pass  over; 
settle  upon,  or  reside  in  the  territory  described  in  this  article, 
except  as  herein  otherwise  provided.  **    Article  2. 

Another  provision  of  the  treaty  declares  that  '*if  bad  men 
among  the  whites,  or  among  other  people  subject  to  the  an- 
thority  of  the  United  States,  shall  commit  any  wrong  upon 
the  person  or  property  of  the  Indians,  the  United  States  will, 
upon  proof  made  to  the  agent,  and  forwarded  to  the  commis- 
sioner of  Indian  affairs  at  Washington  City,  proceed  at  once 
to  cause  the  offender  to  be  arrested  and  punished  according 
to  the  laws  of  the  United  States,  and  also  re-imburse  the  in- 
jured  person  fo^  the  loss  sustained."     Article  6. 

The  same  article  further  provides  for  the  punishment, 
according  to  th^  laws  of  the  United  States,  of  any  person 
among  the  Indians  who  shall  commit  a  wrong  or  depredation 
upon  the  person  or  property  of  any  one,  white,  black,  or  In- 
dians, subject  to  the  authority  of  the  United  States,  and  at 
peace  therewith. 

Another  provision  declares  that  congress  shall  provide  for 
protecting  the  rights  of  Indian  settlers  in  their  improve- 
ments, and  may  fix  the  character  of  the  title  held  by  each. 
And  still  another  declares  that  the  United  States  may  pass 
such  laws  on  the  subject  of  alienation  and  descent  of  prop- 
erty, and  on  subjects  connected  with  the  government  of  the. 
Indians  on  said  reservation,  and  the  internal  police  thereof, 
as  may  'be  thought  proper.  All  these  and  many  other  pro- 
visions of  the  treaty  necessarily  require  for  their  enforce- 
ment that  the  reservation  shall  remain  under  the  sole  and 
exclusive  jurisdiction  of  the  'United  States.  Indeed,  to  hold 
that  the  jurisdiction  of  the  United  States  over  said  reserva- 
tion is  superseded  by  that  of  the  state,  would  be  to  render 
nugatory  nearly  every  provision  of  the  treaty.  When  we 
remember  that  the  policy  of  keeping  the  Indian  reservations 
within  the  exclusive  jurisdiction  of  the  national  government, 
until  such  time  as  the  rights  of  the  Indians  therein  are  ex- 
tinguished   by  treaty,    has  been  uniformly  pursued  with 
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respect  to  all  Indian  reservations  in  the  country,  and  is 
iBxpressed  so  plainly  in  the  provisions  of  the  treaty  above 
named,  it  is  impossible  to  suppose  that  it  was  the  intention 
of  congress,  by  the  organization  of  the  state  of  Colorado,  to 
annihilate  the  treaty,  and  to  deprive  the  Indians  of  their 
right  to  protection  under  it.  Where  a  district  of  country 
has  been  by  competent  authority  set  apart  as  an  Indian*  res- 
ervation,  and  by  treaty  stipulation  the  United  States  have 
assumed  exclusive  jurisdiction  over  it,  such  district  remains 
an  Indian  reservation,  and  the  federal  jurisdiction  over  it  con- 
tinues until  it  is  changed  by  acts  of  congress,  or  by  treaty,  or 
until  the  Indian  title  is  extinguished,  and  this  notwithstand- 
ing it  may  be  embraced  within  the  limits  of  a  state.  Bates 
y.  Ckvrk,  96  U.  B.  201.  The  treaty  by  its  t^rms  was  to  be 
permanent,  and  the  rights  conferred  thereby  were  not  to  be 
taken  away  without  the  consent  of  the  Indians.  It  may  be 
conceded  that  it  is  within  the  power  of  congress  to  repeal  it, 
but  it  is  clear  to  my  mind  that  such  repeal  can  only  be 
enacted  in  express  terms,  or  by  such  language  as  imports  a 
clear  purpose  on  the  part  of  congress  to  effect  that  end. 

To  hold  the  treaty  abrogated  by  the  subsequent  legislation 
would  be  to  assume  that  congress  intended  to  depart  in  this 
instance  altogether  from  the  policy  of  treating  the  Indians  as 
wards  of  the  nation,  of  keeping  them  and  the  lands  set  apart 
for  their  use  and  occupation  within  the  sole  jurisdiction  of 
.the  United  States,  and  that  it  intended  to  turn  this  particular 
tribe,  with  its  reservation,  over  to  the  jurisdiction  and  control 
of  the  state  of  Colorado,  stripped  of  its  treaty  rights,  and 
deprived  of  the  powerful  protection  of  the  national  govern- 
ment. Such  a  purpose  ought  to  have  been  very  clearly 
expressed. 

If  it  be  said  that  the  state  may  have  jurisdiction  within 
the  limits  of  the  reservation  for  the  purpose  of  enforcing  its 
criminal  laws,  without  interfering  with  the  rights  of  the  In- 
dians under  the  treaty,  the  answer  is  that  one  of  the  obliga* 
tions  imposed  upon  the  United  States  by  the  plain  terms  of 
the  treaty  is  to  enforce  their  own  criminal  laws  against  all 
classes  of  offenders  within  the  bounds  of  the  reservation. 
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furthermore,  it  is  manifest  that  if  the  enabling  act  repeals 
{he  treaty  for  one  purpose,  it  repeals  it  for  all  purposes.  If 
the  state  has  jurisdiction  over  any  part  of  the  territory  and 
people  of  the  reservation,  for  the  purpose  of  enforcing  its 
criminal  laws»  it  has  jurisdiction  over  the  whole  of  the  terri- 
tory,  and  over  all  the  people,  whether  whites,  blacks,  or 
Indians.  If  the  jurisdiction  now  claimed  by  the  state  be  con- 
<ied6d,  then  it  follows  that  the  state  may  not  only  enforce 
duch  criminal  laws  as  now  exists  on  its  statute  books,  as 
against  all  persons  residing  or  found  upon  the  reservation, 
but  it  may  enact  other  laws,  if  it  so  wills^  in  direct  conflict 
with  the  rights  guarantied  to  the  Indians  by  treaty,  as  well 
as  destructive  of  the  policy  of  congress  with  respect  to  that 
people. 

This  is  precisely  what  the  state  of  Georgia  attempted  to  do 
in  1829  with  respect  to  the  reservation  of  the  Cherokee  na- 
iion,  which  was  within  the  limits  of  that  state.  But  the 
supreme  court  ot  the  United  States  held  in  the  case  of  Wcr^ 
tester  v.  The  State  of  Georgia,  supra,  that  the  state  legislation 
was  void  because  in  conflict  with  a  treaty  with  the  Cherokee 
Indians,  which  was  held  to  be  the  supreme,  law  of  the  land« 
In  that  celebrated  case  Chief  Justice  Marshall  said:  ''The 
<ionstitution,  by  declaring  treaties  already  made,  as  well  as 
those  to  be  made,  to  be  the  supreme  law  .of  the  land,  has 
adopted  and  sanctioned  the  previous  treaties  with  the  Indian 
nations,  and  consequently  admits  their  rank  among  those 
powers  who  are  capable  of  making  treaties.  The  words 
-'treaty'  and  'nation '  are«words  of  our  own  language,  selected, 
in  our  diplomatic  and  legislative  proceedings,  by  ourselves, 
having  each  a  definite  and  well-understood  meaning.  We 
have  applied  them  to  Indians,  as  we  liave  applied  them  to 
the  other  nations  of  the  earth.  They  are  applied  to  all  in  the 
same  sense." 

An  examination  of  the  history  of  congressional  legislation 
<»onceming  Indian  affairs,  from  the  formation  of  the  govern- 
ment down  to  the  present  time,  will  show  a  continuous  and 
<K>n8istent  policy  of  national  supervision,  care,  and  protection. 
If  um^erous  reservations  have  been  from  time  to  time  set  apart 


Digitized  by 


Google — 


790  FEDERAL  REPOBTEB. 

for  their  use^  and  so  far  lEbs  I  know  every  one  of  these  has 
been  kept  within  the  jurisdiction  of  the  United  States,  whether 
located  in  a  territory  or  in  a  state,  until  such  time  as  the  Indian 
title  has  been  extinguished  or  the  tribe  has  forfeited  or  vol- 
untarily given  up  its  rights.  No  case  is  known  to  me  in 
which  a  tribe  of  Indians,  with  its  reservation,  has  been  turned 
over,  without  its  consent,  to  the  jurisdiction  of  any  state.  I 
am  unable  to  believe  that  congress  has  in  this  instance,  with 
respect  to  a  single  tribe  and  a  particular  reservation,  departed 
from  this  policy. 

The  case  of  The  Cherokee  Tobacco^  11  Wall.  616,  presented, 
in  the  opinion  of  a  majority  of  the  judges  who  took  part  in 
the  decision,  an  example  of  clear  and  necessary  repugnancy 
between  an  act  of  Congress  and  a  pre-existing  Indian  treaty, 
and  therefore  one  in  which  the  latter  repealed  the  former  by 
necessary  implication.  The  act  of  Congress  by  express  terms 
extended  the  interned  revenue  laws  imposing  taxes  on  distilled 
spirits,  fermented  liquors,  tobacco,  snuff,  and  cigars  'Ho  such 
articles  produced  anywhere  within  the  exterior  boundariei  of 
the  United  States,  whether  the  same  be  within  a  collection 
district  or  not."   . 

The  previous  treaty  with  the  Cherokee  Indians  exempted 
from  taxation  ''any  merchandise  or  manufactured  products" 
of  the  Cherokeea,  except  such  taxes  as  might  "be  levied  by 
the  United  States  on  the  quantity  sold  outside  of  the  Indian 
territory."  It  would  seem  impossible  to  reconcile  the  con- 
flict between  the  two,  since  the  words  "any  place  within  the 
exterior  boundaries  of  the  United  States, "  employed  by  con- 
gress in  the  statute,  manifestly  included  the  Indian  territory. 
And  yet  the  fact  that  Mr.  Justice  Bradley  and  Mr.  Justice 
Davis  dissented,  serves  to  show  the  reluctance  with  which 
courts  yield,  even  in  clear  cases,  to  the  doctrine  of  repeals  by 
implication. 

Assuming,  however,  the  soundness  of  the  opinion  of  the 
majority  in  that  case,  (as  we  are  of  course  bound  to  do,)  let 
us  consider  whether  it  applies  to  the  case  now  in  hand.     To^ 
make  the  two  cases  parallel  it  would  be  necessary  to  show 
that  congress,  in  the  Colorado  enabling  act,  expressly  de- 
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olared  that  jurisdiction  of  the  state  of  Colorado,  for  the  purpose 
of  enforcing  its  criminal  laws,  shall  extend  to  all  the  territory 
within  the  exterior  boundaries  of  said  state.  Such  language 
would,  according  to  the  doctrine  of  the  case  just  cited,  have 
repealed,  by  necessary  implication,  so  much  of  the  pre-exist- 
ing treaty  as  placed  the  Ute  reservation  within  the  jurisdic- 
tion of  the  United  States.  But  no  such  language  is  employed 
by  congress  in  the  enabling  act.  Nothing  is  said  about  the 
jurisdiction  of  the  state  over  the  territory  within  its  bound- 
aries.  The  people  of  the  territory  were  to  form  for  them- 
selves a  state  government,  which  was  to  be  admitted  into  the 
Union  on  an  equal  footing  with  the  original  states.  Does  it 
necessarily  and  invariably  follow  from  this  language  that  the 
state  should  exercise  jurisdiction  over  every  foot  of  territory 
within  its  boundaries.  I  think  not.  The  language  is  gen- 
eral, and  is  not  necessarily  in  conflict  with  an  exception  in  a 
special  case  created  by  some  previous  law. 

Suppose,  for  example,  that  the  United  States  had,  prior  to 
the  admission  of  the  state,  reserved  for  its  own  use  for  mili- 
tary purposes  a  portion  of  the  territory  embraced  within  the 
limits  of  the  state  as  subsequently  organized,  and  that  the  same 
had  been  set  apart  by  law  for  that  purpose.  'Will  it  be  con- 
tended that  such  a  reservation  would  have  passed,  by  virtue  of 
the  general  terms  of  the  enabling  act,  into  the  exclusive  juris- 
diction of  the  state?  If  not,  we  see  at  once  that  the  general 
language  of  the  enabling  act  may  admit  of  some  exceptional 
special  cases.  Its  language  is  broad  and  comprehensive,  and 
is  sufficient  to  confer  jurisdiction  upon  the  state  government 
over  all  its  territory,  unless,  by  express  enactment,  jurisdic- 
tion over  some  part  of  that  territory,  for  some  special  pur- 
pose, had  been  previously  retained  by  or  vested  in  the  United 
States.  There  is  probably  no  state  in  the  Union  which  does 
not  contain  more  or  less  territory  which  is  within  the  sole 
and  exclusive  jurisdiction  of  the  United  States.  Lands  held 
for  military  or  naval  purposes,  or  for  the  use  of  the  post- 
office,  or  for  the  courts,  as  well  as  such  as  are  held  for  Indian 
reservations,  are  examples.  Where  such  lands  are  taken 
after  the  formation  of  a  state  government,  it  has  generally 
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been  deemed  necesBary,  or  at  least  expedient,  to  obtam  from 
the  state  a  relinquishment  of  jurisdiction;  but  where  juris- 
diction ovrer  them  is  vested  in  the  United  States,  prior  to 
the  organization  of  the  state  government,  this  is  not  neces<> 
Bary. 

My  conclusion  is  that  the  treaty  of  March  2,  1868,  remains 
in  full  force,  and  has  not  been  repealed;  that  by  virtue  of  its 
terms  the  Ute  reservation  is  within  the  jurisdiction  of  the 
United  States,  and  that  the  federal  courts  of  this  district 
have  jurisdiction  of  the  case  stated  in  the  information. 

The  order  prayed  is  accordingly  denied, 

Hallett,  D.  J.,  concurs* 


Mason  and  others  v.  Cotton  and  others. 

{Oireuit  Oawrt^  2>.  Oohrado.    November  17, 1880.) 

1.  RiFABiAK  OwNEB— Use  of  WATER.^Each  riparian  owner  has  a  rights 
within  his  own  territory,  to  the  use  of  the  water  as  it  flows,  return- 
ing it  to  the  channel  of  the  river  for  the  use  of  others  below. 

%  Bamb — Bams  —  Equitable  Relief.— If,  however,  the  water  may  be 
conveniently  used  by  two  riparian  owners,  without  strictly  enforcing 
such  right,  a  court  of  equity  may  refuse  to  lend  its  aid. 

8.  Bamb — Same— Same. — Hdd,  therefore,  a  riparian  owner  would  not  be 
enjoined  from  taking  water  from  a  river  for  the  use  of  his  mill, 
although  it  was  not  returned  to  the  channel  of  the  river  before  it 
reached  the  territory  of  an  adjoining  owner,  where  it  was  not  clear 
from  the  evidence  that  such  adjoining  owner  could  not  use  the  water 
with  substantially  the  same  results  through  the  race  of  the  defend- 
ant's miU. 

Motion  to  Dissolve  Injunction. 

WelU,  Smith  dt  Macon,  for  plaintifiFs. 

Jf.  M.  dt  WiUard  Teller  and  Haynes,  Dwnning  d  Haynes^ 
for  defendants. 

Hallett,  D.  J.  Plaintiffs  own  a  flouring  mill,  situated 
near  Fort  Collins,  in  this  state,  which  is  operated  by  water 
obtained  from  the  Gache-a*la-Poudre  river,  through  a  race 
about  one  mile  and  one-fourth  in  length.     This  mill  and  race. 
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have  been  used  by  plaintiffs  and  their  grantors  since  1872. 
In  the  summer  of  1879  the  Port  Collins  Water-power  Com- 
pany, one  of  the  defendants,  made  another  race  or  canal, 
parallel  in  its  general  course  to  that  used  by  plaintiffs,  and 
above  the  latter,  so. as  to  take  water  from  the  Cache-a-la- 
Poudre  river  at  a  point  about  one-fourth  of  a  mile  above  the 
head  of  plaintiffs'  race.  In  the  same  year  one  Joseph  P. 
Watson,  having  obtained  water-power  from  the  Fort  Collins 
Company,  erected  a  flouring  mill  on  the  line  of  that  compa- 
ny's canal,  about  one-half  mile  above  plaintiffs'  mill,  and 
50  yards  from  plaintiffs'  race.  Obtaining  power  from  a  point 
on  the  river  above  the  head  of  plaintiffs'  race,  the  position  of 
Watson's  mill  is  such  that  the  waters  used  in  operating  it 
may  be  delivered  into  plaintiffs'  race,  and  flow  thence  down 
io  plaintiffs'  mill.  When  the  Watson  mill  was  completed 
and  set  in  operation  in  September,  1879,  this  was  done  by 
agreement  between  Watson  and  plaintiffs,  and  both  mills 
were  run  with  the  same  water  through  the  autumn  of  that 
year,  and  until  business  was  suspended  by  plaintiffs  in  the 
early  part  of  this  year.  It  is  said,  however,  that  this  use  of 
the  same  water  by  both  parties  was  attended  with  much  dif- 
ficulty in  operating  plaintiffs'  mill,  aer  the  water  came  to  them 
irregularly,  and  not  in  sufficient  quantity  to  run  the  mill. 
Accordingly  plaintiffs  revoked  the  permission  they  had  given 
io  Watson  to  deliver  his  water  into  their  own  race,  and 
insisted  upon  their  right  to  take  water  from  the  river  through 
their  race,  as  they  enjoyed  it  before  the  Fort  Collins  canal 
was  taken  out,  and  before  the  Watson  mill  was  built.  In  the 
-early  part  of  this  year  defendant  Carter  Cotton  purchased 
the  Watson  mill,  and  soon  thereafter,  in  compliance  with 
plaintiffs'  demand,  changed  his  tail-race  so  as  to  carry  the 
water  from  his  mill  to  the  river  under  plaintiffs'  race.  It  will 
foe  remembered,  that,  by  some  understanding  or  agreement 
between  plaintiffs  and  Watson,  the  water  from  this  mill  was 
before  that  time  delivered  into  plaintiffs'  race,  with  a  view  to 
run  plaintiffs'  mill  with  the  same  water,  and  by  this  change 
such  use  was  entirely  abandoned.  In  August  last  it  was 
found  that  the  waters  of  the  river  were  not  sufficient  to  sup- 
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ply  the  races  of  both  mills,  and  the  defendant  Carter  Cotton, 
continuing  to  clivert  the  same  for  the  use  of  his  mill,  this  bill 
was  filed  by  plaintiffs  in  the  district  court  of  Larimer  county, 
on  the  first  of  September,  to  restrain  such  diversion.  An 
injunction  was  allowed  in  that  court,  and  subsequently  much 
testimony  was  taken  by  a  referee  before  the  case  was  removed 
into  this  court;  and  upon  that  evidence  and  the  pleadings  the 
present  motion  to  dissolve  the  injunction  is  founded. 

Upon  all  the  evidence  it  may  be  said  that  there  is  not  at 
all  times  in  the  river  sufficient  water  to  run  both  mills, 
unless  the  same  water  can  be  used  for  both  of  them.  Such 
was  the  condition  of  the  river  when  the  bill  was  filed,  and  it 
seems  that  it  was  in  the  same  condition  during  last  winter. 
And  the  right  of  plaintiffs  to  take  water  from  the  river 
through  their  race,  as  they  and  their  grantors  have  done  for 
many  years,  is  not  denied ;  so  that  it  may  be  assumed  that 
at  the  head  of  their  race,  and  thence  down  to  their  mill,  they 
are  entitled  to  the  use  of  the  water  as  riparian  owners. 
Defendants  may  have  the  same  right  at  the  point  where  they 
take  the  water  from  the  river,  and  thence  down  to  the  head 
of  plaintiffs'  race,  where,  upon  familiar  principles,  they  are 
bound  to  return  the  water  to  the  channel  of  the  river  for 
plaintiffs'  use.  Conceding,  then,  plaintiffs'  right  to  divert 
the  water  and  use  it  as  claimed,  defendant  Garter  Cotton 
cannot  assert  a  right  to  the  use  of  it  lower  down  the  river, 
and  within  the  territory  already  conceded  to  plaintiffs ;  for 
each  riparian  owner  has  a  right,  within  his  own  territory,  to 
the  use  of  the  water  as  it  flows,  returning  it  to  the  channel  of 
the  river  for  the  use  of  others  below;  and,  at  the  point  where 
defendants'  mill  is  located,  that  right  is  apparently  in  the 
plaintiffs.  Manifestly,  then,  the  defence  to  this  suit,  if  any 
exists,  is  to  be  found  in  the  circumstance,  if  it  can  be  estab- 
lished,  that  the  same  water  may  be  used  for  both  mills,  with- 
out serious  detriment  or  hindrance  to  either.  And  that  will 
not  be  an  absolute  and  full  defence;  because,  as  before 
stated,  the  right  of  the  plaintiffs  in  the  use  of  the  water,  as 
they  nave  hitherto  enjoyed  it,  appears  to  be  clear.  But  if  it 
is  seen  that  the  water  may  be  conveniently  used  by  both 
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parlies,  a  court  of  equity  may  withhold  its  hand — ^leaving  the 
parties  to  the  remedies  afforded  by  law.  The  river  not  hav- 
ing sufficient  water  for  both  mills,  independent  of  each  other, 
if  plaintiffs  may  use  the  water  after  it  has  passed  from 
defendants'  mill  with  substantially  the  same  results  as  if 
obtained  by  continuous  flow  through  their  own  race,  the 
refusal  so  to  use  it  would  be  mere  captiousness,  in  which  the 
court  ought  not  to  aid  them.  In  this  view  the  evidence  has 
been  carefully  examined  to  determine  the  fact  whether  plain- 
tiffs may  use  the  water  delivered  into  their  race  out  of 
defendants'  mill  as  well  as  if  otherwise  obtained.  And 
although  the  evidence  is  strongly  conflicting  and  not  of  the 
most  satisfactory  kind,  it  seems  reasonable  to  believe  that 
the  water  may  be  used  by  both  parties.  Witnesses  testify 
that  with  apparatus  weU  known,  and  already  applied  in 
defendants'  mill,  the  water  may  be  sent  out  to  plaintiffs' 
race  in  even  and  continuous  flow;  and,  if  so  transmitted,  the 
use  of  it  one-half  mile  below  would  seem  to  be  fiee  from 
difficulty.  Some  testimony  is  given  to  show  that  the  water 
was  at  times  last  winter  shut  off  by  Watson,  to  gain  a  head 
for  his  mill,  and  no  doubt  is  entertained  as  to  the  injury  to 
plaintiffs  by  such  conduct.  But  if  those  acts  of  his  grantors 
can  be  imputed  to  Garter  Cotton,  the  present  defendant,  it 
does  not  follow  that  the  present  defendant  is  now  inclined  to 
the  same  course,  or  that  he  will  persist  in  it  when  informed 
that  he  has  no  right  to  proceed  in  that  manner.  The  ques- 
tion for  present  consideration  is  larger  and  broader  than  that 
which  may  arise  from  the  manner  of  using  the  water  by 
defendant,  and  relates  to  any  use  of  it  by  him  during  a  great 
part  of  the  year.  To  maintain  this  injunction  would  deny 
the  right  of  the  defendant  to  any  use  of  the  water  when  the 
volume  of  the  stream  is  not  sufficient  for  both  mills,  and 
when  possibly  the  water  may  be  used  by  both  mills  with 
equal  advantage.  It  is  true  that  we  have  no  right  here  to 
impose  upon  the  plaintiffs  the  terms  which  the  defendant 
asks  to  establish — that  they  shall  take  water  from  his  tail- 
race;  but  we  can  deny  to  plaintiffs  relief  in  equity,  leaving 
them  to  their  action  at  law,  in  which  all  the  circamstances 
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may  be  considered  in  coming  at  the  measure  of  damages.  If 
plaintiffs  captiously  refuse  to  receive  water  in  a  way  which 
may  be  as  useful  to  them  as  if  it  should  be  brought  from  the 
river  through  their  own  race,  the  jury  will  know  what  esti* 
mate  to  put  upon  their  conduct.  If  defendant,  by  shutting 
off  the  water  entirely,  prevents  the  flow  to  plaintiffs'  mill,  the 
jury  will  be  equally  prepared  to  redress  the  wrong.  And, 
when  the  rights  of  the  parties  have  been  determined  at  law, 
if  either  party  shall  persist  in  flagrant  violation  of  such 
adjustment,  equity  may  come  to  the  relief  of  the  other,  with 
a  better  understanding  of  what  needs  to  be  done.  This 
injunction  wUl  be  dissolved,  but  the  bUl  may  stand  if  plain-^ 
tiffs  conceive  that  it  may  be  of  use  to  them  hereafter. 


Adams  and  others  v.  Tebbbll. 
(OProuU  OovH^  W,  D.  Texoi.   November  20, 1880.) 

1.  Bankruptcy— Jurisdiction.— The  proceedings  in  a  bankruptcy  court 

can  be  collaterally  attacked  upon  questions  of  jurisdiction. 

2.  Bahe  —  Same  —  Deceased  Partner.— A  bankruptcy  court  cannot 

acquire  Jurisdiction  over  the  individual  estate  of  a  deceased  partner 
by  proceedings  in  bankruptcy. 
8.  Same— Saiae— Same.— £r^(2,  thereforCi  that  a  purchaser  could  not 
acquire  a  valid  title  to  the  individual  real  estate  of  a  deceased  partner 
under  subsequent  proceedings  in  bankruptcy,  although  the  firm  busi- 
ness had  been  continued  by  the  executors  of  the  decedent  in  the 
absence  of  the  surviving  partner,  and  no  action  had  been  taken  upon 
the  decedent's  estate,  other  than  to  record  his  will  and  file  an  inven* 
toiy. 

Trespass. 

This  was  an  action  of  trespass  to  try  title,  and  was  sub- 
mitted to  the  court  upon  an  agreed  statement  of  facts. 

The  plaintiffs  and  the  defendant  both  claimed  title  to  the 
lands  in  controversy  under  one  Enoch  Jones,  deceased;  the 
plaintiffs  as  his  heirs  at  law,  and  the  defendant  as  purchaser 
at  a  sale  made  by  the  order  of  the  district  court  for  the  west- 
ern district  of  Texas,  sitting  in  bankruptcy. 
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The  following  facts  appear  from  the  agreed  statement: 

Enoch  Jones,  the  ancestor  of  the  plaintiffs^  who  are  his  only 
heirs,  was  in  his  life-time  and  at  his  death  seized  in  fee  of 
the  premises  in  controversy.  Daring  his  life-time  Jones  and 
one  Joseph  Ulrich  had  been  engaged  in  commercial  business 
in  the  city  of  San  Antonio,  under  the  firm  name  of  J.  Ulrich 
&  Go.  The  partnership  between  them  expired  by  its  own 
limitation  in  1861,  while  Ulrich  was  in  Mexico.  In  the  year 
1862  Jones  visited  Mexico,  wherd  he  met  Ulrich  and  agreed 
with  him  to  pay  off  the  debts  of  the  firm,  and  upon  his  return 
to  San  Antonio  published  in  two  newspapers  a  notice  of  the 
dissolution  of  the  firm,  and  that  he  assumed  its  debts.  There 
was  no  provision  in  the  articles  of  partnership  that  the  part" 
nership  should  be  continued  after  the  death  of  either  of  the 
partners  by  the  surviving  partner  and  the  personal  representa- 
tives of  the  deceased  partner. 

In  August,  1868,  Jones  died,  leaving  a  will,  in  which  I.  A. 
Paschal  and  Samuel  G.  Newton  were  appointed  his  executors. 
They  qualified  and  took  possession  of  the  estate.  The  will 
provided  that  the  executors  should  not  give  bond  or  security, 
but  only  take  the  oath  prescribed  by  law,  and  that  no  action 
should  be  taken  upon  the  estate  in  the  probate  court  other 
than  to  record  the  will  and  file  an  inventory  of  the  estate. 
The  will  further  provided  that  the  business  of  J.  Ulrich  &  Go. 
should  be  continued  or  closed  up,  as  the  executors  and  Ulrich 
might  decide  to  be  for  the  best  interests  of  the  estate  and  the 
firm.  Ulrich  and  the  executors  never  had  any  understanding 
or  agreement  to  continue  the  partnership  after  the  death  of 
Jones,  nor  did  Ulrich  give  any  authority  to  the  executors  to 
continue  the  business  of  the  firm  or  consent  thereto. 

On  November  2, 1867,  the  partnership  affairs  had  not  been 
closed  up  by  the  executors.  On  that  day  a  creditor  of  the 
firm  of  J.  Ulrich  &  Go.  filed  a  petition  in  involuntary  banks 
ruptcy  against  said  firm  in  the  district  court  for  the  western  dis- 
trict of  Texas.  The  grounds  upon  which  the  petition  prayed 
an  adjudication  of  bankruptcy  were  that  Ulrich,  being  absent 
within  six  calendar  months  next  before  the  date  of  the  peti- 
tion, had,  with  intent  to  defraud  his  creditors,  remained  ab- 
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sent  from  the  state  of  Texas^  and  that  the  executors  of  the 
estate  of  Jones  had  fraudulently  suspended  and  had  not  re- 
sumed payment  of  the  commercial  paper  of  the  said  firm  of 
J.  Dlrich  &  Co,,  nor  of  their  estate,  for  the  period  of  four- 
teen days. 

The  executors  of  Jones,  by  their  attorneys,  accepted  service 
of  the  petition.  No  notice  of  said  petition  was  given,  nor 
service  of  process  thereon  was  ever  made  on  Ulrich,  the  sur- 
viving  partner  of  said  firm. 

On  November  4,  1867,  the  firm  of  J.  Ulrich  &  Ck).  were 
formally  adjudicated  bankrupt  by  the  register  in  bankruptcy, 
and  Frederick  Carlton,  Esq.,  was  thereupon  duly  appointed 
assignee.  On  the  petition  of  certain  creditors  of  said  firm, 
who  had  obtained  judgments  in  the  United  States  circuit  court 
against  the  executors  of  Jones  prior  to  the  said  adjudication,  the 
bankrupt  court  directed  Carlton,  the  assignee,  to  sell  certain 
lands  in  the  said  petition  described,  being  the  individual  prop- 
erty of  the  estate  of  Jones,  among  which  was  the  property  in 
controversy  in  this  suit.  By  virtue  of  this  order  the  said  real 
estate  was  sold,  and  the  lands  now  in  controversy  were  pur- 
chased by  the  defendant,  who,  having  complied  with  the  terms 
of  the  sale,  received  on  April  10,  1868,  a  deed  therefor  from 
the  assignee.  The  proceeds  of  the  sale  were,  by  order  of  the 
bankrupt  court,  paid  to  the  creditors  who  had  obtained  judg- 
ments and  acquired  liens  upon  the  property,  the  judgments 
having  been  propounded  in  the  bankrupt  court. 

At  the  time  of  the  institution  of  the  proceedings  in  bank- 
ruptcy,  and  for  several  years  previous  thereto,  and  at  the 
time  ot  the  adjudication,  Ulrich  was  in  Mexico.  After  the 
distribution  of  the  proceeds  of  the  sale  aforesaid,  and  of  the 
sale  of  some  of  Ulrich's  individual  property,  among  the  cred- 
itors of  J.  Ulrich  &  Co.,  Ulrich  received  his  discharge  in  bank- 
ruptcy. 

In  Mareh,  1867,  the  executors  of  Jones  were,  upon  motion 
of  certain  of  the  heirs,  required  by  the  probate  court  of 
Bexar  county  to  give  bond  in  the  sum  of  $50,000,  or  be 
removed ;  but  no  bond  was  given,  and  no  order  of  removal 
nor  any  other  order  has  been  thereafter  made. 
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By  article  1871,  Paschars  Digest  of  the  Laws  of  Texas,  it  ia 
provided  that  "any  person  capable  of  making  a  will  may  so 
provide,  by  bis  or  her  will,  that  no  other  action  shall  be  had 
in  the  county  court  in  relation  to  the  settlement  of  his  or  her 
estate  than  the  probating  and  sequestration  of  his  or  her 
will,  and  the  return  of  an  inventory  of  the  estate;  and  in  all 
such  cases  any  person  having  a  claim  or  debt  against  said 
estate  may  enforce  the  payment  of  the  same  by  suit  against 
the  executor  of  said  will;  and  when  judgment  is  recovered  the 
execution  shall  run  against  the  estate  of  such  testator  in  the 
hands  of  such  executor.  ** 

The  same  article  provided  that  such  executor  might  be 
required  by  the  probate  court  to  give  bond,  upon  the  petition  of 
creditors  ox  other  persons  interested  in  the  estate,  on  making 
it  appear  that  the  executor  was  wasting  the  estate.  It  was 
under  these  provisions  of  the  law  that  the  judgments  above 
mentioned  were  recovered  against  the  executors  by  the  cred- 
itors of  J.  Ulrich  &  Co.,  and  that  the  executors  were  required, 
as  above  mentioned,  to  give  bond. 

Upon  this  statement  of  facts  the  plaintiffs,  heirs  at  law  of 
Jones,  brought  this  suit  to  recover  the  lands  bought  by  the . 
defendant,  Terrell,  and  held  by  him.  The  defendant  pleaded 
the  general  issue,  and  the  limitation  of  two  years  prescribed 
by  section  2  of  the  bankrupt  act  (Bev.  St.  §  6057)  against 
suits  between  an  assignee  in  bankruptcy  and  a  person  claim- 
ing an  adverse  interest  touching  any  property  or  rights  of  prop- 
erty transferable  to  or  vested  in  such  assignees. 

A.  H.  WUlie  and  C.  L.  Wurzbach^  for  plaintiffs. 

Jacob  Waelder  and  Columbus  Upson^  for  defendant. 

Woods,  G.  J.  Upon  the  agreed  facts  the'^laintiffs  are  enti* 
tied  to  a  finding  and  judgment  in  their  favor,  unless  their 
title  has  been  divested  by  the  proceedings  in  the  bankruptcy, 
and  the  sale  and  deed  made  by  the  assignee  in  bankruptcy  to 
the  defendant.  It  is  insisted  by  the  plaintiffs  that  the  bank- 
ruptcy court  had  jurisdiction  neither,  of  the  persons  of  the 
bankrupts  nor  of  the  subject-matter  of  the  bankruptcy.  The 
defendant  claims  that  the  bankrupt  court  having  exclusive 
jurisdiction  of  the  subject  of  bankruptcies,  and  having  neces- 
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sarily  decided  that  it  had  jorisdiotion  in  this  case,  and  having 
exercised  its  jurisdiction,  its  proceedings  cannot  be  collater- 
ally attacked,  and  must  remain  binding  until  reversed  in  a 
direct  proceeding.  He  claims  further  that  as  long  as  debts 
of  the  firm  of  J.  Ulrich  &  Cio.  remained  unpaid  the  partner- 
ship existed,  at  least  for  the  purpose  of  the  collection  of  its 
accounts  and  the  payment  of  its  debts;  that  under  the  terms 
of  the  will  of  Jones,  and  the  peculiar  law  of  Texas  cited  in  the 
statement  of  facts,  the  executors  were,  in  fact,  trustees,  and 
that  judgments  could  be  recovered  against  them  and  the 
property  of  the  estate  taken  in  execution,  and  that  a  partner- 
ship so  situated  might  be  put  in  bankruptcy,  notwithstanding 
the  death  of  one  of  the  partners.  He  claims  further  that  the 
acceptance  by  Ulrich  of  his  discharge  was  an  acceptancB  of 
service,  or,  at  least,  a  waiver;  the  executors  of  Jones  having 
accepted  service,  jurisdiction  of  the  court  over  the  persons  of 
the  firm  was  complete. 

,  The  first  question  to  be  answered  is,  can  the  proceedings  of 
the  bankrupt  court  be  attacked  in  this  collateral  proceeding? 
The  rule  has  long  been  settled  that  the  jurisdiction  of  any 
court  may  be  challenged  in  any  other  court  where  its  judg- 
ments or  decrees  are  relied  on.  Elliott  v.  Peirsol,  1  Pet.  328 ; 
U.  S.  V.  Arredondo,  6  Pet.  691;  Vorhees  v.  Bank  of  U.  S.  10 
Pet.  475;  Wilcox  v.  Jackson,  18  Pet.  611;  Williamson  v. 
Berm,  8  Pet.  640.  In  the  case  last  cited  the  court  says: 
"The  jurisdiction  of  any  court  exercising  authority  over  a  sub- 
ject may  be  inquired  into  in  any  other  courts  where  the  pro- 
ceedings in  the  former  are  relied  on  and  brought  before  the 
latter  by  a  party  claiming  the  benefit  of  such  proceediiigs.'*  It 
has  in  later  cases  'even  been  held  that  the  record  of  a  judg- 
ment may  be  contradicted  as  to  the  facts  necessary  to  give 
the  court  jurisdiction,  and  if  it  be  shown  that  such  facts  did 
not  exist  the  record  will  be  a  nullity,  notwithstanding  it  may 
recite  that  those  facts  did  exist.  Jlwmpson  v.  Whitman,  18 
Wall.  467 ;  Knowles  v.  Gas-light  dt  Coke  Co.  19  Wall.  68.  These 
authorities,  if  authorities  were  needed,  fully  dispose  of  the 
question  under  consideration;  and  it  is  a  most  reasonable 
conclusion.    No  court  can  acquire  jurisdiction  and  shut  out 


Digitized  by 


Google 


ADAMS  V.  TXBBBLIi«L  801 

iiiqairy  by  asserting  or  assuming  that  it  possesses  it*  The 
yalidity  of  the  proceedings  of  the  bankrupt  court,  under 
which  defendant  claims,  are  therefore  open  to  attack  in  this 
ease. 

We  are  next  to  inquire  whether  the  individual  property  of 
the  estate  of  Jones  could  be  drawn  into  and  administered  in 
the  bankrupt  court  by  a  proceeding  against  the  firm,  of  which, 
when  aliye,  he  had  been  a  member.  Whatever  power  the 
bankrupt  court  possesses  over  the  subject  of  bankruptcies  it 
derives  exclusively  from  the  bankrupt  act.  Power  not  con- 
ferred  by  that  act  it  does  not  possess.  We  look  in  vain 
through  its  sections  to  find  any  authority  conferred  to  put 
the  estate  of  a  deceased  person  into  bankruptcy.  The  two- 
fold purpose  which  the  bankrupt  act  has  in  view,  viz:,  the 
equal  and  just  distribution  of  the  bankrupt's  estate,  j^mong 
his  creditors,  .and  the  discharge  of  the  bankrupt  from  his 
debts,  does  not  require  the  application  of  the  law  to  the  estate 
of  the  deceased  person.  The  laws  of  the  states  pro^de  for  an 
equitable  and  just  distribution  of  the  decedent's  estate,  and 
death  has  already  discharged  him  of  all  personal  liability. 
The  bankrupt  law  could,  in  the  case  of  a  deceased  person, 
accomplish  nothing  not  already  accomplished  without  it. 

While  there  is  no  direct  authority  given  by  the  bankrupt 
act  over  the  estates  of  deceased  persons,  the  implication  from 
what  is  expressed  is  strongly  against  such  a  jurisdiction.  Sec- 
tion 12  of  the  aot  (fiev.  St.  5090)  declares,  if  the  debtor  dies 
after  the  issuing  of  the  warrant,  the  proceedings  may  be  con- 
tinued and  concluded  in  like  manner  as  if  he  had  lived;  that 
is,  the  estate  of  a  deceased  may  be  administered  after  his 
death  if  the  court  has  acquired  jurisdiction  over  it  in  his  life- 
time. 

This  excludes  the  idea  that  such  jurisdiction  is  conferred 
unless  it  is  acquired  during  the  life-time  of  the  bankrupt.  It 
has,  therefore,  been  held  that  if  the  debtor,  in  a  case  of  invol- 
untary bankruptcy,  dies  after  the  issuing  of  the  order  to  show 
cause  and  before  the  trial,  the  proceedings  abate,  they  being 
analogous  to  actions  at  law  for  torts  which  abate  on  the 
death  of  the  party.     McDonald,  8  B.  B.  237. 

y.4,no.9 — 51 
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There  being  then  no  warrant  in  the  bankrupt  act  to  justify 
an  adjudication  in  bankruptcy  against  the  individual  estate 
of  ia  deceased  person,  can  such  proceedings  be  sustained 
against  his  estate  by  means  of  a  proceeding  against  the  late 
firm,  of  which  the  deceased  was  a  member? 

The  same  lack  of  authority  meets  us  here.  There  is  abso* 
lutely  no  expression  in  the  bankrupt  act  which  warrants  the 
assumption  that  the  bankrupt  court  can  take  jurisdiction  over 
the  individual  estate  of  a  deceased  partner.  The  law  does 
not  in  terms  confer  jurisdiction  over  the  assets  of  a  partner- 
ship, one  of  whose  members  is  dead.  Hence  it  has  been  held 
that  if  a  firm  is  dissolved  by  the  death  of  one  of  the  part- 
nerd,  the  executors  of  the  deceased  partner  cannot  be  brought 
into  bankruptcy.     In  re  Stevens,  1  Saw.  397,  5  B.  R.  112. 

And  if  the  administrator  of  the  deceased  partner  has  given 
the  necessary  bond  and  taken  charge  of  the  partnership  prop- 
erty the  district  court  may,  in  its  discretion,  even  refuse  to 
adjudge  the  partnership  bankrupt.  In  re  Daggett,  8  Dill.  83, 
and  8  B.  B.  433. 

I  conclude,  therefore,  that  over  the  individual  estate  of 
Jones  the  bankrupt  court  acquired  no  jurisdiction  by  this  pro- 
ceeding in  bankruptcy.  Nor  is  this  decision  to  be  overturned 
by  the  fact  that  the  executors  of  Jones  were  not  required, 
under  the  terms  of  the  will,  and  by  the  laws  of  Texas,  to 
account  to  the  probate  court.  If  they  had  been  purely  trus- 
tees, deriving  no  authority  whatever  from  the  probate  eourt^ 
the  estate  committed  to  them  could  not  be  drawn  into  bank- 
ruptcy. The  bankrupt  law  makes  no  provision  for  the  bank- 
ruptcy of  trust  estates,  except  by  proceedings  against  the 
cestui  que  trust.  The  only  reference  to  trust  property  is  the 
provision  that  "no  property  held  by  the  bankrupt  in  trust 
shall  pass  by  the  assignment." 

An  indispensable  requisite  to  an  adjudication  in  bank* 
ruptcy  is  the  existence  of  a  person  who  owns,  in  his  own  rights 
either  severally  or  jointly  with  another,  property  which  it  is 
the  purpose  of  the  adjudicant  to  bring  into  the  bankrupt 
court.  In  the  case  of  the  private  property  of  a  deceased 
partner  there  is  no  person  in  esse  against  whom  the  proceed- 
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iDgs  will  lie.  But  the  plaintiffs  insist  not  only  on  the  want 
of  jurisdiction  of  the  bankrupt  court  oyer  the  subject-matter, 
but  also  its  want  of  jurisdiction  over  the  person.  It  is  clear, 
if  what  has  already  been  said  is  true,  that  the  bankrupt  court 
acquired  no  jurisdiction  by  a  service  of  its  process  upon  the 
executor. 

The  only  method  by  which  the  property  of  a  partnership 
dissolved  by  death  can  be  drawn  into  the  bankrupt  court  is  by 
service  on  the  surviving  partner,  in  whom  is  the  title  to  all 
the  partnership  property.  TJlrich  was  the  surviving  partner 
of  the  firm  of  J.  Ulrich  &  Go.  No  service  of  any  kind  was 
ever  attempted  to  be  made  on  him.  But  it  is  said  he  ac- 
cepted a  discharge  from  the  bankrupt  court.  This,  however, 
does  not  cure  the  wiint  of  service,  at  least  so  far  as  it  con- 
cerns the  individual  property  of  Jones,  even  if  it  is  effectual 
as  to  the  partnership  property.  It  is,  to  put  it  in  the  best  light 
for  the  jurisdiction,  the  entry  of  an  appearance  after  judg- 
ment without  process  and  without  service  of  any  kind.  The 
acceptance  of  the  dischage  may  estop  Ulrich;  it  can  have  no 
other  effect.  My  view  is,  therefore,  that  the  bankrupt  court, 
by  the  proceedings  in  bankruptcy  against  J.  Ulrich  &  Co., 
acquired  no  jurisdiction  over  the  individual  property  of  Jones, 
a  deceased  member  of  the  firm,  and  that  the  title  of  defend- 
ant in  this  action  derived  through  said  proceedings  is  null 
and  void. 

With  the  bankrupt  proceedings  must  fall  the  plea  of  the 
two  years'  limitation  prescribed  by  the  second  section  o{  the 
bankrupt  act  against  suits  between  an  assignee  in  bankruptcy 
and  any  person  claiming  an  adverse  interest  touching  any 
property  or  rights  of  property  transferable  to  or  vested  in  the 
assignee.  If  the  bankrupt  proceedings  are  void  for  want  of 
jurisdiction  there  was  no  adjudication  of  bankruptcy,  no 
bankrupt,  no  assignee,  and  no  property  transferable  to  or 
vested  in  him.  In  short,  all  the  attempted  proceedings  in 
bmkruptcy  are  as  if  they  never  had  existed.  There  is,  there- 
fore, no  basis  for  the  limitation  to  rest  on. 

There  must  be  a  finding  and  judgment  for  the  plaintiffs. 
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In  re  B&ice,  Bankrupt. 
{DidfritiO&wi%BISF0wJwmy.    Koyember 29, 1880.) 

1.  Bankruptcy  — Pabthbbship  Pbopertt.— Partnership  property,  as 
well  as  indiyidual  assets,  should  be  included  in  the  schedules  of  a 
bankrupt. 

WUkiM  T.  Dai>i»,  IB  N.  B.  R.  60. 

X  Bakb — Tort. — An  interest  in  an  action  in  tort  need  not  be  included  in 
a  bankrupt's  schedules. 

a.  Sambt— Partnership— Tort.— Therefore  a  petition  to  yacate  the  dis- 
charge of  a  bankrupt,  upon  the  ground  that  he  failed  to  schedule  his 
partnership  interest  in  an  action  of  tort  for  fraud  and  deceit,  wUl  ba 
dismissed. 

In  Bankruptcy.    On  petition  to  vacate  discharp^e. 

I.  T.  Easton,  for  petitioners, 

Wm.  L.  Dayton,  for  bankrupt. 

Nixon,  D.  J.  This  is  a  proceeding  to  vacate  and  set  aside 
ti  discharge  in  bankruptcy.  The  ground  alleged  in  the  peti- 
tion is  that  the  bankrupt  wilfully  swore  falsely  in  the  affida- 
vit annexed  to  his  petition,  schedules,  and  inventory,  in  that 
he  swore  that  the  said  schedules  and  inventory  were  a  true 
statement  of  all  his  estate,  both  real  and  personal,  whereas, 
in  truth,  the  bankrupt,  at  the  time  of  making  the  affidavit  and 
petition  and  inventory,  had,  together  with  another,  an  inter- 
est in  a  suit  then  pending  in  the  supreme  court  of  the  state 
of  New  Tork,  to  recover  the  sum  of  $17,000  and  interest, 
which  suit  was  commenced  on  the  fourth  day  of  January, 
1877,  was  pending  and  undetermined  when  said  petition  was 
filed,  and  the  schedules  and  inventory  were  made,  and  was 
entitled  Riley  A.  Brick  and  William  W.  Campbell,  plaintiffs, 
and  Frank  F.  Fowler,  defendant,  and  that  such  proceedings 
were  had  thereon  that  a  judgment  was  recovered  on  the  twenty^ 
first  day  of  April,  1879,  in  favor  of  the  plaintiffs,  for  $17,- 
869.85,  for  damages  and  costs;  and  that  the  bankrupt  has 
now,  and  had  at  the  time  of  making  the  said  schedules,  in- 
ventory,  and  affidavit,  and  at  the  time  of  the  granting  of  the 
discharge,  an  interest  in  said  suit,  and  in  the  result  thereof^ 
of  which  bis  creditors  were  entitled  to  the  benefit.     * 


Digitized  by  VjOOQIC 


IS  BB  BfiXOK.  806 

The  bankmpt  has  answered  the  petition  denying  that  he  had 
any  beneficial  interest  therein,  whioh  was  assignable  under 
the  provisions  of  the  bankrupt  act,  and  further  submitting,  if 
he  had,  that  it  ifas  a  partnership  asset,  and  did  not  go  to  his 
assignee  for  the  benefit  of  his  individual  creditors. 

The  facts  are  substantially  as  follows :  The  bankrupt  was 
engaged  in  business,  in  the  year  1875,  with  one  William  H. 
Campbell,  under  the  firm  name  of  B.  A.  Brick  &  Co.,  and  in 
the  month  of  July  of  that  year  made  sale  to  the  Peekskill  Iron 
Company  of  600  tons  of  pig  iron  for  $13,322,  and  received  and 
accepted  in  payment  therefor  six  promissory  notes  of  the  com- 
pany, maturing  in  course  in  the  months  of  October  and  Novem- 
ber following.  The  sale  was  negotiated  by  Brick,  on  the  part 
of  the  partnership,  and  Fowler,  on  the  part  of  the  iron  com- 
pany, he  being  its  vice-president  and  trustee.  A  few  weeks 
after  the  completion  of  the  transaction  by  the  delivery  of  the 
iron  and  the  acceptance  of  the  notes  the  company  stopped 
payment  on  its  liabilities,  became  hopelessly  insolvent,  and 
paid  nothing  on  account  of  the  purchase.  Brick  &  Go.  claimed 
that  Fowler  was  personally  liable  for  their  loss,  on  account  of 
his  wilful  misrepresentations  of  the  pecuniary  condition  of  the 
company  made  by  him  to  Brick  while  the  negotiations  for  the 
sale  were  going  on.  He  was  accordingly  sued  in  an  action  of 
tort,  in  the  supreme  court  of  New  York,  for  his  false  and  fraud- 
ulent representations  of  the  solvency  of  the  company,  and, 
while  this  action  was  pending,  the  partner  Brick  filed  his  indi- 
vidual petition  in  bankruptcy  in  this  court  for  his  discharge 
from  his  personal  debts.  In  his  schedules  no  reference  was 
made  to  any  partnership  assets  or  partnership  liabilities,  nor 
to  this  claim  for  damages  against  Fowler. 
'  It  is  insisted  in  the  petition  to  vacate  the  discharge  that 
such  an  omission  by  the  bankrupt  is  proof  (1)  that  he  wil- 
fully swore  falsely  to  the  truth  and  correctness  of  his  sched- 
ules; and  (2)  that  he  concealed  his  assets  from  his  creditors- 

The  first  reason  assigned  by  the  counsel  of  the  bankrupt 
why  the  discharge  should  not  be  set  aside  on  the  ground  that 
the  schedules  did  not  contain  all  the  assets  of  the  bankrupt,  is 
based  on  the  proposition  that  where  an  individual  member  of 
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a  partnership  files  his  petition  in  bankruptcy,  and  makes  tip 
his  schedoles  without  mentioning  partnership  assets  or  debts, 
and  asks  for  his  discharge  only  from  his  individual  liabilities, 
he  is  not  required  by  the  law  to  include  any  partnership 
assets  in  his  schedules  of  property.  It  is  claimed  that  his 
discharge,  when  granted  upon  such  a  petition  and  adjudica- 
tion, applies  to  and  releases  him  only  from  his  individual 
debts,  and  does  not  release  him  from  his  partnership  obliga- 
tion. 

Much  support  for  such  a  proposition  is,  doubtless,  found  in 
a  number  of  the  adjudged  cases,  {In  re  Little,  1  N.  B.  B.  3^1; 
In  re  Sheppard,  8  N.  B.  B.  172;  Hudgins  v.  Lane,  11  N.  B. 
E.  462;  Cory  v.  Perry,  17  N.  B.  E.  147;)  and  I  have  so  much 
respect  for  the  opinion  of  the  learned  judges  who  have  thus 
held  that  I  hi^ve,  with  great  care  and  consideration,  examined 
the  grounds  on  which  thiey  have  founded  their  judgment,  and 
regret  that  I  am  unable  to  reach  the  same  conclusion. 

There  are  difficulties,  I  confess,  in  the  matter  growing  out 
of  the  provisions  of  the  bankrupt  act,  and  the  general  orders 
in  regard  to  proceedings  in  the  case  of  partnership;  but,  not 
stopping  to  set  forth  in  detail  the  reasons  for  my  opinion,  I 
think  that  Judge  Lowell,  in  WUkins  v.  Davis^  15  N.  B.  B.  60, 
has  correctly  stated  the  law,  and  indicated  the  proper  prac- 
tice, and  that  it  is  the  duty  of  the  bankrupt  in  such  cases  to 
include  in  his  schedules  his  interest  in  partnership  property, 
as  well  as  his  individual  assets. 

The  second  reason  assigned  is  that  only  such  property  «a 
is  assignable  should  be  included  in  a  bankrupt's  schedules, 
and  the  suit  in  question,  being  an  action  in  tort,  is  not  assign- 
able, and  would  not  pass  to  the  assignee  in  bankruptcy.    . 

Section  5016  of  the  Bevised  Statutes,  in  referring  to  the 
schedule  and  inventory  which  the  voluntary  bankrupt  must 
annex  to  his  petition,  provides  that  ''the  said  inventory  must 
contain  an  accurate  statement  of  all  the  petitioner's  estate, 
both  real  and  personal,  assignable  under  this  tiils,  describing 
the  same,  and  stating  where  it  is  situated,  and  whether  there 
are  any,  and,  if  so,  what  encumbrances  thereon*  **  What 
description  of  property  is  stated  to  be  assignable? 
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Section  5044  provides  for  the  assignment  of  the  bankrupt's 
estate  to  the  assignee  by  the  judge  or  register  as  soon  as  the 
aissignee  has  been  appointed  and  qualified,  and  the  property 
which  is  vested  in  him  by  the  deed  is  set  forth  in  section 
6046,  to- wit:  **A11  property  conveyed  by  the  bankrupt  in 
fraud  of  his  creditors ;  all  rights  in  equity,  choses  in  action, 
patent-rights,  and  copyrights;  all  debts  due  him  or  any  per- 
son for  his  use,  and  all  liens  and  securities  therefor ;  and  all 
his  rights  of  action  for  property  or  estate,  real  or  personal, 
and  for  any  cause  of  action  which  he  had  against  any  person 
arising  from  contract,  or  from  the  unlawful  taking,  or  deten- 
tion, or  injury  to  the  property  of  the  bankrupt ;  and  aU  his 
rights  of  redeeming  such  property  or  estate,  together  with  the 
like  right,  title,  power  and  authority  to  sell,  manage,  dispose 
of,  sue  for,  and  recover  or  defend  the  same,  as  the  bankrupt 
might  have  had  if  no  assignment  had  been  made.* 

It  will  be  perceived  that  this  includes  causes  of  action 
which  the  bankrupt  had  against  persons  arising  from  con- 
tract, or  from  the  unlawful  taking,  or  detention,  or  injury  to 
his  property,  but  not  causes  of  action  arising  ex  delicto:  and 
clearly  the  bankrupt  is  not  required  to  put  upon  his  sched- 
ules any  rights  which  would  not  pass  to  the  assignee. 

I  am  not  without  authority  for  this  construction  of  the 
statutes.  In  In  re  Crockett,  2  N.  B.  B.  210,  the  learned 
judge  of  the  district  court  of  the  United  States  for  the  south- 
ern district  of  New  York  had  occasion  to  examine  into  the 
question  whether  there  were  any  assets  of  a  former  copart- 
nership in  existence  at  the  time  of  filing  a  petition  in  bank- 
ruptcy. In  speaking  of  one  of  the  alleged  assets  he  says: 
''The  claim  against  Black  Brothers  &  Co.  is  shown  to  be  a 
claim  in  suit  arising  from  the  fact  that  Black  Brothers  & 
Co.  recommended  a  certain  person  to  the  copartnership  as 
worthy  of  trust,  and  the  copartnership,  on  such  recommen- 
dation, entrusted  merchandise  to  such  person  for  sale,  and 
he  disposed  of  it,  and  did  not  account  for  the  proceeds.  The 
suit  is  brought  for  fraudulently  and  deceitfully  recommend- 
ing a  person  as  worthy  of  trust  and  confidence.  Such  a 
claim  is  not  within  the  description  in  the  fourteenth  section 
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(§  5046)  of  the  act,  of  the  assets  which  pass  to  the  assignee 
in  bankruptcy.  It  is  not  a  debt  or  security  for  a  debt,  or  a 
right  in  equity,  or  a  chose  in  action,  or  a  right  of  action  for 
property;  nor  is  it  a  right  of  action  for  a  cause  of  action 
arising  from  contract.  It  is  an  action  of  tort  for  the  fraud 
and  deceit,  and  not  an  action  on  a  contract.** 

As  the  bankrupt  was  not  required  to  inventory  such  a 
dainii  and  as  all  the  reasons  for  setting  aside  the  discharge 
are  founded  upon  such  omission^  the  petition  must  be  dis- 
missed, with  costs. 


BsiTTOir,  Assignee,  etc.,  v.  Brewster  and  others. 
(Cinmit  Chw%  S.  D.  New  York.    November  22, 1S80.) 

Blatohford,  0.  J.  I  have  attentively  examined  the  evi- 
dence in  this  case,  and  the  briefs  of  the  counsel,  and  concur  in 
the  conclusion  arrived  at  by  the  court  below,  and  for  the  reasons 
assigned  in  the  decision  of  the  district  judge.  The  controlling 
questions  in  the  case  are  so  fully  considered  in  that  decision 
that  I  deem  it  unnecessary  to  discuss  them  at  length. 

The  decree  of  the  district  court  is  affirmed,  with  oosta. 

Note.    See  Britton  t.  Br&witert  2  Fbd.  Hep,  160. 


In  re  Corwin,  Bankrupt. 
Otreuit  Court t  S.  D.  New  York.    November  U,  1880.) 

Starr  d  Hooker ^  for  the  creditors. 

fi.  E.  Howlandj  for  the  bankrupt. 

Blatohford,  0.  J.  I  concur  fully  in  the  decision  made  by 
the  district  court  in  this  case,  and  in  the  reasons  assigned  by 
that  court  therefor.  The  order  made  by  that  court  April  10, 
1880,  was  correct,  and  the  prayer  of  the  petition  of  review  is 
denied,  with  costs. 

NoTBL    Bee  In  the  matter  of  William  8,  Corwin,  1  Fed.  Rep.  847. 
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Knox  ft  Osbobn  9.  Quioksilteb  Mzking  Co. 

{OireuU  Court,  D.  California,    October  12, 1880.) 

1.  Pateht— lNFiuiiGEMEN'r--QxncKfliLVBK  FiTBNACBS.— A  patent  iflsaed 

to  the  complainants,  June,  1870,  for  impTovementa  in  furnaces  for 
roasting  ores,  and  more  particularly  for  extracting  the  volatUe  por- 
tions of  ores,  from  which  it  is  only  desired  to  saye  the  fumes,  such  as 
cinnabar  or  quicksilyer-yielding  ores,  and  also  for  improvements  in 
the  condensers,  whereby  the  metallic  or  other  sulphurous  vapors  are 
.  rapidly  and  effectually  refrigerated  without  actual  contact  with  water, 
Jidd  not  irtfringed^ 

2.  SAMifr— Bamb— Saicb.— A  patent  issued  to  the  complainants,  July,  1871, 

for  an  improvement  in  such  furnaces,  by  substituting  for  the  pigeon- 
hole partitions  a  series  of  vertical  arches,  each  lower  arch  receding 
from  the  one  above,  so  that  the  angle  would  be  greater  than  the  slope 
at  which  the  ore  would  lie,  thun  nreventinff  the  filling  un  of  the 
passages,  hM  not  infringed, 

8.  Same— Clahc—Bfboificatiohs.— A  claim  for  an  automaticaUy-tecaing 
furnace  for  roasting  ores  toiU  not  be  mutained  where  the  furnace 
described  in  the  specifications  is  fed  by  hand  at  the  top  of  the  ore 
chamber,  and  no  oontrlvance  is  shown  for  feeding  it  in  any  other 
way. 

4.  Samb— OoHTiNUOTTSLT-  WoBXiNO  QuicKSiLVSB  FUBNAOBS.— The  appli- 
cation to  quicksilver  furnaces  of  a  mode  of  operation  well  known  and 
used  in  other  furnaces,  by  which  ore  is  constantly  subjected  to  heat| 
is  not  the  proper  subject  of  a  patent. 

Wheaton  d  Scrivner,  for  complainants. 

McAllister  dt  Bergin,  for  defendant. 

Field,  G.  J.  This  is  a  suit  in  equity  for  an  alleged  infringe- 
ment  of  three  patents  for  improvements  in  quicksilver'  fur- 
naces, .held  by  the  complainants,  with  a  prayer  that  the 
defendant  may  be  compelled  to  account  for  and  pay  over  to 
them  the  gains  and  profits  derived  from  the  use  of  the  im- 
provements, and  be  restrained  from  further  infringement. 

One  of  the  patents  was  issued  to  Blodgett  Britton  and 
assigned  to  the  complainants.  It  is  admitted  that  no  furnace 
wa^  ever  built  in  accordance  with  its  specifications,  and  all 
claim  for  damages  under  it  is  waived.  The  other  two  patents 
were  issued  to  the  complainants — the  first  in  June,  1870,  the 
second  in  July  1871«    The  first  patent  is  for  improvements 
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in  furnaces  for  roasting  ores,  and  more  parfcicularly  for  ex- 
tracting the  volatile  portions  of  ores,  from  which  it  is  only 
desired  to  save  the  fumes,  such  as  cinnabar  or  quicksilver- 
yielding  ores,  and  also  for  improvements  in  the  condensers, 
whereby  the  metallic  or  other  sulphurous  vapors  are  rapidly 
and  effectually  refrigerated  without  actual  contact  with  water. 
The  specifications  describe  minutely  the  improvements,  and 
are  accompanied  with  drawings  illustrating  the  construc- 
tion of  a  furnace  with  them.  The  principal  feature  of  the 
improvements  consists  in  placing  the  fire-place  on  the  side  of 
the  body  of  the  furnace  several  feet  from  its  bottom,  sepa- 
rated from  the  chamber  in  which  the  ores  are  deposited  by 
grate  bars  called  a  pigeon-hole  partition,  and  having  on  the 
opposite  side  of  the  chamber,  a  little  higher  up  than  the  fire- 
place, a  discharge  or  draft  opening  faced  with  a  similar  pigeon- 
hole partition,  though  of  greater  capacity  than  the  gratings 
of  the  fixe-place.  A  cross  draft  is  thus  produced,  subjeotino; 
the  ores,  as  is  said,  to  a  greater  heat  than  if  the  draft  were 
vertical,  and  the  fumes  passed  out  at  or  near  the  top  of  the 
furnace.  Another  feature  of  the  improvements  consists  in 
the  gradual  contraction  in  width  of  the  furnace  towards  the 
bottom,  with  an  incline  which  conveys  the  refuse  ore  to  a 
floor,  from  which  it  can  be  readily  removed  by  hand  or 
machinery.  A  third  feature  of  the  improvements  consists 
in  having  a  small  door  at  the  upper  end  of  the  furnace, 
through  which  the  ore  is  passed  into  the  chamber;  and,  if  the 
chamber  is  kept  filled,  the  ore  will  constantly  settle  towards 
the  bottom,  and  as  it  passes  between  the  fire-place  and  draft 
opening  be  thoroughly  roasted,  and  the  vapors  carried  off 
through  the  draft  opening  and  down  a  vertical  pipe  into  the 
condenser.  The  specifications  also  describe  an  alleged  im- 
provement in  the  condenser;  but,  as  this  improvement  was 
not  pressed  on  the  argument,  it  need  not  be  further  noticed. 
The  claims  made  upon  these  improvements,  omitting  the 
one  in  relation  to  the  condenser,  are :  (1)  Placing  the  fire- 
place and  draft  opening  on  opposite  sides  of  the  body  of  the 
furnace,  so  as  to  draw  the  heat  through  the  passing  ore,  sub- 
gtantially  as  described.    (^)  Contracting  the  chamber  at  the 
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bottom  of  the  furnace  in  combination  with  one  or  more  in- 
cliiied  planes,  substantially  as  described.  (3)  An  automatic- 
ally feeding  furnace,  in  which  the  ore  is  carried  by  the  super- 
incumbent weight  in  position  to  be  acted  upon  by  the  heat, 
substantially  as  described. 

The  second  patent  of  the  complainants  is  for  an  improve- 
ment in  the  furnace,  by  substituting  for  the  pigeon-hole  par- 
titions a  series  of  vertical  arches,  each  lower  arch  receding 
from  the  one  above,  so  that  the  angle  would  be  greater  than 
the  slope  at  which  the  ore  would  lie,  thus  preventing  the 
filling  up  of  the  passages.  With  the  pigeon-hole  partitions, 
the  finer  portions  of  the  ore  would  gradually  work  into  the 
holes  and  fill  them  up.  The  receding  arches  obviate  this 
difficulty.  This  second  patent  also  embraces  a  new  device 
for  feeding  the  fire  with  the  brush  used  for  fuel;  but  ds  no 
infringement  of  this  invention  is  alleged,  it  need  not  be  fur- 
ther referred  to. 

The  second  claim  mentioned,  relating  to  the  contraction 
of  the  furnace  at  the  bottom  in  combination  with  inclined 
planes,  was  not  pressed  on  the  argument.  It  was  substan- 
tially conceded  that  it  could  not  be  sustained.  The  case  of 
the  complainants  must  rest,  therefore,'  upon  the  claim  for  the 
cross  draft  with  the  pigeon-hole  partitions,  or  the  receding 
arches,  and  the  claim  for  an  automatically-feeding  furnace  in 
which  the  ore  is  constantly  carried  by  the  superincumbent 
weight  into  a  position  to  be  acted  upon  by  the  heat. 

This  last  claim  cannot  be  sustained.  There  is  no  auto- 
matically-feeding furnace  in  the  case.  The  furnace  described 
is  fed  by  hand  at  the  top  of  the  ore  chamber,  and  no  con- 
trivance is  shown  for  feeding  it  in  any  other  way.  The  claim 
does  not  correspond  with  or  cover  the  specifications,  and 
in  such  cases  the  patentees  are  confined  to  what  is  expressed 
in  their  claim.     Merrill  v.  Yeomans,  94  U.  S.  668. 

But,  assuming  that  the  claim  could  be  extended  so  as  to 
cover  a  continuously- working  furnace,  the  position  of  the  pat- 
entees with  reference  to  it  would  not  be  improved.  The 
inode  of  operatidn  by  which  ore  is  constantly  subjected  to 
heat  was  not  discoyered  or  invented  by  them.     It  had  been 
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used  in  limekilns  for  many  years  before  their  patent  was 
issued,  and  before  their  attention  had  been  directed  to  fur- 
naces for  quicksilver-bearing  ores.  They  only  applied  what 
was  well  known  and  used  in  other  furnaces  to  a  quicksilver 
furnace. 

There  is  also  evidence  in  this  case — ^not  presented,  as  I  am 
informed,  in  the  Oreat  Western  Mining  Case  —  of  the  exist- 
ence  and  use  at  various  places  in  Europe  of  continuously- 
working  quicksilver  furnaces  anterior  to  the  complainants* 
invention.  Professor  Church,  a  gentleman  shown  to  be  exten- 
sively acquainted  with  furnaces  for  roasting  and  smelting 
ores,  testifies  to  having  seen  several  of  them  in  operation 
there.  It  may  be  and  probably  is  true  that  the  complain- 
ants were  the  first  persons  in  this  country  to  put  into  opera- 
tion a  continuously-working  quicksilver  furnace;  but  they  are 
not  the  originators  of  the  idea  of  a  furnace  of  that  kind. 

As  to  the  first  claim — for  the  cross  draft  with  the  pigeon- 
hole partitions,  or  receding  arches — it  is  sufficient  to  say  that 
the  defendants  are  not  using  those  devices,  and  have  not 
used  them,  or  what  can  be  regarded  as  an  equivalent  for 
them.  They  are  not,  therefore,  infringers.  The  fire-place 
in  their  furnace  has  no  pigeon-hole  partition,  and  is  near 
the  bottom  of  the  furnace.  They  have  no  cross  draft,  but 
use  a  vertical  draft,  such  as  is  employed  in  all  other  furnaces 
where  an  outlet  is  desired  for  the  fumes  of  the  subject  con- 
sumed or  heated. 

This  case  has  been  heard  upon  evidence  more  extended 
than  that  presented  in  the  case  of  the  Great  Western  Mining 
Co.,  and  much  new  information  as  to  quicksilver  and  other 
furnaces  previously  used  has  been  furnished.  The  case  has 
been  prepared  and  presented  by  counsel  on  both  sides  with  a 
fullness  and  learning  worthy  of  all  admiration  It  will  not 
probably  rest  here,  but  find  its  way  to  the  supreme  court  of 
the  United  States,  where  all  errors  of  mine  will  be  corrected. 

The  improvements  of  the  complainants,  in  my  judgment, 
have  not  been  infringed  by  the  defendant.  A  decree  must 
therefore  be  entered  dismissing  the  bill,  with  costs;  and  it  is 
so  ordered. 
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Enoz  and  another  v.  New  Idsu  Miniko  Co.     . 
(C!^(wt<  Court,  D,  Oalifamia.    October  12, 1880.) 

Wheaton  d  Serivner,  for  complainants. 

McAllister  d  Bergin,  for  defendant. 

Field,  G.  J«  This  case  is,  in  its  essential  features,  similar 
to  that  of  Kno3S  d  Osborn  v.  The  Quicksilver  Mining  Co.  lante, 
809.]  The  use  by  the  defendant  of  a  pigeon-hole  partition  on 
one  side  of  the  furnace,  between  the  ore  chamber  and  fire  cham- 
ber, does  not  affect  the  conclusions  reached.  The  defendant  has 
no  pigeon-hole  partition  between  the  ore  chamber  and  vapor 
outlet,  and  no  equivalent  for  such  pigeon-hole  partition.  The 
fire-place  in  the  defendant's  furnace  is  on  a  level  with  the 
bottom  of  the  ore  chamber,  while  in  the  complainants'  furnace 
it  is  some  13  feet  above  the  bottom  of  the  ore  chamber.  The 
relative  position  of  the  fire-place  and  the  vapor  outlet  in  the 
defendant's  furnace  is  not  such  as  to  create  a  cross  draft, 
which  is  the  main  feature  of  the  complainants'  furnace.  The 
draft  in  the  defendant's  furnace  is  a  vertical  draft. 
.  A  decree  of  dismissal,  with  costs,  must  be  entered  in  this 
ease^  and  it  is  so  ordered. 


United  States   A  Foreign   Salamandeb  FoiiTiNa    Oo«  o« 

Asbestos  Feltino  Co.* 

{Circuit  Court,  S.  D.  New  York.    September  1, 1880.) 

L  Patent  No.  100,364— Patent  No.  114,711—lNTERPBi.^fiNCB.— The  first 
claim  of  patent  No.  100,354,  granted  March  1, 1870,  to  one  Baumann, 
w  inealid,  upon  the  ground  of  interference  with  the  claims  of  patent 
No.  114,711,  granted  May  9, 1871,  to  the  plaintiff,  upon  the  inyentio^ 
of  one  Rilej. 

\  tSee  ir^ra^  81«. 
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2.  Intebfbrencb— PoRMER  SuiT— JUDGMENT.— Where  the  question  of 
such  interference  was  the  subject  of  dispute  in  two  distinct  suits  in 
two  separate  districts,  and  the  defendant  in  the  second  suit  defended 
the  first  suit,  it  was  hdd  that  the  issues  were  the  same  in  the  two 
suits ;  that  the  record  in  the  former  suit  was  proper  evidence  in  the 
latter  suit,  and  that  the  judgment  in  the  first  suit  concluded  ths 
defendant  in  the  second  suit. 

In  Equity. 

Oeorge  E,  Betton,  for  plamtiflF. 

Jonathan  Marshall,  for  defendant. 

Blatghfobd,  G.  J.  The  plaintifiP,  as  the  owner  of  patent 
No.  114,711,  granted  May  9,  1871,  to  it  on  the  invention  of 
John  Eiley,  brings  this  bill  to  have  cancelled  and  annulled  a 
patent,  No.  100,354,  granted  March  1, 1870,  to  one  Baumann. 
The  bill  avers  that  on  the  application  of  Biley  for  his  pat- 
ent his  application  was  pnt  in  interference  with  the  patent 
of  Baumann  i  that  priority  of  invention  was  decided  in  favor 
of  Riley  by  the  patent  office  April  20, 1871 ;  that  the  defend- 
ant owns  the  Baumann  patent;  that  the  plaintiff  commenced 
suit  at  law  in  the  Massachusetts  district  against  two  corpora- 
tions for  infringing  said  patent  by  the  use  of  certain  materia] 
put  on  their  boilers  and  pipes  by  the  agent  of  the  defendant  in 
this  suit;  that  said  suits  were  defended  by  the  defendant  in 
this  suit ;  that  it  set  ^p,  among  other  defences  therein,  that  the 
said  invention  of  Biley  was  not  new  by  reason  of  said  Bau- 
mann patent  and  invention;  that  the  court,  on  a  trial,  sus- 
tained the  Biley  patent  by  its  decision,  and  the  defendant  is 
concluded  thereby;  and  that  the  two  patents  are  conflicting 
and  interfering  patents.  The  bill  alleges  that  Biley  was  the 
first  inventor. 

The  answer  alleges  that  Baumann  was  the  first  inventor. 
It  does  not  deny  that  the  suits  in  Massachusetts  were  de- 
fended by  it,  or  that  it  set  up,  among  other  defences  therein, 
that  said  invention  of  Biley  was  not  new  by  reason  of  said 
Baumann  patent  and  invention.  It  denies  that  the  Baumann 
patent  formed  any  part  of  the  issues  on  which  the  Massa- 
chusetts suit  was  tried;  and  that  the  defendant  is  not  to  be 
j)rejudiced  by  reason  of  said  suit,  because  it  was  not  a  party 
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to  it,  and  because  no  party  having  any  interest  in  the  Bau- 
mann  patent  was  a  party  to  said  snit,  and  because  the  de- 
fendant bad  at  that  time  no  interest  in  the  Baumann  patent. 
The  plaintiff  put  in  evidence  in  this  suit  the  record  in  one  of 
the  Massachusetts  suits, — that  against  the  Merrimack  Manu- 
facturing Company, — ^under  an  objection  by  the  defendant 
that  it  was  incompetent*  It  appears  by  the  proofs  in  this 
suit  that  the  defendant  supplied  the  covering  for  boUers  and 
pipes  used  by  the  defendant  in  the  Massachusetts  suit;  that 
the  president  of  the  defendant  employed  the  counsel  who 
defended  that  suit ;  and  that  the  defendant  paid  for  the  serv- 
ices of  said  counsel.  The  record  in  the  Massachusettes  suit 
shows  that  that  suit  was  brought  on  said  patent  No.  114,7119 
with  other  patents;  that  the  answer  in  that  suit  sets  forth 
that  the  things  claimed  in  the  Biley  patent  were,  before  Biley 
invented  them,  described  in  the  said  patent  granted  to  Bau- 
mann, and  known  to  and  used  by  said  Baumann ;  and  that 
the  finding  of  the  court  was  that  the  defendant  had  infringed 
the  first  and  second  claims  of  the  Biley  patent.  It  is  plain 
that  the  first  claim  of  the  Baumann  patent  interferes  with 
the  three  claims  of  the  Biley  patent.  The  relief  to  be  given 
by  the  court,  under  section  4918  of  the  Bevised  Statutes,  in 
the  case  of  interfering  patents,  is  relief  to  be  given  on  a  de- 
termination of  the  question  as  to  which  one  of  the  two  pat- 
ents was  the  first  invention  of  the  interfering  matters.  A 
reference  to  section  4904  shows  that  interference  means  a 
dispute  on  the  question  of  priority  of  invention.  That  is  the 
dispute  in  this  suit  as  between  Baumann  and  Biley.  That 
was  the  dispute  in  the  Massachusetts  suit  as  between  Bau- 
mann and  Biley,  the  defendant  in  this  suit  having  defended 
that  suit,  and  set  up  in  the  answer  therein  that  Biley  was 
not  and  that  Baumann  was  the  inventor  of  what  is  claimed 
in  the  Biley  patent.  The  issues  were  the  same  in  the  two 
suits.  On  the  foregoing  facts  it  must  be  held  that  the  record 
in  the  Massachusetts  suit  is  proper  evidence  in  this  suit,  and 
that  the  judgment  in  that  suit  concludes  the  defendant  on  the 
question  of  priority  of  invention  as  between  Baumann  and 
Biley. 
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There  must  be  a  decree  declaring  the  Baumann  patent 
invalid,  as  to  its  first  claim,  in  the  whole  of  the  United 
States,  as  respects  the  defendant  and  all  persons  who  shall 
derive  title  under  it,  to  or  in  said  patent  subsequently  to  the 
entry  of  such  decree,  with  costs. 


IThited  States    &    Foreiqn   Salamandeb  FBLTora  Go.  9. 

Asbestos  Pelting  Co.* 

{Ureuii  Ci>urt,  8.  D,  Ifew  York.    September  1, 1880.) 

George  E.  Betton,  for  plaintiff. 

Johnathan  Marahali,  for  defendant. 

Blatchfobd,  G.  J.  This  suit  is  brought  for  the  infringe- 
ment of  patent  No.  114,711,  granted  to  the  plaintiff  on  the 
invention  of  John  Siley,.  May  9,  1871.  The  bill  sets  up  that 
the  plaintiff  brought  a  suit  at  law  for  the  infringement  of 
that  patent  in  the  Massachusetts  district  against  the  Merri'* 
mack  Manufacturing  Company;  that  the  material  used  by 
the  defendant  in  that  suit  was  supplied  and  put  on  by  the 
agents  of  the  defendant  in  this  suit,  and  is  the  same  as  that 
made  and  used  by  the  defendant  in  this  suit;  that  the  defend- 
ant in  this  suit  defended  that  suit,  its  president  being  person- 
ally present  at  the  trial  and  giving  directions  with  regard  to 
the  same;  that  the  answer  in  that  suit  set  up  as  a  defence  a 
patent  granted  to  one  Baumann,  No.  100,354,  March  1, 1870 ; 
that  the  judgment  of  the  court  was  in  favor  of  the  plaintiff, 
and  that  the  defendant  is  bound  by  said  decision. 

The  answer  in  this  suit  does  not  deny  that  the  defendant 
in  this  suit  defended  the  Massachusets  suit,  but  avers  that 
the  Baumann  patent  was  not  introduced  in  evidence  in  the 
Massachusets  suit.  The  plaintiff,  put  in  evidence  in  the  suit 
the  record  of  the  Massachusetts  suit,  under  an  objection  of 
the  defendant  that  it  was  incompetent.     It  appears  by  the 

*See  ante^  813. 
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proof  and  in  this  suit  that  the  defendant  supplied  the  cover- 
ing for  boilers  and  pipes  used  by  the  defendant  in  the  Mas- 
sachusets  suit;  that  the  president  of  the  defendant  employed 
the  counsel  who  defended  that  suit,  and  that  the  defendant 
paid  for  the  services  of  said  counsel.  The  record  in  the 
Massachusets  suit  shows  that  that  suit  was  brought  on  sai4 
patent  No.  114,711,. with  other  patents;  that  the  answer  in 
that  suit  sets  forth  that  the  things  claimed  in  the  Biley  pat- 
ent were  before  Biley  invented  those  described  in  the  patent 
No.  100,354,  granted  to  Baumann  March  1, 1880,  and  known 
to  and  used  by  said  Baumann;  and  that  the  finding  of  the 
court  was  that  the  defendant  had  infringed  the  first  and  sec- 
ond claims  of  the  patent  No.  114,711.  On  the  foregoing 
facts  it  must  be  held  that  the  record  in  the  Massachusets  suit 
is  proper  evidence  in  this  suit,  and  that  the  judgment  in  that 
suit  concludes  the  defendant  as  to  the  Baumann  patent,  and 
as  to  the  alleged  prior  knowledge  and  use  by  Baumann. 

For  the  same  reasons  that  judgment  concluded  the  defend- 
ant as  to  the  patent  No.  76,773,  granted  April  14,  1868,  to 
Henry  W.  Johns,  and  as  to  any  alleged  prior  knowledge  and 
use  by  Johns,  the  Biley  patent  is  not  invalidated  by  the 
Hardy  &  Lay  patent,  No.  94,739,  or  the  Selden  &  Eid  patent. 
No.  83,414,  or  the  French  patent,  No.  94,882,  or  any  of  the 
other  patents  or  matters  put  in  evidence  by  the  defendant. 

The  proof  is  satisfactory  that  the  defendant  has  infringed 
the  first  and  second  claims  of  the  plaintiff's  patent,  and  there 
must  be  a  decree  for  the  plaintiff  for  a  perpetual  injunction, 
and  an  account  of  profits  and  damagesi  with  costs. 

r.4,no.9—  69 
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MoGabty  and  another  v.  Steam-Fbopellbb  Om   of  Naw 

Bbdfobd. 

(District  Court,  8.  D.  New  Tcrh.    November  30, 1880.) 

L  Garntshmbnt— Wages— Seamen.— The  wages  earned  by  a  seaman,  in 
the  coastwise  trade  of  the  United  States,  are  not  sabject  to  garnish- 
ment at  the  instance  of  the  creditor  of  the  seaman  in  an  action  at  Jaw 
brought  in  a  state  court 

2.  Saks— Same — Same — Jurisdiction. — The  Judgment  of  a  state  cour^ 
in  such  case,  directing  the  garnishee  to  pay  such  wages  to  a  creditor, 
is  void  for  want  of  Jurisdiction. 

8.  Same — Plea  in  Bab.— A  garnishee  cannot  plead  such  Judgment  in  bar, 
where  it  does  not  appear  that  execution  has  been  awarded  against 
him,  or  that  he  has  been  called  on  or  compelled  to  pay  the  same. 

In  Admiralty. 
'Alexander  dk  Ash,  for  libellants. 

Evarts,  Southmayd  d  Chaate,  for  claimants. 

Benediot,  D.  3.  This  is  a  proceeding  in  rem,  instituted  by 
Daniel  McCarty  and  Owen  Hare,  to  enforce  against  the  steam- 
propeller  City  of  New  Bedford  a  lien  for  their  wages,  earned 
in  the  navigation  of  that  vessel  in  the  coastwise  trade  of  the 
United  States,  to-wit,  in  coastwise  trade  between  the  city  of 
Fall  Biver,  in  the  state  of  Massachusetts,  and  the  city  of  New 
Tork,  by  way  of  Narraganset  bay,  the  Atlantic  ocean.  Long 
Island  sound,  the  East  river,  and  the  waters  of  New  York 
harbor. 

The  libel  was  filed  in  the  sbutbem  district  of  New  York  on 
the  twentieth  day  of  February,  1880.  The  Old  Colony  Steam- 
boat Company  intervened  as  claimants  of  the  vessel,  asserting 
that  at  the  time  of  the  filing  of  the  libel  the  vessel  was  owned 
by  them;  and  on  March  the  17th  filed  an  answer  to  the  libel, 
setting  up  in  bar  of  the  action  that,  on  the  twenty-fourth  day 
of  January,  1880,  and  the  seventh  day  of  February,  1880,  the 
moneys  in  their  hands  then  due  the  libellant  Hare,  and  which 
had  been  earned  by  him  in  the  navigation  of  the  said  steam- 
propeller,  were  in  the  city  of  Fall  River  attached  by  a  consta- 
ble of  said  city,  by  virtue  of  a  writ  issued  out  of  the  second 
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distriot  court  of  the  county  of  Bristol  and  state  of  Massachu- 
setts, in  an  action  commenced  in  said  court,  and  then  pend* 
ing  between  George  8.  Eddy,  as  plaintiff,  and  said  Hare  as 
defendant. 

In  regard  to  the  demand  of  the  libellant  McGarty  similar 
matter  is  plead  in  bar,  save  only  that  in  the  suit  against 
MoCarty  the  attachment  was  served  on  the  twenty-seventh 
day  of  February,  and  subsequent  to  the  commencement  of  this 
proceeding. 

Thereaf ter,  and  on  the  eighteenth  day  of  May,  the  claim- 
ants  filed  a  supplemental  answer,  wherein  it  was  further 
averred  that,  upon  the  return  of  the  said  writ  of  attachment 
in  the  suit  of  Eddy  against  Hare,  the  plaintiff  filed  his  decla- 
ration that  the  defendant  owed  him  $50 ;  that  the  Old  Colony 
Steam-boat  Company  appeared  in  said  suit  as  garnishee,  and 
on  the  sixteenth  day  of  February,  1880,  filed  their  answer, 
claiming,  as  matter  of  law,  that  the  wages  of  said  Hare  in 
their  hands  were  exempt  from  attachment,  and  subsequently 
their  additional  answer,  alleging  the  commencement  of  this 
proceeding  by  the  libellant;  that  said  Hare  did  not  appear 
in  said  suit,  and  on  the  twelfth  day  of  May  it  was  adjudged 
by  the  said  second  district  court  that  the  said  Eddy  recover 
against  the  said  Hare  the  sum  of  $50,  and  the  Old  Colony 
Steam-boat  Company  were  charged  on  their  answer  with  the 
payment  to  said  Eddy  of  the  amount  earned  by  him  from  the 
company;  that  the  said  judgment  still  remains  in  full  force 
and  effect,  and  the  said  company  has  been  and  is  thereby 
directed  to  pay  to  said  Eddy,  on  account  of  the  amount  found 
due  to  him  from  said  Hare,  the  entire  amount  of  the  wages 
which  are  claimed  by  him  in  this  suit. 

To  this  answer  the  libellants  have  excepted,  upon  the  ground 
that  the  matters  above  stated  are  no  bar  to  the  present  pro- 
ceeding. 

In  regard  to  the  wages  of  the  libellant  McCarty,  the  excep- 
tion has  been  submitted  to,  the  attachment  having  been  served 
subsequent  to  the  filing  of  the  libel.  In  regard  to  the  wages 
of  the  libellant  Hare,  the  answer  is  insisted  upon,  and  the  court 
is.  now  palled  pn  to  determine  its. sufficiency. 
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The  principal  question  thus  presented  is  whether  the  wages 
earned  by  a  seaman  in  the  coastwise  trade  of  the  United  States 
are  subject  to  garnishment  at  the  instance  of  a  creditor  of  the 
seaman  in  an  action  at  law  brought  in  a  state  court.  This 
question  appears  to  have  received  little  or  no  attention  in  the 
eourts  of  this  country,  but  is  one  deserving  a  careful  exami- 
nation. In  most  maritime  countries  such  a  question  could 
liot  be  deemed  an  open  one.  As  early  as  the  Gonsolato  it  was 
declared  that  against  the  wages  of  the  seaman  no  creditor  of 
the  ship,  nor  any  other  person,  can  say  anything  or  do  any- 
thing; for  the  seamen  must  have  their  wages  at  the  place 
where  the  master  has  promised  to  pay  them.  Gonsolato  del 
Mare,  c.  95;  2  Pard.  Lois  Maritime,  131.  It  was  not  to 
be  expected  that,  in  a  compilation  of  such  antiquity  as  the 
Gonsolato,  the  modem  proceeding  by  garnishment  would  be 
mentioned  in  terms.  But  the  language  employed  is  broad 
enough  to  cover  such  a  proceeding,  and  the  principle  declared 
is  plainly  inconsistent  with  the  right  of  a  creditor  to  divert 
the  seaman's  wages  into  his  own  pocket  by  means  of  the  pro- 
cess of  garnishment. 

The  principle  declared  in  the  Gonsolato,  and  thus  made  pari 
of  the  law  of  the  maritime  world  as  then  understood,  appears 
to  have  taken  the  form  of  ^n  authoritative  order  in  France  in 
the  year  1748,  (Gaumont,  Diet.  Droit  Mar.  title  "Gens  de  Mer,  ** 
§  8,  No.  19,)  from  which  time  to  the  present,  as  it  is  believed^ 
the  law  of  that  great  commercial  nation  has  declared  seaman's 
wages  to  be  exempt  from  attachment  at  the  suit  of  his  cred- 
itor, except  for  debts  of  a  certain  character,  and  then  only  by 
virtue  of  express  permission  granted  by  official  authority. 
The  importance  attached  to  this  exemption  in  France  is  seen 
by  its  careful  preservation  during  more  than  100  years.  In 
that  country  it  is  not  even  permitted  to  attach  the  wages  of  a 
seaman  when  deposited  by  him  in  a  savings  bank. 

To  the  same  effect  has  been  the  law  of  England,  at  least 
from  the  year  1728  up  to  the  present  time.  The  act  of  George 
II.  c.  36,  declares  that  the  "payment  of  wages  shall  be  good, 
valid  in  law,  notwithstanding  any  action,  bill  of  sale,  attach- 
ment^  or  encumbrance  whatsoever/    While  the  act  17-18 


Digitized  by  VjOOQIC 


K'cABTY  v.  6TEAM-PB0PXLLSB  CITT  07  NEW  BEDFOBD.     fiSl 

Yiotoria,  c.  104,  §  233,  provides  that  "no  wages  due  or  acora* 
ing  to  any  seaman  or  apprentice  shall  be  subject  to  attach- 
ment or  arrestment  from  any  court,  and  every  payment  of 
wages  to  a  seaman  or  apprentice  shall  be  valid  in  law,  not* 
withstanding  any  previous  sale  or  assignment  of  such  wages, 
or  any  attachment,  encumbrance,  or  arrestment  thereon."  I 
have  not  been  able  to  find,  either  in  the  reports  or  the  debates 
in  parliament,  any  occasion  calculated  to  give  rise  to  this  pro* 
vision  of  the  act  of  George  11.  at  the  time  of  its  enactment. 
There  seems  to  have  been  no  present  necessity  for  such  a  pro- 
vision; and  this  circumstance,  coupled  with  the  provision 
quoted  from  the  Consolato,  leads  me  to  believe  that  the  pro- 
vision in  the  statute  of  George  II.  was  simply  declarative  of 
the  then  existing  law  of  England.  I  am  confirmed  in  this 
belief  by  my  inability  to  find  any  reported  case  where  the 
oourts  of  England  have  been  called  on  to  construe  or  give 
effect  to  the  provision  referred  to.  It  seems  highly  probable 
that  the  courts  would  have  been  resorted  to  for  the  purpose  of 
ascertaining  the  scope  and  effect  of  these  provisions  if  they 
had  been  new. 

It  is  doubtless,  therefore,  correct  to  say  that,  by  the  law  of 
England,  as  well  before  as  since  the  statute  of  George  II.,  sea- 
men's wages  are  exempt  from  attachment.  If  the  answer  in  this 
case  is  good,  therefore,  the  law  of  the  United  States  upon  this 
subject  must  be  at  variance  with  the  law  of  England,  France^ 
and  probably  of  most  other  maritime  nations.  I  have  been  un- 
able to  discover  any  good  ground  for  supposing  that  any  such 
Tariance  exists.  Indeed,  the  statute  of  the  United  States^ 
passed  June  7, 1872,  renders  it  impossible  to  contend  for  any 
such  variance,  unless  it  be  in  regard  to  a  part  of  the  coastwise 
trade.  The  provision  of  the  act  of  June  7, 1872,  (now -section 
4536, Bev.  St.,)  is  as  follows :  "No  wages  due  or  accruing  to  any 
seamanor  apprentice  shall  be  subject  to  attachment  or  arrest 
from  any  court. "  This  provision,  of  course,  ends  all  controversy 
if  it  is  applicable  to  the  present  case.  But  the  claimants  insist 
that  it  is  inapplicable  to  the  libellants'  wages  because  of  the 
subsequent  act  of  June  9,  1874,  (18  St.  at  Large,  64,)  which 
declares  that  none  of  the  provisions  of  the  act  of  June  7, 1872» 
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shall  ** apply  to  sail  or  steam-vessels  engaged  in  the  coastwise 
trade,  except  the  coastwise  trade  between  the  Atlantie  and 
Pacific  coasts."  When  it  is  considered  that  the  well-known 
mischiefs  aimed  at  by  the  act  of  1874  had  no  relation  what- 
ever to  the  provision  in  the  act  of  1872,  reproduced  in  section 
4536,  the  language  of  the  act  of  1874  affords  room  to  argue 
that  it  was  not  intended  to  affect  the  provision  of  section 
4536.  Section  4536  declares  a  privilege  in  favor  of  the  sea- 
man as  against  his  creditors,  and,  not  being  a  provision  of  a 
character  to  be  applicable  to  the  vessel,  may,  perhaps,  without 
much  difficulty,  be  held  to  be  unaffected  by  the  act  of  1874. 
Certainly  the  language  of  the  act  of  1874  is  ill  adapted  to 
convey  the  idea  that  it  was  intended  to  create  a  discrindna- 
tion  in  the  matter  of  exemption  from  attachment  against  sea- 
men who  have  served  in  the  coastwise  trade.  No  foundation 
in  reason  for  such  a  discrimination  has  been  discovered,  and  it 
would  be  unjnst.  The  act  of  1874  was,  no  doubt,  passed 
without  reference  to  its  effect  upon  that  provision  contained 
in  section  4536.  It  had  an  entirely  different  purpose,  and  I 
am  by  no  means  certain  that  it  would  be  going  beyond  the 
bounds  of  proper  construction  to  hold  that  it  has  no  effect 
upon  the  provision  of  section  4536.  '* Statutes  are  to  be  con- 
strued according  to  the  intent  of  the  makers,  if  this  can  be 
ascertained  with  reasonable  certainty,  although  such  con- 
struction may  seem  contrary  to  the  ordinary  meaning  of  the 
letter  of  the  statute.**     Bigelow  v.  Maynard^  4  Gush.  316. 

But  if  such  a  construction  cannot  be  given  to  the  act  of 
1874,  at  most  the  act  has  simply  the  effect  of  a  repealing 
statute.  The  question  then  arises  whether  the  exemption 
declared  in  the  act  of  1872  did  not  exist  in  the  law  of  the 
United. States  prior  to  the  passage  of  that  act?  The  answer 
to  this  inquiry  seems  to  be  indicated  by  what  has  been  already 
said.  If  I  am  correct  in  the  conclusion  that  such  an  exemp- 
tion has  always  existed  upon  the  continent  as  well  as  in 
England,  it  is  not  hard  to  say  that  the  law  of  the  United 
States  is  the  same.  For  while,  as  was  observed  by  the 
supreme  court  of  the  United  States  in  the  case  of  The  Lotta- 
wana-,  21  Wall.  572,  the  maritime  law  is  only  so  far  opera- 
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tive  as  law  in  any  country  as  it  is  adopted  by  the  laws  and 
usages  of  that  country,  it  still  remains  true  that  "foreign 
jurists  and  ordinances  are  familiarly  quoted  as  *  *  * 
credible  witnesses  to  prove  what  the  marine  law  is."  Ware^ 
J.y  The  Elizabeth  and  Jane^  1  Ware,  39.  And,  in  the  absence  of 
any  good  reason  to  the  contrary,  it  is  incumbent  upon  the 
courts  of  this  country  to  adopt,  as  far  as  may  be,  those  rules 
that  have  been  generally  adopted  by  other  commercial  nations, 
and  which  are  referred  to  as  constituting  "a  sort  of  common 
law  of  the  sea.**  Ware^  J.  Especially  is  this  true  in  respect 
to  a  rule  like  the  one  under  consideration,  resting,  as  it  does» 
upon  considerations  of  public  policy  certainly  as  weighty  in 
this  as  in  any  other  country,  and  against  which  there  exists 
no  current  of  decision.  I  find,  therefore,  in  the  Consolato, 
the  French  ordinances,  and  the  law  of  England,  good  ground 
for  the  opinion  that  by  the  maritime  law  of  the  United  States 
the  wages  of  seamen  are  not  subject  to  garnishment  at  the 
instance  of  a  creditor  of  the  seaman  in  an  action  at  law. 
This  conclusion  is  aided  by  the  presence  in  the  act  of  1872  of 
the  provision  already  quoted,  for  at  the  time  of  the  passage 
of  that  act  there  was  no  present  necessity  for  such  a  pro- 
vision. 

A  few — very  few— cases  of  attempts  to  attach  the  wages  of 
seamen  are  to  be  found  scattered  through  the  reports,  but  I  have 
not  been  able  to  find  any  case  where  the  attempt  was  suc- 
cessful. So  far  as  the  fact  goes,  it  may  be  truly  said,  I 
think,  that  seamen's  wages  have  been  for  the  most  part 
exempt  from  attachment  in  this  as  in  other  countries.  It 
cannot  be  gathered  either  from  debates  in  congress,  the 
reported  cases,  or  the  practice  of  the  maritime  community, 
that  any  mischief  existed  which  gave  rise  to  the  provision  in 
question  in  the  act  of  1872.  It  is  therefore  fair  to  conclude 
that  the  provision  was  simply  declarative  of  a  rule  which  had 
been  adopted  by  the  usages  of  this  country  from  the  laws  of 
England  and  the  continent,  as  unquestionably  are  several 
other  provisions  standing  in  immediate  connection  with  this 
one  in  the  statute. 

But  aside  from  the  provision  in  the  act  of  1872,  or  the  rule 
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of  the  general  maritime  law^  there  are  reasons  to  be  found  in 
the  proviBions  of  the  act  of  July  20,  1790,  (now  sections 
4530,  4546,  4547,  of  the  Eevised  Statutes,)  which  strongly 
sustain,  if  they  do  not  compel,  the  conclusion  that  seamen's 
wages  are  exempt  from  garnishment  in  an  action  at  law. 
The  act  of  1790,  which,  so  far  as  it  is  reproduced  in  the  above- 
mentioned  sections  of  the  Beyised  Statutes,  is  wholly  unaf- 
fected by  the  act  of  June  9,  1874,  provides  that  ''as  soon  as 
the  voyage  is  ended,  and  the  cargo  or  ballast  is  fully  dis- 
charged at  the  last  port  of  delivery,  he  (the  seaman)  shall  be 
entitled  to  the  wages  which  shall  then  be  due."  This  provis- 
ion is  absolute.  There  is  no  exception  in  the  case  of  service 
of  an  attacement.  It  does  not  say  the  seaman  or  his  cred- 
itor. But  the  statute  proceeds,  (section  4546:)  "Whenever 
the  wages  of  any  seaman  are  not  paid  within  10  days  after 
the  time  when  the  same  ought  to  be  paid,  or  any  dispute 
arises  between  the  master  and  seaman  touching  wages,  the 
district  judge  of  the  judicial  district  where  the  vessel  is 
*  *  *  may  summon  the  master  to  appear  before  him  to 
show  cause  why  process  shotild  not  issue  against  such  vessel, 
her  tackle,  apparel,  and  furniture,  according  to  the  course  of 
admiralty  courts,  to  answer  for  the  wages."  Section  4547. 
''If  the  master  against  whom  such  summons  is  issued  neg- 
lects to  appear,  or,  appearing,  does  not  show  that  the  wages 
are  paid,  or  otherwise  satisfied  or  forfeited,  and  if  the  mat- 
ter in  dispute  is  not  forthwith  settled,  the  judge  shall  certify 
to  the  clerk  of  the  district  court  that  there  is  sufficient  cause  of 
complaint  whereon  to  found  admiralty  process,  and  there- 
upon the  clerk  of  such  court  shall  issue  process  against  the 
vessel,  and  the  suit  shall  be  proceeded  on  in  the  court,  and 
final  judgment  shall  be  given,  according  to  the  usual  course 
of  admiralty  courts  in  such  cases." 

By  this  provision  every  seaman  is  given  a  statutory  rights 
in  every  case  of  subtraction  of  his  wages,  to  have  the  master 
of  the  vessel  summoned  to  show  cause  why  process  should 
not  issue  against  the  vessel,  and  jurisdiction  is  given  to  the 
district  judge  of  any  district  where  the  vessel  may  be  to  so 
summon  the  master.    It  is  difficult  to  see  how  the  district 
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oourt  can  be  ousted  of  jurisdiction  to  issue  the  summons 
thus  prescribed,  by  an  attachment  issued  at  the  instance  of  a 
creditor  of  the  seaman  in  an  action  at  law.  Bui  the  statute 
goes  further,  and  declares  that  the  vessel  shall  be  forthwith 
seized  unless  the  master  show  that  the  wages  have  been  "paid 
.  or  otherwise  satisfied  or  forfeited."*  An  absolute  and  statu- 
tory right  is  here  conferred  upon  the  seaman  to  have  the 
vessel  seized  and  sold  in  every  case  where  the  master  omits 
to  show  that  the  wages  have  been  paid  or  otherwise  satisfied 
or  forfeited.  Surely  it  is  straining  language  to  say  that  proof 
of  service  of  an  attachment  upon  the  ship-owner  at  the 
instance  of  a  creditor  of  a  seamau  would  show  that  the  wages 
had  been  paid  or  otherwise  satisfied  or  forfeited,  within  the 
meaning  of  the  act  of  1790.  Still  further,  the  statute  declares 
that  any  dispute  between  the  seaman  and  the  ship-owner 
touching  the  wages  shall  be  determined  according  to  the 
eourse  of  the  admiralty,  unless  the  seaman  elect  to  bring  his 
action  at  law.  Is  it  possible  that  the  seaman  can  be  deprived 
of  the  right  thus  conferred  by  a  statute  of  the  United  States, 
by  the  act  of  his  creditor  in  causing  an  attachment  to  be 
served  upon  the  ship-owner?  Tet  such  must  be  the  result, 
if  wages  are  subject  to  be  attached  by  process  from  a  state 
court.  Such  is  the  result  claimed  here,  where  it  is  said  that 
this  seaman,  Hare,  cannot  proceed  against  the  vessel  for  his 
wages,  and  cannot  have  his  dispute  determined  according  to 
the  course  of  the  admiralty,  because  one  Eddy,  a  creditor, 
has,  without  bis  concurrence,  commenced  a  suit  for  him 
against  the  owners,  in  the  second  district  court  of  the  county 
of  Bristol. 

Another  provision  in  the  act  of  1790  may  be  referred  to  as 
bearing  upon  this  same  question.  The  act  declares  (section 
4547)  that  *'in  such  suit  all  the  seamen  having  cause  of  com- 
plaint of  the  like  kind  against  the  same  vessel  shall  be  joined  as 
<;omplainants."  This  is  a  provision  of  statute  made  not  only 
to  save  the  ship-owner  from  being  subjected  to  several  suits 
by  members  of  the  same  crew,  but  also  to  save  the  seamen 
the  expense  and  delay  attending  several  distinct  suits.  It  is 
by  virtue  of  this  provision  that  in  this  proceeding  not  only 
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Hare  but  McCarfcy  is  a  party  libellant.  Of  course,  the  attach- 
ment issued  at  the  instance  of  the  creditor  of  Hare  against 
Hare's  wages  is  no  bar  to  the  proceeding  so  far  as  McCarty 
is  concerned,  and  if  this  answer  prevail  these  owners  will  be 
harassed  by  two  suits — one  at  the  instance  of  Eddy,  for 
Hare's  wages  in  the  second  district  court  of  Bristol  county, 
and  the  other  by  McCarty  here ;  and  further  liable,  for  aught 
I  know,  to  as  many  other  suits  as  there  were  members  of  the 
crew;  while  Hare  must  bear  the  expense  of  one  suit  and 
McCarty  of  another,  and  this  in  the  face  of  a  statute  of  the 
United  States  declaring  that  there  shall  be  but  one  suit,  in 
which  all  the  crew  shall  be  joined  as  complainants.  These 
provisions  of  the  act  of  1790  not  only  furnish  strong  evidence 
that  at  that  early  day  wages  of  seamen  were  understood  to 
be  exempt  from  attachment,  but  they  are  wholly  inconsistent 
with  the  existence  of  a  right  on  the  part  of  a  creditor  to 
attach  a  seaman's  wages  in  an  ^action  at  law,  and  therefore 
seem  to  compel  the  conclusion  that  such  attachments  are  not 
allowed  by  the  laws  of  the  United  States. 

The  same  conclusion  is  arrived  at  from  an  application,  to 
the  peculiar  contract  of  the  mariner,  of  the  principles  of  the 
common  law  invoked  by  courts  of  law  in  cases  of  garnishment. 
Garnishment  is  said  to  be,  in  effect,  a  suit  by  the  defendant 
in  the  plaintiff's  name  without  the  defendant's  concurrence, 
and,  indeed,  in  opposition  to  his  will.  Drake  on  Attachments, 
§  451.  It  is  well  settled  that  garnishment  cannot  have  the 
effect  of  changing  the  nature  of  the  contract,  and  it  does  not 
lie  where  its  effect  will  be  to  allow  a  creditor  of  the  principal 
debtor  to  enforce  a  contract  in  a  manner  different  from  its 
legal  effect  and  the  agreement  of  the  parties.  Sawyer  v.  Thomp- 
son, 4  Foster,  515.  If  these  principles  be  applied  to  the  sea- 
men's contract,  it  will  be  found  necessary,  as  I  think,  to  declare 
that  the  wages  due  a  seaman  constitute  a  demand  of  such  a 
character  that  the  law  forbids  an  attachment  of  them  in  an 
action  at  law. 

"The  contract  of  hire  for  mariners  stands  on  reasons  pecu- 
liar to  itself."  Ware,  J.,  in  The  Elizabeth  and  Jane,  1  Ware, 
85.    One  characteristic  element  in  this  contract  is  that,  upon 
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grodnds  of  public  policy,  the  law  has  attached  to  it  a  lien  upon 
the  ship.  This  feature  is  deemed  of  such  essential  impor- 
tance that  an  express  agreement  on  the  part  of  seamen  to 
waive  the  lien  will  be  disregarded.  ''Admiralty  coarts  will 
withhold  their  sanction  from  such  agreements,  not  only  upon 
equitable  considerations  growing  out  of  the  improvidence  and 
want  of  intelligence  of  seamen  in  their  bargains,  but  also 
upon  considerations  of  public  policy/'  Betta,  J.,  The  Sarah 
Jane,  B.  &  H.  414.  "Every  maritime  nation  has  a  deep  in- 
terest in  the  protection  and  preservation  of  seamen,  as  a  class 
oi  men  of  indispensable  necessity  for  the  purposes  both  of 
peace  and  war.  Their  preservation,  therefore,  for  the  service 
of  the  country,  becomes  an  object  of  public  policy.**  Ware,  J., 
Hutchinson  v.  Combs,  1  Ware,  65.  Now,  it  is  obvious  that  the 
necessary  result  of  a  garnishment  of  wages  in  an  action  at 
law  is  the  destruction  of  the  seaman's  lien  upon  the  ship.  The 
only  result  of  the  proceeding  of  garnishment  is  to  secure  a 
personal  liability  on  the  part  of  the  garnishee  to  apply  the 
money  to  the  payment  of  the  plaintiff's  debt.  That  is  the 
sole  object  of  the  proceeding.  It  has  been  said  that  garnish- 
ment is  a  compulsory  assignment,  accomplished  by  the  pro- 
cess and  similar  in  legal  effect  to  a  voluntary  assignment  of 
the  debt  by  the  debtor.  But  it  is  only  the  personal  liability 
of  the  garnishee  that  can  be  so  assigned.  An  assignment  of 
his  wages  by  the  seaman  himself  does  not  transfer  the  lien. 
The  A.  D.  Patchin,  12  Law  Rep.  21.  By  a  garnishment  of 
wages  no  transfer  to  the  attaching  creditor  of  the  seaman's 
lien  upon  the  ship  is  effected.  The  lien  is  simply  destroyed. 
The  very  act  of  the  common-law  court  in  acquiring  jurisdic- 
tion to  enforce  the  seaman's  demand  against  the  owner  of  the 
ship,  puts  an  end  to  the  seaman's  lien.  Where  such  is  the 
necessary  result  of  the  garnishment,  the  proceeding  will  not 
lie,  for  it  is  not  permitted  by  means  of  garnishment  to  deprive 
the  defendant  of  the  benefit  of  his  contract.  The  case  in 
hand  directly  involves  the  application  of  this  principle,  for 
here  the  ground  taken  is  that  Hare  cannot  proceed  against 
the  ship,  and  it  will  not  be  contended  that  Eddy,  his  creditor, 
can,  in  the  second  district  court  of  the  county  of  Bristol. 
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Says  Chief  Justice  Taney:  "The  seamen  as  a  matter  of  right 
are  entitled  to  the  process  of  the  court  to  enforce  payment 
promptly  in  order  that  they  may  not  be  left  penniless  and 
without  means  of  support;  and  the  right  to  this  remedy  is  as 
well  and  firmly  established  as  the  right  to  the  paramount  lien. 
No  oourt  of  common  law  can  enforce  or  displace  this  lien. 
It  has  no  jurisdiction  over  it,  nor  any  right  to  obstruct  or 
interfere  with  the  lien  or  the  remedy  which  is  given  to  the 
seamen.     Taylor  v.  Ca/rryl^  20  How.  601. 

Again :  '^Courts  of  law  cannot  undertake,  by  garnishment^ 
to  settle  the  equities  between  the  parties  in  order  to  subject 
an  equitable  demand  which  the  defendant  may  have  against 
the  garnishee  to  the  payment  of  the  defendant's  debt.'*  Drake 
on  Attachments,  457.  The  contract  of  the  mariner  is  aa 
equitable  contract,  and  it  gives  rise  to  equitable  rights  not 
capable  of  being  preserved  by  a  court  of  common  law.  One 
of  these  is  the  right  to  submit  the  terms  of  the  contract  to  be 
scrutinized,  and,  if  necessary,  reformed,  by  a  court  of  equity 
before  it  be  enforced.  This  right  the  mariner  may  waive  by 
electing  to  enforce  his  contract  as  it  is,  in  a  oourt  of  common 
law;  but  such  a  waiver  cannot  be  effected  against  his  will  by 
the  act  of  a  creditor  in  attaching  his  wages.  To  permit  that 
would  be  to  deprive  the  seaman  of  a  substantial  right  without 
any  consideration.  The  reality  and  importance  of  this  right 
of  the  mariner  will  be  made  to  appear  by  referring  to  a  few 
familiar  passages  selected  out  of  many  to  the  same  effect. 
Spra^ue^  J.,  says:  The  court  ''scrutinizes  all  contracts  re- 
specting seamen's  wages  in  order  to  see  that  advantage  has 
not  been  taken  of  their  necessities,  ignorance,  or  thoughtless 
imprudence."  The  Bark  Rajah,  1  Sprague,  199.  "In  all  mar- 
itime countries  seamen  are  privileged  to  go  in  their  own  pecu- 
liar courts,  whose  course  and  form  of  proceeding  are  adapted 
to  the  direct  and  guileless  character  of  the  sailors."  Ware^  J.^ 
3  Davies,  118,  The  BeU\f  and  Rhody.  A  court  of  admiralty, 
''within  its  jurisdiction,  acts  upon  the  liberal,  enlarged  princi- 
ples of  a  court  of  equity,  and  especially  it  ddes  so  in  dealing 
with  the  contract  between  the  seamen  and  owners."  Ware, 
J.y  Id,     '*A  court  of  admiralty  it  is  certain  will^  in  some 


Digitized  by  VjOOQIC 


m'oabtt  v.  8team*propellbb  oitt  op  mew  bedfobd.    629 

cases,  give  a  remedy  where  a  oonrt  of  common  law  would 
not."     Ware,  J,,  Davies,  119. 

If  such  be  the  privilege  of  the  seaman  under  tte  law,  it  can- 
not be  permitted  to  a  creditor,  against  the  will  of  the  seaman,  to 
submit  his  rights  to  be  determined  by  a  court  of  law  in  a  pro- 
ceeding where  of  course  the  ship-owner  has  the  right  to  defend, 
and  where  he  may  set  up,  for  instance,  that  the  sailor  had 
agreed  that  all  differences  in  regard  to  bis  wages  should  be 
referred  to  the  chamber  of  commerce  or  the  court  of  common 
pleas  of  the  city  and  county  of  New  York,  as  was  done  in  the 
case  of  The  Sarah  Jane,  B.  &  H.  402;  or  that  the  owners,' 
by  the  terms  of  the  contract,  have  a  set-off  for  the  value  of 
medicine  furnished  the  seaman,  as  was  done  in  Harden  v. 
Gordon,  2  Mason,  659;  or  that  the  seaman  had  agreed  that 
the  wages  should  not  become  due  until  three  months  after  the 
end  of  the  voyage,  when  of  course  the  ship  would  have  gone 
to  sea  again,  as  in  the  case  6i  The  Express,  B.  &  H.  608 ;  or 
that  the  contract  was  in  the  form  used  by  The  Oeorge  Home, 
1  Hagg.  878,  of  which  Lord  Stowell  said:  ^It  would  take 
me  up  a  very  inconvenient  time  to  point  out  half  the  imperti- 
nences with  which  it  is  stuffed,  and ,  which  it  is  high  time 
should  be  corrected."  A  seaman  would  surely  have  great 
cause  to  complain  of  the  law  that  would  permit  his  creditor, 
against  his  will,  to  submit  questions  like  these  to  a  court  of 
law,  which,  according  to  Lord  Lyndhurst,  can  find  "no  princi- 
ple by  which  a  contract  entered  into  by  mariners  is  to  be 
construed  differently  from  those  made  by  other  persons.** 
Jesse  V.  Roy,  1  Cromp.  M.  &  E.  816.  See,  also,  Webb  v. 
Duckingfield,  in  this  state,  18  Johnson,  890,  and  Goodrich 
V.  Peabody,  in  the  state  of  Massachusetts,  2  Dane,  Abr.  462. 

Furthermore,  the  contract  of  the  mariners  is  a  species  of 
partnership,  (Emerigon.)  "It  is  not,  indeed,  a  partnership 
as  to  all  the  effects  of  that  contract,  but  as  to  some  of  its  con- 
sequences." Ware,  J.,  Skolfield  v.  Potter,  2  Davies,  401. 
"In  the  common  sense  and  equity  of  the  case,  the  crew  and 
the  vessel  have  a  joint  or  partnership  interest  in  freight,  and, 
independent  of  positive  regulation,  special  contract,  or  a 
usage  that  has  the  force  of  law,  no  distinction  can  be  made 
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between  the  title  of  the  crew  to  the  freight  and  that  of 
the  vessel  or  owners.  It  is  in  its  own  nature  as  perfectly  a 
joint  or  partnership  interest  as  can  be  conceived.  These 
opinions  expressed  are  not  new.*'  Ware,  J.,  The  Brig  Spar- 
tan, 1  Ware,  139.  But  it  has  been  held  that  when  a  gar- 
nishee was  sought  to  be  charged  on  the  ground  that  he  was 
indebted  to  the  defendant  in  respect  of  a  partnership  which 
had  existed  between  them,  but  the  accounts  of  which  had  not 
been  settled,  the  proceeding  could  not  be  sustained.  Bum" 
ham  V.  HopkinsoiXj  17  N.  H.  259.  Whether,  in  this  pres- 
ent case,  the  freight  earned  by  these  seamen  has  been  col- 
lected or  not,  we  do  not  know.  If  the  freight  has  not  been 
collected,  the  seaman  must  lose  his  interest  in  it,  if  the  gar- 
nishment of  the  owner's  debt  for  the  wages  holds  good.  If 
it  has  been  collected,  it  is  held  by  the  owners  in  trust  for  the 
seaman  pro  tanto.  And,  inasmuch  as  the  trust  cannot  be 
enforced  in  the  second  district  court  of  Bristol  county,  to 
uphold  the  attachment  is  to  overthrow  the  trust.  "Garnish- 
ment can  have  no  effect  to  overthrow  trusts."  Drake  on 
Attachments,  §  454/i. 

In  regard  to  the  garnishment  of  a  legacy,  which  is  a  sum 
of  money  payable  out  of  the  estate,  subject  to  chancery  juris- 
diction, where  the  executor  is  treated  as  trustee  of  the 
estate  for  the  benefit  of  those  interested  in  it,  it  has  been 
held  to  be  exempt  from  attachment,  because  of  the  great 
inconvenience  and  manifest  incongruity  attending  the  appli- 
cation of  the  law  of  garnishment  in  such  cases.  "Seamen 
are  emphatically  the  wards  of  the  admiralty,  and,  although 
not  technically  incapable  of  entering  into  a  valid  contract, 
they  are  treated  in  the  same  manner  as  courts  of  equity  are 
accustomed  to  treat  young  heirs  dealing  with  their  expectan- 
cies, and  cestui  que  trusts  with  their  trustees."  Story ,  J.^ 
Harnden  v.  Gordon,  2  Mason,  541.  The  rights  of  seamen,  by 
virtue  of  the  contract  of  hire,  are  those  of  a  cestui  que  trust, 
of  a  mortgagee,  of  a  part  owner  of  the  freight.  They  have 
privileges,  personal  in  their  nature,  conferred  by  the  law  and 
upheld  everywhere  upon  grounds  of  public  policy.  Caumont, 
Diet.  Droit  Maritime,  677,  title  "Gens  de  Mer."     If  great  in- 
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convenience  and  manifest  incongruity  attending  the  applica- 
tion of  the  law  of  garnishment  are  reasons  for  exempting  any 
demands  from  garnishment,  those  reasons  are  as  weighty  in 
a  case  of  this  as  of  any  other  character.  Bays  the  coart  in 
Hussie  V.  O.  L.  U.  Congregation,  35  Cal.  878 :  "If  we  admit 
that  the  equitable  rights  of  the  defendant  can  be  reached  in 
that  way,  we  must  go  to  the  length  of  holding  that  our  jus- 
tice's courts  can  take  cognizance  of  them,  and  must  be  called 
upon  to  ascertain  and  condemn  them  to  the  use  of  the  plain- 
tiff, however  difficidt  the  undertaking  may  be,  and  however 
inadequate  the  powers  of  those  courts."  So  here,  if  it  be 
held  that  an  assignment  of  the  seaman's  contract  to  his 
creditor  can  be  effected  by  the  process  of  garnishment,  and 
the  contract  enforced  for  the  creditor's  benefit,  by  the  second 
district  court  of  the  county  of  Bristol,  we  must  go  the 
length  of  holding  that  that  court  can  scrutinize  the  contradt 
and  reforms  its  terms — can  enforce  the  security  attached  to 
it,  by  process  in  rem  against  the  ship — can  settle  the  partner- 
ship  account  in  regard  to  the  freight.  This  seems  to  be  the 
inevitable  result  of  upholding  the  attachment,  and  it  is  con- 
clusive against  the  existence  of  a  right  to  attach  the  wages 
by  process  of  a  court  of  law. 

Having  thus  endeavored  to  show  that  seamen's  wages, 
whether  earned  in  the  coastwise  trade  or  otherwise,  are  not 
subject  to  garnishment  at  the  instance  of  a  creditor  in  an 
action  at  law,  I  proceed  to  consider  the  effect  of  the  fact 
stated  in  the  supplemental  answer,  namely,  that  in  the  suit 
brought  by  Eddy  the  state  court  arrived  at  the  opposite  con- 
clusion, and  directed  that  the  libellant's  wages  be  applied  to 
the  payment  of  Eddy's  demand.  According  to  the  claimant's 
contention,  that  adjudication  of  the  state  court  is  binding 
upon  this  court,  and  is  conclusive  of  the  claimant's  right  to  a 
dismissal  of  this  libel,  so  far,  at  least,  as  concerns  the  wages 
of  the  libellant  Hare.  But  such  is  not  my  opinion.  The 
adjudication  of  the  state  court  in  the  suit  of  Eddy,  although 
to  be  treated  with  all  respect,  is  without  binding  effect  in  the 
present  proceeding,  and  does  not  relieve  this  vessel  from  lia- 
bility to  the  present  proceeding.     The  libellant  was  no  party 
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to  the  soit  in  the  state  court,  for  he  was  never  served  with 
process,  and  never  appeared. 

The  Old  Colony  Steam-boat  Company,  who  were  the  gar- 
nishees in  the  state  court,  are  not  defendants  here,  for  this  is 
a  proceeding  in  rem  against  the  vessel.  The  Old  Colony 
Steam-boat  Company  is  simply  a  claimant  in  this  proceeding, 
entitled  to  defend  the  vessel,  because  of  the  fact  that  the  ves* 
sel  when  seized  was  owned  by  that  corporation,  but  not  liable 
to  a  personal  judgment,  unless  upon  a  stipulation  for  value 
standing  in  place  of  the  vessel,  if  such  a  stipulation  has  been 
given,  of  which  the  pleadings  convey  no  information.  The 
proceeding  in  the  state  court  was  also  a  proceeding  in  rem. 
"V^hen  a  defendant  is  not  served  with  process,  the  proceeding 
by  garnishment  ''is  to  be  treated  to  all  intents  and  purposes 
as  a  mere  proceeding  in  rem.**  Story,  Conflict  of  Laws,  § 
549;  Drake  on  Attachments,  §  474.  The  validity  of  the 
judgment  rendered  by  the  state  court  depends,  therefore,  upon 
the  question  whether  that  court  acquired  jurisdiction  over 
the  thing  proceeded  against,  namely,  the  libellant's  wages. 
That  question  is  open  to  be  passed  on  by  this  court,  because 
it  pertains  to  the  jurisdiction,  {Thompson  v.  Wkilmanj  18 
Wall.  457,)  and  it  is  disposed  of  by  the  conclusion  already 
arrived  at,  that  the  garnishment  of  seamen's  wages  is  forbid- 
den by  the  law.  In  HaeHnga  v.  Farmer  the  validity  of  a 
judgment  against  an  Indian  was  considered  by  the  court  of 
appeals  of  this  state,  and  the  court  say :  ''Farmer  was  served, 
but  the  service  was  prohibited  by  law,  and  therefore  illegal 
and  void.  It  was  no  service,  and  the  justice  had  no  jurisdic- 
tion.'* In  Taylor  v.  Carryl,  20  How.  588,  a  decree  against 
a  vessel  seized  by  the  marshal,  but  found  by  the  supreme 
court  of  the  United  States  to  be  exempt  from  seizure,  was  by 
that  courfc  held  void. 

Moreover,  the  answer  under  consideration  does  not  state 
that  the  Old  Colony  Steam-boat  Company  has  paid  the  libel- 
lant's  wages  to  Eddy,  the  attaching  creditor ;  on  the  contrary, 
the  judgment  of  the  state  court  has  been  appealed  from. 
Non  constat  that  the  wages  will  ever  be  paid  to  Eddy. 
"Where  it  does  not  appear  that  execution  has  been  awarded 
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ftgainst  the  garnishee,  and  that  he  has  been  called  on  or  com- 
pelled to  pay,  it  is  not  sach  a  paymenti  merger,  or  discharge 
of  the  original  debt  as  to  be  pleaded  in  bar."  Moriam  v. 
RundleU,  13  Pick.  511.  Here  the  plea  is  in  bar,  and  upon 
the  authority  just  cited  must  be  held  msufficient. 

But,  in  proceedings  like  the  present,  the  result  of  an  abate- 
ment of  the  action  is  substantially  the  same  as  the  result  of  a 
bar.  At  the  termination  of  the  voyage  the  seaman  and  the  ship 
are  in  the  same  port  at  the  same  time;  if  his  suit,  then  com- 
menced, be  abated,  the  value  of  the  seaman's  lien  is  reduced 
to  a  matter  of  mere  chance,  for,  if  the  ship  be  allowed  to 
depart,  no  one  can  say  when,  if  ever,  the  seaman  and  the 
ship  will  meet  again  in  port.  The  ship  may  never  return, 
or,  if  she  does,  may  prove  tb  have  meanwhile  been  con- 
demned and  sold  in  some  subsequent  proceeding  in  rem.  In 
some  actions  at  law  the  difficulty  arising  from  a  prior  gar- 
nishment of  the  debt  sued  on  has  been  obviated  by  permitting 
a  recovery,  upon  the  condition  that  the  plaintiff  pay  or  secure 
the  debt  of  the  attaching  creditor.  No  such  condition  is 
possible  in  cases  of  seamen, — a  class  so  necessitous  that  an 
advance  of  future  earnings  has  become  a  rule  of  the  merchant 
service, — and  it  is  a  rule  of  the  courts  never  to  require  security 
for  costs  of  them,  wanderers  although  they  are.  In  other 
actions  at  law  judgment  has  been  rendered,  but  execution 
stayed  until  the  debt  of  the  attaching  creditor  has  been  satis- 
fied or  secured.  Such  a  course  is  impossible  in  this  class  of 
casesj  for  the  ship  cannot  be  detained  at  the  wharf  subject  to 
judgment.  These  and  other  similar  considerations,  that  will 
readily  occur  to  the  mind,  serve  to  show  the  extent  of  the 
inconvenience  and  incongruity  attendant  upon  the  application 
of  a  rule  that  permits  the  garnishment  of  seamen's  wages  in 
an  action  at  law. 

In  conclusion,  I  may  add  that  the  rule  exempting  wages 
from  garnishment  springs  out  of  the  sharp  necessity  which 
the  nature  of  his  calling  casts  upon  the  seaman  when  he 
leaves  his  ship.  A  seaman  is  compelled  to  be  improvident. 
While  at  sea  the  ship  is  his  house^  and  his  daily  bread  he 
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must  receive  from  the  hands  of  the  ship's  master.  His  wages 
cannot  be  paid  him  day  by  day,  but  must  be  allowed  to  ao- 
cumulate  in  the  hands  of  an  unknown  owner.  When  the 
yoyage  is  over  he  must  at  once  provide  himself  with  tem- 
porary shelter  and  with  food,  and  for  that  purpose  he  must 
have  money  in  his  hand.  Therefore  it  is  that  his  wages  are 
nailed  to  the  ship,  and  therefore  it  is  that,  as  in  the  ancient 
days  of  the  Consolato,  so  now,  the  law  is  forced  to  declare 
that  no  man  can  be  permitted  to  say  anything  or  do  anything 
to  deprive  the  seaman  of  the  right  to  demand  his  wages  when 
he  leaves  the  ship. 

Upon  these  grounds  the  exceptions  to  the  answer  are  al- 
lowed. 


MoNallt  v.  The  Steam-Tug  L.  P.  Dayton,  The  Steam-Tuo 
James  Bowen,  and  the  float  or  scow  called 

"NUMBEB   FOUB." 

{Oireuit  Oaurt^  8,  D,  New  York.    November  9,  1880.) 

L  Ooiiiiiaiov— NBQLieENCB— BuBDBN  OF  PROOF.— A  libel  for  collision 
allegtod  negligence  on  the  part  of  the  tugs  Dayton  and  Bowen  and  the 
scow  Number  Four.  The  answer  of  the  Dayton  alleged  that  the  col- 
lision was  wholly  caused  by  the  fault  of  those  on  board  and  in  charge 
of  the  Bowen  and  the  scow,  **  as  alleged  in  the  libel."  The  answers 
of  the  Bowen  and  the  scow  alleged  that  the  collision  was  due  wholly 
to  the  fault  of  those  managing  the  Dayton  and  the  boats  in  her 
tow.  Hdd,  that  these  admissions  by  the  Dayton  upon  the  one  hand, 
and  the  Bowen  and  the  scow  on  the  other,  would  not  throw  on  either 
of  the  libelled  vessels,  as  between  such  vessel  and  the  libellant,  the 
burden  of  showing  fault  in  the  other. 

2.  Same— Saub— Same.— jStfZd,  further,  that  there  must  be  prima  fade 
evidence  of  negligence,  in  such  case,  in  order  to  throw  the  burden  of 
proof  upon  either  of  the  libelled  vessels. 

8.  Same— SAXE—BAMii.-^Eeld,  further,  that  the  mere  fact  that  the  in- 
jured boat  was  lashed  to  the  side  of  the  Dayton,  without  motive  or 
steering  power,  and  the  absence  of  any  allegation  of  fault  against  her 
in  the  answers  filed,  did  not  prima  facie  establish  any  fault  in  a^y 
particular  one  of  the  vessels  libelled. 
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4  Bamb^Saicb— Same.— Htf/d,  further,  that,  ^Itbough  it  might  he  the 
proper  conclusion  from  the  pleadings  in  such  case  that  some  one  or 
two,  or  all  of  the  three  vessels  sued,  must  have  been  in  fault,  it  is  for 
the  libellant  to  show  which  one,  and  not  for  any  one  of  the  three  to 
exculpate  itself,  or  prove  fault  in  either  or  both  of  the  other  two. 

6.  Bahb — Same — Baice. — The  answer  of  the  Dayton  aUeged  that  the  Day- 
ton and  Bowen  were  approaching  in  such  a  way  that  the  proper 
course  was  for  each  to  pass  on  the  starboard  side  of  the  other;  that 
the  Dayton  took  the  proper  measures  to  pass  in  that  manner,  and  the 
proper  signals  were  blown,  but  that  the  Bowen  failed  to  give  heed  to 
said  signals,  and  to  take  measures  to  pass  on  the  starboard  hand  of  th« 
Dayton  and  the  boats  in  her  tow.  BM,  that  this  did  not  show  any 
negligence  in  the  Dayton,  in  the  absence  of  any  allegation  to  the  con- 
trary in  the  libeL 

6.  Same — Same— Same. — ^The  answers  of  the  Bowen  and  the  scow  each 
alleged  that  at  the  time  the  Dnyton  and  her  tow  were  discovered  com- 
ing  down  the  river,  by  the  pilot  of  the  Bowen,  the  green  light  of  the 
Dayton  was  visible,  and  she  appeared  to  be  going  between  the  Bowen 
and  the  New  York  shore,  which  was  then  about  300  yards  distant ;  that 
at  a  proper  distance  the  Bowen  blew  two  blasts,  to  which  the  Dayton 
responded  by  two  blasts,  and  the  Bowen  thereupon  starboarded,  head- 
mg  as  far  to  the  westward  as  she  could  safely  do  without  danger  of 
colliding  with  another  tug  and  tow  on  her  port  side,  heading  in  the 
same  direction;  that  the  Dayton,  instead  of  keeping  her  course,  or 
starboarding  so  as  to  pass  on  the  starboard  side  of  the  Bowen,  so 
changed  her  course  as  to  shut  out  her  green  light  and  show  her  red 
light  to  the  Bowen  ;  that  thereupon,  it  being  evident  that  the  Dayton 
could  not  cross  the  bow  of  the  Bowen  and  of  the  scow  without  immi- 
nent danger  of  collision,  the  Bowen  slowed,  stopped,  and  backed,  and 
that  at  the  time  of  the  collision  the  headway  of  the  Bowen  and  the 
scow  was  about  stopped.  Hdd,  that  there  was  nothing  in  any  of 
these  averments  which  made  out  a  prima  facie  case  of  negligence 
against  the  Bowen  or  the  scow. 

E.  D.  McCarthy,  for  libellant. 

W.  D.  ShipmaUy  for  the  Bowen  and  the  scow. 

Carpenter  d  Mosher,  for  the  Dayton. 

BLatohford,  G.  J.  In  this  case  I  find  the  following  facts 
as  between  the  libellant  and  the  claimant  of  the  steam-tug  L« 
P.  Dayton,  such  facts  being  found  from  the  libel  and  the 
answer  of  said  claimant,  no  testimony  being  put  in  on  the 
part  of  either  of  said  parties : 

On  the  fourteenth  of  February,  1879,  the  boat  Centennial, 
of  the  burden  of  about  300  tons,  and  of  which  the  libellant 
was  master,  was  taken  in  tow  by  the  steam-tug  L.  P.  Dayton, 
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at  the  pier  foot  of  Fifty-ninth  street,  New  York,  to  be  towed 
to  the  Erie  basin,  at  aboat  5 :80  p.  m.  The  said  boat  was 
loaded  with  a  cargo  of*  wheat.  When  the  Dayton  left  Fifty- 
ninth  street  pier  she  had  in  tow  four  boats,  two  on  each  side. 
The  Centennial  was  the  inside  starboard  boat;  that  is,  the 
one  lashed  to  the  starboard  side  of  the  Dayton.  She  was  103 
feet  in  length,  and  her  bow  projected  some  20  feet  beyond  the 
bow  of  the  Dayton.  The  evening  was  clear  and  starlit,  and 
the  tide  ebb.  The  Dayton  landed  one  of  the  boats  which  had 
been  on  her  port  side  at  the  Eagle  pier,  Hoboken,  and  there- 
after pursued  her  course  with  the  remaining  three  boats. 
When  about  opposite  or  a  short  distance  above  pier  1,  North 
river,  and  about  300  yards  from,  the  piers  on  the  New  York 
shore,  the  Centennial  was  run  into  by  the  scow  Number  Four, 
which  was  then  in  tow  of  the  steam-tug  James  Bowen,  and 
received  such  injuries  that  she  sank,  with  her  cargo.  The 
Number  Four  was  lashed  to  the  port  side  of  the  Bowen,  and 
the  two  were  proceeding  from  a  point  in  the  East  river  to  * 
the  Long  dock,  Jersey  City.  At  the  time  of  the  collision  the 
Bowen  was  on  a  course  opposite  or  nearly  opposite  the  course 
then  being  taken  by  the  Dayton  and  her  tow.  The  Centen- 
nial was  under  the  control  and  subject  to  the  direction  of  the 
Dayton,  having  neither  propelling  nor  steering  power  of  her 
own. 

On  the  foregoing  facts  I  find,  as  a  conclusion  of  law,  that 
as  the  libel  alleges  that  the  Dayton  was  negligent  and  ia 
fault  in  various  particulars  specified  in  the  libel,  and  as  the 
answer  of  the  claimant  of  the  Dayton  denies  each  of  said  alle- 
gations of  fault  on  the  part  of  the  Dayton,  and  as  no  facts 
are  proved  in  the  case  as  against  the  Dayton,  except  the  fore- 
going facts  admitted  by  said  answer,  and  the  libellant"  has 
proved  no  negligence  or  fault  on  the  part  of  the  Dayton,  the 
liber  must  be  dismissed  as  to  the  Dayton,  with  costs  to  hei  ujl 
this  court,  and  with  $24.25  costs  to  her  in  the  district  courts 
against  the  libellants. 

In  this  case  I  find  the  toUowmg  facts  as  between  the  libel* 
lant  and  claimant  of  the  steam-tug  James  Bowen,  such  facts 
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being  found  from  the  libel  and  the  answer  of  said  claimant^ 
no  testimony  being  pat  in  on  the  part  of  either  of  said  par- 
ties. 

On  the  evening  of  the  fourteenth  of  February^  1879>  the 
steam-tug  James  Bowen  took  in  tow  in  the  East  river  the 
scow  Number  Four,  the  scow  being  lashed  to  the  port  side  of 
the  Bowen.  The  Bowen  and  the  scow  were  bound  to  the  Long 
dock,  Jersey  City.  The  tide  was  ebb.  The  Bowen  and  the 
scow  proceeded  dowr  the  East  river  to  the  Battery,  and 
rounded  the  Battery.  At  a  point  about  opposite  pier  1, 
North  river,  and  about  300  yards  distant  from  the  New  York 
shore,  the  bow  of  th«  boat  Centennial,  which  was  being 
towed  by  the  steam-tug  L.  P.  Dayton  on  the  starboard  side 
of  the  Dayton,  and  was  going  down  the  North  river,  oame 
into  collision  with  the  bow  of  the  said  scow  Number  Four, 
and  the  effect  was  that  the  Centennial  sank. 

On  the  foregoing  facts  I  find,  as  a  conclusion  of  law,  that, 
as  the  libel  alleges  that  the  Bowen  was  negligent  and  in 
fault  in  various  particulars  specified  in  the  libel,  and  as  the 
answer  of  the  claimant  of  the  Bowen  denies  each  and  every 
allegation  in  the  libel  charging  or  imputing  any  fault  or  neg- 
ligence to  the  scow  or  the  Bowen,  or  those  in  charge  thereof, 
and  as  no  facts  are  proved  in  the  case  as  against  the  Bowen, 
except  the  foregoing  facts  admitted  by  said  answer,  and  the 
libellant  has  proved  no  negligence  or  fault  on  the  part  of  the 
Bowen,  the  libel  must  be  dismissed  as  to  the  Bowen,  with 
costs  to  her  in  this  court,  and  with  |23.95  costs  to  her  in  the 
district  court  against  the  libellant. 

In  this  case  I  find  the  following  facta  as  between  the  libel- 
ant and  the  claimant  of  the  scow  Number  Four,  such  facts 
being  found  from  the  libel  and  the  answer  of  said  claimant, 
no  testimony  being  put  in  on  the  part  of  either  of  said  par- 
ties: 

On  the  evening  of  the  fourteenth  of  Febniary,  1879,  the 
steam-tug  James  Bowen  took  in  tow,  in  the  East  river,  the 
scow  Number  Four,  the  scow  being  lashed  to  the  port  side  of 
the  Bowen*    The  Bowen  and  the  scow  were  bound  to  the 
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Long  Dock,  Jersey  City.  The  tide  was  ebb.  The  Bowen  and 
the  scow  proceeded  down  the  East  river  to  the  Battery,  and 
rounded  the  Battery.  At  a  point  about  opposite  pier  1, 
North  river,  and  about  300  yards  distant  from  the  New  York 
shore,  the  bow  of  the  boat  Centennial,  which  was  being  towed 
by  the  steam-tug  L.  P.  Dayton  on  the  starboard  side  of  the  Day- 
ton, and  was  going  down  the  North  river,  came  into  collision 
with  the  bow  of  the  said  scow  Number  Four,  and  the  effect 
was  that  the  Centennial  sank. 

On  the  foregoing  facts  I  find,  as  a  conclusion  of  law,  that, 
as  the  libel  alleges  that  the  scow  was  in  fault  in  particulars 
specified  in  the  libel,  and  as  the  answer  of  the  claimant  of 
the  Eicow  denies  each  and  every  allegation  in  the  libel  charg- 
ing or  imputing  any  fault  or  negligence  to  the  scow  or  the 
Bowen,  or  those  in  charge  thereof,  and  as  no  facts  are  proved 
in  the  case  as  agarinst  the  scow  except  the  foregoing  facts 
admitted  by  said  answer,  and  the  libellant  has  proved  no 
negligence  or  fault  on  the  part  of  the  scow,  the  libel  must  be 
dismissed  as  to  the  scow,  with  costs  to  her  in  this  court,  and 
with  $23.25  costs  to  her  in  the  district  court  against  the 
libellant. 

The  answer  of  the  Dayton  alleges  that  this  collision  was 
wholly  caused  by  the  fault  of  those  on  board  and  in  charge 
of  the  Bowen  and  the  scow,  '*as  alleged  in  the  libel."  This 
admission  by  the  Dayton  certainly  can  have  no  effect  to 
throw  on  the  Dayton,  as  between  her  and  the  libellant,  any 
burden  of  showing  fault  in  the  Bowen  and  the  scow.  The 
libellant  and  the  Dayton  agree  that  there  was  fault  in  the 
Bowen  and  the  scow.  But  when  it  comes  to  making  proof  of 
such  fault,  which  proof  must  be  made  as  against  the  Bowen 
and  the  scow  to  condemn  them,  they  having  denied  the  libel- 
lant's  allegation  of  fault  in  them,  and  the  libellant  having 
initiated  such  allegation  of  fault  in  them,  the  libellant  must 
go  forward  and  prove  such  allegation,  or  else  his  libel  must 
be  dismissed  as  to  the  Bowen  and  the  scow.  It  is  of  no  con- 
sequence that  such  allegation  is  admitted  in  the  answer  of 
the  Dayton.     So,  also,  the  allegation  in  the  answer  of  the 
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Bowen  and  in  the  answer  of  the  scow,  that  the  collision  was 
due  wholly  to  the  fault  of  those  managing  the  Dayton  and 
the  boats  in  tow  of  her,  is  only  an  admission  of  an  allegation 
made  in  the  libel  as  respects  the  Dayton,  and  can  have  no 
effect  to  throw  on  tl}e  Bowen  or  the  scow,  as  between  either 
of  them  and  the  libellant,  any  burden  of  showing  fault  in  the 
Dayton. 

Whatever  cases  are  found,  where,  on  a  libel  filed  by  a  vessel 
at  anchor,  or  lying  at  a  pier,  or  in  stays,  against  a  vessel 
colliding  with  her,  it  has  been  held  that  the  mere  fact  of  a 
collision  by  a  vessel  with  another  one  thus  helpless  is  prin^a. 
facie  evidence  of  negligence  and  fault  in  )J^ ,  former,  and 
throws  on  her  the  burden  of  proof,  such  doctrine  does  not 
apply  to  this  case,  even  though  the  Centennial  was  helpless, 
lashed  to  the  side  of  the  Dayton,  and  having  no  motive  or 
steering  power.  .  There  must,  in  all  cases,  be  prima  facie  evi- 
dence of  negligence.  There  is  none  in  this  case,  as  between 
the  libellant  and  any  one  of  the  three  vessels  sued.  The  Cen- 
tennial was  in  motion  with  the  Dayton.  Her  helplessness, 
and  even  the  absence  of  any  allegation  of  fault  against  her, 
does  not  establish  prima  facie  any  fault  in  any  particular  one 
of  the  three  vessels  sued.  Even  though  it  may  be  the  proper 
conclusion  from  the  pleadings  that  some  one  or  two,  or  all  of 
the  three  vessels  sued  must  have  been  in  fault,  it  is  for  the 
libellant  to  show  which  one,  and  not  for  any  one  of  the  three 
to  exculpate  itself,  or  prove  fault  in  either  or  both  of  the 
other  two.  In  an  admiralty  suit  between  two  parties  only, 
for  a  collision,  the  rule  in  England  seems  now  to  be  that  the 
burden  of  proof  is  not  on  the  claimant,  even  when  he  sets  up 
matter  strictly  justificatory  or  excusatory,  until  a  prima  facia 
case  of  negligence  is  shown. 

In  The  Marpesia,  L.  E.  1  Privy  Council  Appeals,  212,  in 
1872,  inevitable  accident  was  set  up  as  a  defence  by  the 
claimant  in  a  collision  case,  and  it  was  held  that  in  such  a 
case  the  burden  of  proof  lies,  in  the  first  instance,  on  him 
who  brings  the  suit,  and  does  not  attach  to  the  vessel  sued 
until  SL  prima  facie  case  of  negligence  is  shown. 

In  The  Abraham,  i  Aspinall's  Mar.  Law  Cases,  N.  S.  34,  in 
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187.3|  the  suit  was  against  an  overtaking  yessely  whieh  was 
bound  to  keep  out  of  the  way.  The  answer  admitted  the 
overtaking,  and  set  up  inevitable  accident  by  the  entangling 
of  the  rudder  chains  of  the  overtaking  vessel*  The  plaintiffs 
contended  that  on  these  pleadings  the  defendants  ought  to 
begin,  while  the  defendants  contended  that  the  plaintiffs 
ought  to  show  a  prima  facie  case.  This  was  on  the  view  that 
the  pleadings  did  not  show  a  prima  facie  case  of  negligence, 
although  the  overtaking  vessel  was  bound  to  keep  out  of  the 
way.  Sir  Bobert  Phillimore,  following  The  Marpena^  held 
that  the  plaintiffs  must  begin. 

In  The  BetmQre,  L.  B.  4  A.  &  E.  182,  in  1873,  the  an- 
Bwei:  made  no  charge  of  negligence  against  the  plaintiffs, 
but  denied  generally  the  averments  of  the  petition,  and  pleaded 
inevitable  accident.  The  case  was  one  of  a  collision  between 
two  sailing  vessels,  and  it  appeared  from  the  pleadings  that 
the  vessel  sued  was  on  such  a  tack  that  she  was  bound  to 
keep  out  of  the  way  of  the  other  vessel.  Sir  Bobert  FhiUimore 
held  that  it  had  been  the  practice  to  call  on  the  defendants 
to  begin  in  cases  where  no  charge  of  negligence  was  made 
against  the  plaintiff,  and  the  only  defence  raised  on  the  plead- 
ings was  inevitable  accident,  but  that  on  the  decision  in  The 
Marpesia  the  plaintiffs  must  begin. 

As  respects  the  Dayton,  no  priftui  fade  case  of  negligence 
on  her  part  is  shown  by  her  answer.  The  fact  that  the  col- 
lision occurred  while  the  Centennial  was  under  the  control 
and  direction  of  the  Dayton,  and  had  neither  propelling  nor 
steering  power  of  her  own,  is  not  prima  facie  evidence  of  negli- 
gence in  the  Dayton.  The  answer  of  the  Dayton  alleges  thai 
the  Dayton  and  the  Bowen  were  approaching  in  such  a  way 
that  the  proper  course  was  for  each  to  pass  on  the  starboard 
side  of  the  other ;  that  the  Dayton  took  the  proper  measures 
to  pass  in  that  manner,  and  the  proper  signals  were  blown, 
but  that  the  Bowen  failed  to  give  heed  to  said  signals,  and  to 
take  measures  to  pass  on  the  starboard  hand  of  the  Dayton, 
and  the  boats  in  her  tow.  There  is  nothing  to  the  contrary 
of  this  alleged  in  the  libel,  and  this  does  not  show  any  negli- 
gence in  the  Dayton.     The  answers  of  the  Bowen  and  the 
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SCOW  are  no  evidence  against  the  Dayton.  Even  nnder  the 
most  stringent  rale,  if  the  Dayton  alone  were  saed,  the  bur- 
den of  proof  to  show  negligence  in  her  wotQd,  on  the  libel  and 
her  answer,  be  on  the  libellant. 

As  respects  the  Bowen  and  the  scow  no  prima  fade  ease  of 
negligence  is  shown  as  to  either  of  them  by  her  answer.  The 
answer  of  each  alleges  that  at  the  time  the  Dayton  and  her 
tow  were  discovered  coming  down  the  river  by  the  pilot  of  the 
Bowen  the  green  light  of  the  Dayton  was  visible,  and  she 
appeared  to  be  going  between  the  Bowen  and  the  New  York 
shore,  which  was  then  about  800  yards  distant;  that  at  a 
proper  distance  the  Bowen  blew  two  blasts,  to  which  the  Day- 
ton responded  by  two  blasts,  and  the  Bowen  thereupon  star- 
boarded, heading  as  far  to  the  westward  as  she  could  safely 
do  without  danger  of  ooUiding  with  another  tug  and  tow  on 
her  port  side,  heading  in  the  same  direction;  that  the  Dayton, 
instead  of  keeping  her  course  or  starboarding  so  as  to  pass  on 
the  starboard  side  of  the  Bowen,  so  changed  her  course  as  to 
shat  out  her  green  light  and  show  her  red  light  to  the  Bowen ; 
that  thereupon,  it  being  evident  that  the  Dayton  could  not 
cross  the  bow  of  the  Bowen  and  of  the  scow  without  imminent 
danger  of  collision,  the  Bowen  slowed,  stopped,  and  backed, 
and  that  at  the  time  of  the  collision  the  headway  of  the  Bowen 
and  the  scow  was  about  stopped.  There  is  nothing  in  any  of 
these  averments  which  makes  out  9k  prima  fade  case  of  negli- 
gence against  the  Bowen  or  the  scow.  It  is  urged  for  the 
Hbellants  that  the  answer  of  the  Bowen  shows  that  she  had 
the  Dayton  on  her  starboard  side,  with  the  courses  of  the  two 
vessels  crossing  so  as  to  involve  risk  of  collision,  and  that, 
therefore,  under  rule  19  of  section  4238  of  the  Bevised  Stat- 
utes it  was  the  duty  of  the  Bowen  to  keep  out  of  the  way  of 
the  Dayton,  and  as  she  did  not  a  prima  facie  case  of  negli- 
gence is  thus  made  out  against  her  by  her  answer.  This  is 
an  error. 

The  facts  stated  in  the  answer  of  the  Bowen  do  not  show 
that  the  courses  of  the  two  tugs  were  crossing  when  the 
Bowen  discovered  the  Dayton.  On  the  contrary,  the  green 
light  of  the  Dayton  was  then  outside  to  the  Bowen,  and  not 
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to  her  red  light,  and  the  Dayton  appeared  to  be  going  be- 
tween the  Bowen  and  the  New  Tork  shore,  to  the  eastward, 
and  in  a  direction  which  would  cause  her  green  light  to  still 
be  visible  to  the  Bowen,  and  her  red  light  to  be  still  invisible. 
This  would  insure  safety  and  no  collision;  and  to  insure  it 
still  more  the  Bowen  blew  two  whistles,  and  the  Dayton  an- 
swered with  two  whistles.  After  that  the  Bowen  starboarded. 
Even  if,  before  so  starboarding,  and  while  so  starboarding, 
the  Bowen  is  to  be  considered  as  having  the  Dayton  on  her 
starboard  side,  with  the  courses  of  the  two  vessels  crossing, 
(which  is  by  no  means  clear  on  these  averments  in  the  answer 
of  the  Bowen,)  her  answer  shows  that  she  took  proper  meas- 
ures to  keep  out  of  the  way  of  the  Dayton ;  that  such  measures 
were  assented  to  at  the  time  by  the  Dayton  as  proper;  and 
that  then  the  Dayton  changed  her  course  and  went  across 
the  bow  of  the  Bowen.  Under  these  circumstances  the  Bowen 
slowed,  stopped,  and  backed.  The  answer  of  the  Bowen 
states,  substantially,  that  there  was  imminent  danger  of  col- 
lision if  she  kept  on.  There  is  nothing  in  all  this  to  show 
negligence  in  the  Bowen.  When  the  Dayton  so  came  sud- 
denly across  the  bow  of  the  Bowen  a  case  was  not  made 
within  rule  19,  although  in  that  position  the  Bowen  had  the 
Dayton  on  her  starboard  side,  and  their  courses  were  cross- 
ing; and,  even, if  it  were,  the  answer  shows  that  the  Bowen 
did  all  she  could  to  keep  out  of  the  way  of  the  Dayton.  The 
libel,  so  far  from  alleging  that  it  was  a  fault  in  the  Bowen  to 
slow,  stop,  and  back,  alleges  as  a  fault  in  her  that  she  did 
not  reverse,  or  did  not  do  so  soon  enough.  The  isolated  fact 
of  her  slowing,  stopping,  and  backing  cannot  be  taken  away 
from  the  connection  in  which  it  is  found  in  the  answer,  and 
separated  from  the  circumstances  under  which  the  answer 
states  it  occurred,  particularly  as  the  libel  states  distinctly 
that  it  was  a  fault  in  her  not  to  reverse. 

It  is  urged  that  it  works  injustice  to  the  libellant  to  compel 
him  to  prove  anything,  because  all  his  proof  to  inculpate  one 
tug  must  exculpate  the  other.  But  that  is  a  position  in  which 
he  has  placed  himself,  if  it  exists.  In  his  libel,  however,  he 
alleges  specific  faults  against  each  tug,  and  on  them  claims 
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that  each  tug  is  in  fault.  The  gravamen  of  the  libel  is  that 
both  tags  were  to  blame,  and  of  course  that  showing  one  in 
fault  will  not  show  the  other  to  be  free  from  fault. 

Not  only  did  the  libellant  introduce  no  evidence  in  the  dis- 
trict  court,  but  he  has  introduced  none  in  this  court,  although 
the  appeal  states  that  he  intends  to  have  the  case  heard  in 
this  court  on  proofs  and  testimony.  As  no  case  of  negligence 
is  made  out  against  any  one  of  the  three  vessels  sued,  the 
libel  must  be  dismissed  as  to  each. 


Habdy  v.  Moorb. 
(DiiHet  Ocnurt,  8. 2).  I^ew  York.    November,  1880.) 

L  Practicb.— Where  an  cUias  process  was  issued  pursuant  to  an  order  of 
the  court,  on  proof  by  affidavit  that  it  acquired  no  jurisdiction  under 
the  original  process,  TiM,  that  this,  in  effect,  vacated  an  interlocutory 
degree  granted  in  proceedings  under  the  original  process  to  which  a 
return  had  been  made,  which,  if  true,  showed  that  the  court  had  ac- 
quired jurisdiction  ;  that,  although  the  entering  of  an  order  vacating 
the  decree  would  have  been  more  regular,  failure  to  do  so  did  not  ren- 
der the  (Uiaa  process  void. 

%  SiGNOTG  LiBBL. — ^Proccss  issued  on  a  libel  sworn  to  by  one  of  the  proc- 
tors as  attorney  in  fact,  but  unsigned  except  by  the  proctors  by  their 
firm  name,  is  not  void.  The  failure  of  the  libellant  or  his  agent  to 
sign  is,  in  such  case,  a  defect  amendable,  but  until  amendment  has 
been  allowed  the  libel  must  be  considered  as  still  unsigned,  though 
the  proctor  who  swore  to  it  as  attorney  in  fact  afterwards,  but  with- 
out leave  of  the  court,  signed  the  same. 

After  judgment  the  court  is  bound  to  overlook  this  defect. 

Rev.  8t.  f  3954. 

8.  Name  of  LiBBLiiANT.— Kaming  the  libellant  by  the  initials  of  his  Ohris- 
tian  name  does  not  prejudice  the  defendant  and  is  immaterial,  though 
it  seems  so  to  name  the  defendant,  in  publication  under  an  order  of 
attachment,  would  vitiate  the  attachment. 
Frank  v.  Lew,  6  Rob.  599. 

In  Admiralty.     Order  to  show  cause. 

On  September  29,  1880,  a  libel  was  filed  with  prayer  for 
process  in  personam  and  clause  of  foreign  attachment.  The 
process  was  accordingly  issued,  and  on  October  6th  was  re- 
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turned  with  the  marshars  indorsement  that  he  had  been 
nnable  to  find  the  respondent,  but  had  attached  the  credits 
and  effects  of  the  respondent  in  the  hands  of  a  garnishee.  An 
interlocutory  decree  and  order  of  reference  were  then  entered 
on  their  default.  Shortly  after  the  said  process  was  issued 
it  was  discovered  that  the  libel^  though  sworn  to,  had  not 
been  signed  except  by  the  proctors  as  proctors*  It  was  then 
signed,  without  permission  of  the  court,  by  one  of  the  proctors 
in  behalf  of  the  libellant,  who  had  sworn  to  it  as  attorney  in 
fact.  Subsequently,  on  October  15th,  on  affidavit  of  one  of  the 
proctors,  setting  forth  that  when  the  said  process  was  served 
the  garnishee  had  no  credits  or  effects  of  the  respondent,  but 
that  it  now  holds  such  credits  and  effects  acquired  since  that 
time,  an  alias  process  was  directed  by  the  court  to  issue,  and 
an  attachment  was  again  levied  by  the  marshal  on  the  credits 
and  effects  of  the  respondent  in  the  hands  of  the  garnishee. 
On  the  return-day  of  this  second  process  neither  the  respond- 
ent nor  the  garnishee  appeared,  and  a  second  interlocutory 
decree  and  order  of  reference  to  a  commissioner  were  entered. 
Testimony  was  taken  before  the  referee,  his  report  made  and 
filed,  costs  taxed,  and  the  final  decree  entered  October  20th.  On 
October  25tb  an  order  to  show  cause  on  affidavit  was  granted 
to  the  proctor  for  the  respondent  why  the  final  decree  and  the 
process  should  not  be  vacated,  or,  if  not  vacated,  why  the  re- 
spondent should  not  be  allowed  to  appear  herein  and  answer, 
etc. 

Samuel  W.  Weiss,  for  respondent. 

Beebe,  Wilcox  d  Hobbs,  for  libellant. 

Ghoate,  D.  J.  The  return  of  the  marshal  to  tlie  process 
shows  that  he  made  diligent  search  for  the  principal  defend- 
ant and  could  not  find  him.  The  moving  affidavits  raise  such 
question  of  the  truth  of  this  return  that  if  it  were  material 
an  inquiry  would  be  ordered.  But  I  think  the  order  of  the 
court  that  an  alias  issue,  made  on  proof  by  affidavit  that  the 
court  had  acquired  no  jurisdiction  by  reason  of  having  made 
no  attachment,  must  be  deemed  to  have  vacated  in  effect  the 
first  interlocutory  decree.  It  treats  that  decree  as  a  nullity. 
It  would  have  been  proper  and  more  regular  to  have  entered 
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ftn  order  at  the  same  time  vacating  the  decree,  hut  the  iailtiri 
to  do  BO  does  not, -I  think,  make  .the  alia$  process  void  or 
irregular.  The  information  the  libellant's  proctor  had  when 
he  applied  for  an  order  that  process  with  foreign  attachment 
issue,  was  snch  as  to  authorize  it;  and  there  is  nothing  to 
show  a  want  of  good  faith  on  his  client's  part  in  failing  to 
communicate  to  his  proctor  all  that  he  knew  about  the  prin- 
cipal defendant's  residence  and  place  of  business.  The  issue 
of  the  aliaa  process  was  justified  by  the  state  of  the  facts  exist- 
ing when  it  issued,  and  it  was  duly  served.  Therefore,  the  ques- 
tion raised  as  to  the  service  of  the  original  process  is  imma^ 
terial.  The  libel  should  have  been  signed  before  process  issued. 
It  appears  to  have  been  signed  by  **Beebe,  Wilcox  A  Hobbs** 
as  proctors,  and  verified,  as  appears  by  the  officer's  certifi- 
cate. I  do  not  think  the  failure  of  Mr.  Beebe  to  sign  it,  which 
on  the  affidavits  seems  to  be  admitted,  made  the  process 
void.  It  was  a  defect  which  would  have  been  cured  by  amend- 
ment. But  no  amendment  having  been  allowed,  the  libel 
must  be  considered  as  still  unsigned  except  by  ''Beebe,  Wil- 
cox &  Hobbs"  as  proctors.  I  think  if  it  was  in  fact  verified, 
and  that  appears  by  the  certificate,  this  is  a  defect  the  court 
is  bound  to  overlook  after  judgment.     Bev.  St.  §  954. 

The  libellant  being  named  by  his  initials  is  immaterial.  It 
does  not  prejudice  the  defendant.  It  might  be  quite  otherwise 
if  an  attempt  were  made  to  publish  against  a  defendant  by 
his  initials.  He  might  be  prejudiced  thereby  and  the  notice 
insufficient.     Frank  v.  Levie,  6  Bob.  599. 

Neither  the  principal  nor  the  garnishee  show  any  very 
good  reason  for  not  appearing.  The  garnishee  appears  to 
have  supposed  that  it  need  not  appear  in  obedience  to  the  first 
process  because  it  had  no  funds.  It  was  so  advised.  This  is 
the  very  reason  why  it  should  have  appeared.  It  supposed  it 
had  funds  when  the  second  process  was  served,  but  now  finds 
that  another  person  claims  the  funds.  I  think,  therefore,  its 
default  should  be  opened.  The  principal  defendant  appears 
to  have  had  a  proctor  retained  to  attend  to  the  business  all  the 
time,  and  why  no  appearance  was  entered. does  not  appear» 
unless  it  was  because  the  whole  proceeding  was  regarded  aa 
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void  on  acoboht  of  the  defect  in  the  libel,  which  was  an'  error, 
as  I  think.  But  he  now  ^hows  that  he  may  have  a  defence 
on  the  merits. 

Default  opened  as  to  principal  defendant  and  gamishee,  on 
paying  the  fees  and  expenses  paid  apon  the  reference ;  the  prin- 
cipal defendant  to  file  his  answer,  setting  np  defence  referred 
to  in  his  affidavit,  within  five  days  after  entering  order  on  this 
memorandum,  and  stipulating  that  the  issues  be  referred  to  a 
commissioner  for  trial;  either  party,  however,  being  at  liberty 
to  make  any  application  to  the  court  that  he  may  be  advised, 
in  consequence  of  the  libel  being  unsigned  except  by  '^Beebe, 
Wilcox  &  HobbSi**  proctors^  on  one  day'a  notice. 


Smith  v.  Steamer  Joshua  Lbvinbb. 
(DiUrict  Oaurt^  8.  D,  New  York.    December  28, 1880.) 
1.  Wages— Intoxication— Evidence. 

C  H.  Williams,  for  libellant, 

C.  E.  CroweU,  for  claimant. 

Choate,  D.  J.  This  is  a  suit  for  wages  during  the  yean 
1877, 1878,  and  1879.  The  libellant  alleges  a  special  agree- 
ment to  pay  him  $100  ^.  toonth  during  the  time  the  vessel 
was  running.  He  served  as  engineer  and  fireman.  The 
promise  to  pay  the  libellant  $100  a  month  is  proved,  but  the 
claimant  has  attempted  to  show  that  he  was  so  intoxicated 
when  he  made  the  promise  that  he  did  not  know  what  he 
was  doing.  I  think  the  weight  of  the  testimony  is  against 
the  claimant  on  this  point,  and  the  libellant  is  entitled  to 
recover  his  wages  at  that  rate.  His  wages  amount  to  $2,030 
between  September  1,  1877,  and  February  11,  1,879.  He 
admits  that  the  claimant  is  entitled  to  credits,  which  reduce 
the  amount  to  $810.29,  for  which  sum,  with  interest  from 
February  11, 1879,  with  costs,  the  libellant  is  entitled  to  a 
decree. 
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The  Schooneb  Maby  Chilton. 
{Distria  C&urt^  8.  D.  New.  York.    November,  1880.) 

1.  A  DirTRAT/rY— EsTOPPBL— Marttimb  Lieh. 

Where  the  claimant  (owner)  of  the  vessel,  who  personally  contracted 
with  the  libellant  for  repairs  made  at  his  dock  in  Brooklyn,  New 
York,  resided  at  the  time,  and  had  long  before  resided,  in  New  York 
city,  and  the  vessel  at  the  time  was  registered  at  New  London,  Ck>n- 
necticut,  and  had  ^'  New  Lendon  "  painted  on  the  stem,  and  the  owner 
informed  libellants  that  she  was  registered  there,  was  mortgaged,  and 
that  he  could  ascertain  about  her  from  the  collector  there  : 

HM^  that  these  facts  did  not  import  a  representation  that  the  claim- 
ant lived  in  New  London. 

That  While  the  owner,  if  he  has  misled  the  libellant  by  representa- 
tions as  to  the  vessel  being  foreign  or  domestic,  nuty  be  estopped  to 
deny  such  representations, 

( The  E.  A.  Barnard,  2  Fed.  Rbp.  712,  716,) 

Still  the  libellant  does  not  appear  to  have  been  misled  by  them. 

The  libellant,  knowing  that  the  claimant  had  bought  the  vessel, 
was  bound  to  inquire  as  to  his  place  of  residence. 

That  the  vessel,  being  in  the  port  where  her  owner  resided  when 
the  repairs  were  made,  was  a  domestic  vessel,  and  no  lien  attached  by 
the  maritime  law. 

The  Albany,  4  Dm.  ^9. 

That  no  lien  therefor  attached  under  the  laws  of  New  York,  th« 
necessary  specifications  not  having  been  filed* 

In  Admiralty. 

Robert  Payne,  for  libellant. 

W.W.  Ooodrich,  for  claimant. 

Ghoate,  D.  J.  This  is  a  suit  for  labor  and  materials  fur* 
nished  in  repairing  the  schooner  Mary  Chilton.  The  re- 
pairs were  put  upon  her  at  the  libellant's  dock  in  Brooklyn. 
The  libel  claims  /  lien  therefor  both  by  the  maritime  law  and 
by  the  state  law. 

As  to  a  lien  by  the  state  law  there  is  no  proof  that  the 
libellant  filed  the  necessary  specification.  As  to  a  general 
maritime  lien  it  is  shown  that  the  owner  of  the  vessel,  who 
personally  contracted  with  the  libellant  for  the  repairs,  then 
and  long  before  resided  in  New  York  city.  The  vessel  had 
been  registered  at  New  London,  Conn.,  and  "New  London" 
was  painted  on  her  stem  when  the  vessel  came  to  the  libel- 
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lant's  dock.  The  owner  also  informed  libellant  that  she  was 
registered  at  New  London,  and  that  there  was  a  mortgage  on 
her,  and  that  he  could  ascertain  about  the  vessel  by  tele- 
grapfhing  to  the  collector  there.  The  vessel  being  in  the  port 
where  her  owner  resided  was  a  domestic  vessel,  and  no  liea 
attached  for  the  repairs  by  the  maritime  law.  The  Albany, 
4  Dill.  489.  If  the  owner  misled  the  libellant  as  to  her  char- 
acter, as  being  foreign  or  domestic,  he  may  be  estopped  to 
deny  his  representations  as  to  her  character.  The  E.  A. 
Barnard,  2  Fbd.  Bep.  712,  716.  It  is  claimed  by  the  libel- 
lant that  there  is  such  an  estoppel  in  this  case.  I  cannot 
find,  however,  that  the  libellant  was  misled  by  any  represen- 
tation of  the  owner  as  to  his  residence,  or  as  to  the  charac- 
ter of  the  vessel.  The  libellant  was  informed  that  the  claim- 
ant had  bought  the  vessel,  and  he  made  no  inquiry  as  to 
claimant's  place  of  residence.  I  do  not  think  that  the  name 
"New  London"  painted  on  the  stem,  or  the  information  that 
the  vessel  was  registered  there,  were  or  imported  a  represen- 
tation that  he  lived  there.  The  proper  inference  to  be  drawn 
from  what  the  libellant  was  told  was  rather  that  the  vessel 
had  once  belonged  to  somebody  who  lived  in  New  London, 
but  that  now  she  belonged  to  this  claimant.  The  libellant 
had  no  reason  to  suppose  that  the  claimant  did  not  live  in 
New  York,  and  on  inquiry  he  would  have  ascertained  that  he 
did  live  here.  I  think  the  facts  do  not  warrant  the  conola- 
fiion  that  the  claimant  is  estopped  to  make  this  defence. 
Libel  dismissed  with  costs. 
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Buox  and  others  v.  Piedmont  k  Ablington  Life  Ins.  Co. 
and  others, 

{CHrcwit  Courts  B.  D.  Virginia.    December  23, 1880.) 

1.  JuBisDicTzoN  OP  Fedbral  Court  — Bill  Filbd  nr  State  Court— 
Bdit  Not  at  Issub.— On  November  30, 1880,  the  defendant  corpora- 
tion, an  insolvent  life  insurance  company,  domg  busmess  at  Rich- 
mond, Ya.,  and  having  policies  distributed  in  many  states  of  the 
imion,  by  order  of  its  board  of  directors,  but  without  any  previous 
authority  from  its  stockholders,  conveyed  all  its  property  to  its  vice- 
president  in  trust,  for  the  benefit  of  creditors,  subject  to  certain  con- 
ditions and  preferences,  duly  set  forth  in  the  deed  creating  said  trust. 

On  December  8, 1880,  the  trustee  set  on  foot  a  suit  in  the  chancery 
court  of  Richmond,  asking  the  aid  of  that  court  in  the  administration 
of  histrOat. 

On  the  same  day  a  resident  creditor  filed  a  bill  in  his  own  name,  in 
the  same  court,  against  the  defendant  company  and  the  said  trustee, 
and  asked  leave  therein  to  subsequently  make  all  the  directors  and 
•tockholders  parties  to  the  suit,  when  their  names  should  be  thereafter* 
ascertained.  This  bill  also  asked  for  all  proper  accounts  and  a  receiver, 
and  that  all  the  creditors  might  be  ascertained,  the  fund  collected  and 
distributed,  and  the  trust  deed  set  aside ;  and  further  asked  for  a 
personal  decree  for  the  amount  paid  the  company  by  the  complain- 
ant, on  the  ground  that  the  company  had  forfeited  its  contract  by 
refusing  to  give  the  complainant  a  paid-up  policy  in  exchange  for  his 
original  policy. 

On  December  11,  1880,  the  complainants,  non-resident  creditors, 
exhibited  their  bill  in  this  suit,  to  which  they  made  the  company,  the 
trustee,  and  the  stockholders  all  parties  defendant,  and  asked,  in  the 
name  of  themselves  and  of  all  creditors  who  might  come  in,  that  the 
trust  deed  should  be  set  aside,  the  funds  collected  and  distributed,  a 
receiver  appointed,  and  for  all  the  general  and  special  relief  usually 
asked  for  in  creditors*  bills. 

A  rule  was  thereupon  made  by  this  court,  calling  upon  these  de- 
fendants to  show  cause,  December  20th,  why  a  receiver  should  not  be 
appointed.  It  further  appeared,  upon  the  return-day  to  this  rule, 
that  the  bill  of  the  trustee  had  never  been  filed  in  the  state  court ;  that 
the  cause  bad  not  proceeded  to  issue  in  either  of  the  suits  in  that 
court ;  and  that  such  court  had  not  appointed  a  receiver,  or  taken 
custody  of  the  effects  of  the  defendant  company,  or  made  any  order 
by  which  it  took  cognizance  or  assumed  jurisdiction  of  the  contro* 
versy  between  the  parties  to  the  respective  suits.  Held^  under  these 
circumstances,  that  the  institution  of  the  mere  incipient  steps  of  the 
two  suits  in  the  state  court  would  not  defeat  the  jurisdiction  of  this 
court. 
v.4,no.l0 — 54 
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2.  Receiver— Iksolvknt  Life  Insttbance  Covp AJsn.^HM^furtKeT,  that 
the  inBolvency  and  assignment  of  the  defendant  company,  and  the 
action  of  the  trustee  in  applying  to  the  state  court  for  aid  in  the 
administration  of  his  trust,  exhibited  all  the  conditions  requisite  to 
authorize  this  court  to  immediately  appoint  a  receiver,  in  accordance 
with  the  application  of  the  complainants. 

8.  Same— Trustee  of  Ikbolvekt  Ck)BiPAirr.— Fdcf,  fwriheir^  that  this 
court  would  not  appoint  such  trustee  and  former  vice  president  the 
receiver  of  the  insolvent  company. 

4.  Fraud— Insolvent  Live  Insurance  Ck)icFANT— Proof.— The  mere 
fact  of  the  failure  of  a  life  insurance  company  would  seem  to  be 
prima  facie  proof  that  its  operations  have  been  conducted  in  a  fraud- 
ulent manner;  and,  if  the  failure  is  not  explained  by  some  great  cas- 
ualty, such  as  a  wide-spread  pestilence,  or  sudden  financial  convul- 
sion, or  physical  calamity,  it  would  seem  to  be  per  u  proof  of  fraud. 

A.  CoNSTRUCTivB  Fraud — MANAGERS  OF  Oqmfksy, — Such  failure  does 
not  necessarily  create  a  presumption  of  moral  turpitude  in  the  man- 
agers of  the  company,  but  it  certainly  does  create  a  presumption  of 
financial  imbecility,  or  recklessness,  or  extravagance^  or  thitt  groes 
negligence,  which  is  equivalent  in  its  consequences  to  fraud,  and 
which  a  court  is  bound  to  regard  as  constructive  fraud* 

In  Equity. 

The  facts  of  the  case,  so  far  as  they  bear  upon  the  points 
of  law  decided,  are  recited  in  the  opinion. 

OuJd  <t  Carrington  and  22.  L.  Maury,  for  complainants. 

John  0.  Sieger^  W.  W.  Crump,  Hundley  d  Hunter^  Sands, 
Carter  d  Leake,  Keen  d  Davis,  and  others,  for  defendants. 

Hughes,  D.  J.  The  defendant  in  this  cause,  the  Piedmont 
k  Arlington  Life  Insurance  Company,  is  avowedly  insolvent, 
and,  on  the  thirtieth  day  of  November  ultimo,  its  president, 
vice-president,  and  secretary,  by  order  of  its  board  of  direct- 
ors, and  without  previous  authority  from  its  stockholders, 
made  a  deed  of  assignment,  by  which  it  granted,  set  over, 
and  assigned  to  its  vice-president,  Angus  B.  Blakey,  all  its 
bonds,  bills,  notes,  choses  in  action,  and  evidences  of  debt  of 
every  description;  all  its  judgments,  decrees,  and  liens;  its 
mortgages,  deeds  of  trust,  and  securities ;  all  its  office  furni- 
ture in  Richmond,  including  desks,  tables,  carpets,  stoves, 
iron  safe,  and  other  apparatus;  and  all  its  lands^  lots,  tene- 
ments, and  parcels  of  real  property  lying  in  the  states  of 
Virginia,  West  Virginia,  Tennessee,  South  Carolina,  Arkansas, 


Digitized  by  VjOOQIC 


BUCK   r.  PIEDMONT   Jk   ARLINOTON   LIFE   INS.  00.  851 

Texas,  and  Florida, — ^in  trast  for  certain  purposes  set  oat 
in  the  trust  deed,  which  describes  in  detail  the  lands  con- 
veyed. 

The  deed  gives  the  trustee  power  to  sell,  dispose  of,  and 
convey  the  said  effects  for  cash  or  on  such  credits  as  he  may 
choose,  and  with  the  proceeds  to  pay,  first,  two  classes  of  pre- 
ferred creditors,  one  class  prior  to  the  other;  and,  afterwards, 
to  secure  to  the  policy-holders  of  the  company,  and  benefici- 
aries under  policies  issued  by  it,  the  equitable  value  of 
their  policies,  as  of  the  date  of  the  deed,  discriminating  the 
policy-holders  in  the  states  of  Kentucky,  California,  and  Mary- 
land from  those  in  other  states  of  the  Union;  and  preferring 
those  policy-holders  who  may  be  "satisfied"  with  the  equita- 
ble values  ascertained  by  the  trustee,  over  those  who  may  be 
''not  satisfied."  By  this  deed  the  directors  put  the  affairs 
of  the  company  in  liquidation,  and,  by  necessary  effect,  ter- 
minated the  existence,  of  this  corporation,  as  a  life  insurance 
company. 

On  the  eleventh  day  of  this  month  the  complainants,  who 
are  non-residents,  exhibited  their  biU  in  this  court,  in  which 
they  charge  that  the  defendant  company  is  insolvent ;  that 
its  deed  of  the  30th  ultimo  is  fraudulent,  and  was  intended  to 
hinder  and  delay  creditors,  and  was  made  without  authority 
of  the  stockholders;  and,  among  other  things,  they  pray  for 
the  appointment  of  a  receiver,  and  for  the  setting  aside  of 
the  trust  deed  as  null  and  void.  A  rule  was  made  by  this  court 
on  the  eleventh  instant  calling  upon  the  defendant  company 
and  the  said  Blakey,  trustee,  to  show  cause  here,  on  the 
twentieth  instant,  why  a  receiver  should  not  be  appointed. 

The  company  and  Blakey  appeared  on  the  twentieth  instant, 
and,  in  the  form  of  two  pleas,  denied  the  jurisdiction  of  this 
court  to  entertain  this  suit.  One  of  the  pleas  set  out,  as  de- 
feating this  jurisdiction,  in  substance,  the  fact  that  the  said 
Blakey  had  on  the  third  instant  set  on  foot  a  suit  in  the 
chancery  court  of  Bichmond  asking  the  aid  of  that  court  in 
administering  his  trust,  involving  the  subject-matter  of  the 
suit  here ;  but  it  has  been  shown  that  the  bill  of  Blakey  has 
not  yet  been  filed  in  the  said  state  court.    The  other  plea  to 
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the  jurisdiction  of  this  court  set  out  the  fact,  in  substance, 
that  one  C.  B.  Maury  had  on  the  third  instant  set  on  foot  a 
suit  in  the  said  chancery  court  of  Biohmond,  and  exhibited 
his  bill  there  against  the  defendant  company  and  Blakey,  the 
trustee,  for  purposes  similar  to  those  sought  by  the  proceed- 
ing in  this  court.  It  has  been  shown  that  in  neither  of  the 
two  suits  in  the  chancery  court  of  Bichmond  has  the  cause 
proceeded  to  issue;  that  those  suits  are  still  at  rules;  that 
that  court  has  not  appointed  a  receiver  or  takto  custody  of  the 
res, — that  is  to  say,  the  effects  of  the  defendant  company, — 
or  made  any  order  by  which  it  took  cognizance  or  assumed 
jurisdiction  of  the  controversy  between  the  parties  to  the  re. 
spective  suits;  and  that  the  parties  there  are  not  the  same  as 
the  parties  to  the  suit  here.  It  has  been  shown  that  the 
nature  and  objects  of  the  suits  in  the  chancery  court  of  Bich- 
mond are  different  from  those  of  the  suit  here.  The  Maury 
bill  is  filed  in  his  own  name  alone,  although  he  asks  for  all 
proper  accounts,  for  a  receiver,  and  that  all  creditors  may  be 
ascertained,  the  fund  collected  and  distributed,  and  the  deed 
set  aside.  It  asks  for  a  personal  decree  for  the  amount 
Maury  has  paid  the  company,  on  the  ground  that  it  has  for- 
feited its  contract  by  refusing  to  give  him  a  paid-up  policy  in 
exchange  for  his  original  policy.  It  makes  the  company  and 
the  trustee  alone  parties  defendant,  although  leave  is  asked 
to  make  all  the  directors  and  stockholders  parties  hereafter 
when  their  names  shall  be  ascertained. 

The  Blakey  bill,  a  copy  of  which  is  filed  in  this  court, 
though  the  original  is  not  yet  filed  in  the  chancery  court  of 
Bichmond,  asks  the  assistance  of  the  court  to  carry  into  effect 
the  provisions  of  the  trust  deed.  On  the  other  hand,  the  Quit 
in  this  court  asks,  in  the  name  of  the  complainants  and  of  all 
creditors  who  may  come  in,  for  the  special  and  general  relief 
usually  asked  in  creditors'  bills,  that  the  trust  deed  shall  be 
set  aside,  that  the  funds  be  collected  and  distributed,  and  that 
a  receiver  be  appointed;  and  it  makes  the  company,  the  trus- 
tee, and  the  stockholders  all  parties  defendant.  I  overruled 
the  objections  raised  by  the  two  pleas  on  the  following 
grounds,  viz. :  that  non-resident  citizens  had  a  constitutional 
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right  to  sue  this  company  in  this  court ;  that  this  company 
had  polieies  distributed  in  many  states  of  the  Union,  whose 
holders  could  not  hear  of  its  bankruptcy  for  a  considerable 
time  after  its  avowal  here;  and  that  the  individual  action  of 
one  of  its  officers^  and  of  one  of  its  creditors,  who  happened 
to  be  resident  on  the  spot,  in  taking  the  mere  incipient 
steps  of  a  suit  in  a  state  court  within  a  few  days  after  the 
avowal  of  the  company's  bankruptcy,  and  before  it  could  be 
known  at  a  distance,  more  especially  in  the  absence  of  any 
action  of  the  state  court  assuming  jurisdiction  of  the  contro- 
versy or  of  the  res,  could  not  defeat  the  constitutional  right 
of  non-residents  to  sue  in  this  court.  And,  *in  consideration 
of  the  fact  that  the  defendant  company's  transactions  em- 
braced many  states,  making  a  United  States  court  the  more 
appropriate  tribunal  for  the  adjudication  of  its  affairs,  I  de- 
cided that  this  suit  must  go  on  here. 

The  pleas  to  the  jurisdiction  being  thus  disposed  of,  I  am 
now  to  pass  upon  the  application  of  complainants  for  the 
immediate  appointment  of  a  receiver.  The  defendant  com- 
pany is  confessedly  insolvent.  Being  a  life  insurance  com- 
pany, insolvency  and  an  assignment  of  all  its  effects  in  liqui- 
dation is  final  and  irretrievable  deatli  to  its  corporate  existence. 
It  is  incapable  of  taking  care  of  its  own  effects,  and  has 
itself  confessed  the  fact  by  assigning  them  to  a  trustee.  That 
trustee  has  confessed  his  inability  to  administer  the  prop- 
erty in  accordance  with  the  deed,  by  taking  steps  to  obtain 
the  aid  of  a  court  of  chancery  in  the  task.  By  the  insolv- 
ency, by  the  act  of  the  defendant  company  in  making  an 
assignment  in  liquidation,  and  by  the  act  of  the  trustee  in 
invoking  the  aid  of  a  court,  the  defendants  in  the  suit  here 
have  themselves  exhibited  all  the  conditions  requisite  to 
authorize  a  court  to  appoint  a  receiver.  It  is  useless  to 
•contend  that  courts  should  observe  extreme  caution  in  enter- 
ing upon  the  appointment  of  receivers.  Such  caution  is  only 
necessary  where  the  defendant  company'sinsolvency  is  denied, 
where  the  company  is  in  the  full  exercise  of  its  franchises  . 
and  use  of  its  property,  and  where  the  act  of  the  court  would 
abruptly  and  harshly  arrest  it  in  its  career  of  action,  and  wrest 
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its  property  from  its  use  and  control.  It  is  trae  that  in  sneh 
f^  case  a  court  should  consider  well  the  consequences  of  its 
action,  and  adopt  the  extreme  recourse  only  when  the  facts 
of  the  case  most  clearly  justify  the  measure. 

But  this  defendant  company  is  already  extinct;  its  fran- 
chises are  already  forfeited  and  abandoned ;  its  property  al- 
ready put  by  its  own  act  out  of  its  own  use  and  possession, 
and  committed  to  liquidation.  Having  thus  itself  made  a 
case  for  a  receiver,  and  actually  anticipated  a  court  in  ap- 
pointing one,  this  court  is  relieved  from  the  painful  inquiries 
and  delicate  responsibility  usually  devolved  upon  courts  in 
passing  upon  applications  for  receivers ;  and,  therefore,  I  am 
confronted  with  but  a  single  question,  which  is  whether  or 
not  this  court  will  allow  the  defendant  company  to  appoint 
its  receiver  for  it. 

This  is  an  insolvent  life  insurance  company — a  company 
which  has  approached  thousands  of  men  and  women  in  the 
land  and  said,  if  out  of  your  annual  earnings  and  savings 
you  will  pay  me  annual  premiums  of  money  during  your 
natural  lives,  I  will  at  your  death  pay  to  your  widows  and 
children  certain  thousands  of  dollars  for  their  support.  Hav- 
ing received  these  premiums  for  12  or  15  years  down  to  a  few 
weeks  past,  it  now  reveals  to  the  world  that  it  cannot  comply 
with  the  solemn  obligations  which  it  had  undertaken.  I 
think  that  the  mere  fact  of  the  failure  of  a  life  insurance 
company  is  prima  facie  proof  tiiat  its  operations  have  been 
conducted  in  a  fraudulent  manner;  and,  if  the  failure  is  not 
explained  by  some  great  casualty,  such  as  a  wide-spread 
pestilence,  or  sudden  financial  convulsion,  or  physical,  calam- 
ity, I  think  that  it  is  per  se  proof  of  fraud.  I  will  not  pre- 
tend to  say  that  it  creates  the  presumption  of  moral  turpi- 
tude in  the  managers  of  the  company,  but  it  certainly  does 
of  constructive  fraud;  that  is  to  say,  of  that  financial  im- 
becility or  recklessness  or  extravagance,  or  that  gross  negli- 
gence, which  is  equivalent  in  its  consequences  to  fraud,  and 
which  a  court  is  bound  to  regard  as  constructive  fraud. 

Would  the  court  be  justified  in  allowing  a  trustee  appointed 
by  such  a  company,  in  the  very  deed  in  which  it  avowed  its 
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insolvency,  to  remain  in  the  custody  of  its  effects  and  to 
administer  them?  Gould  the  court  expect  to  attract  and 
retain  the  confidence  of  the  public  and  of  its  suitors,  if  it 
should  sanction  such  an  act?  I  think  not.  The  insolvency 
and  abnegation  of  the  company  left  its  effects  in  the  legal 
and  rightful  custody  of  no  one,  and  the  court  must  at  once 
provide  for  the  emergency  by  appointing  a  receiver. 

It  has  not  been  the  policy  or  practice  of  this  court,  in  ap- 
pointing receivers  for  insolvent  companies,  to  appoint  any  one 
who  had  been  officially  and  responsibly  connected  with*  the 
mismanagement  which  brought  his  company's  affairs  to  ruin ; 
and,  for  that  reason,  I  cannot  appoint  Mr.  Blakey  as  receiver 
here,  in  whose  personal  integrity  I  would  otherwise  have  the 
utmost  confidence,  and  whose  high  character  I  most  cheer- 
fuDy  acknowledge. 

The  judge  then  announced  the  appointment  of  A.  L.  Bool* 
warei  Esq.^  as  receiver  of  the  company. 


Hicks  and  Wife  v.  Jennings. 

{Oireuit  Gourt^  IT.  D.  Georgia.    October,  1880.) 

1  Mortgage — ^FoBBOLoscniB — Fraud. — Seyeral  tracts  of  land  were  sold 
under  one  contract,  and  separate  deeds  naming  a  distinct  considera- 
tion were  given  for  each  tract.  Edd,  that  fraud  and  want  of  consid- 
eration in  the  sale  of  one  tract  could  be  set  up  as  a  defence  in  a  suit 
to  foreclose  a  purchase-money  mortgage  upon  another  of  such  tracts. 

2.  Bams— Same—Same.— £'62(2,  further^  that  such  defence  could  be  set  up 
against  the  heirs  and  distributees  of  the  mortgagor,  where  such  mort- 
gage had  been  transferred  to  them  as  an  advancement. 

In  Equity. 

The  purpose  of  this  suit  is  to  foreclose  a  mortgage  executed 
by  the  defendant  to  one  Henry  Irby,  now  deceased,  dated 
May  7,  1877,  on  certain  lots  of  land  in  Hall  county,  Geor- 
gia, known  as  the  "Glade  Mines,"  and  containing  2,000 
acres^  to  secure  a  note  dated  the  said  May  7,  1877,  made  by 
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said  Jennings,  and  payable  to  said  Irby,  for  $10,000,  and  fall- 
ing due  January  1,  1879.  The  note  recited  on  its^face  that 
it  was  given  for  part  of  the  purchase  price  of  the  Glade  mines, 
in  Hall  county,  Georgia.  Upon  this  note  the  defendant  paid, 
on  December  31,  1878,  the  sum  of  $5,000  principal,  and  all 
the  interest  due  up  to  that  date ;  and,  by  an  indorsement 
made  on  the  mortgage  by  the  payee  of  said  note,  the  time  for 
the  payment  of  the  note  was  extended  to  January  1,  1880. 
The  bill  alleged  that  in  January,  1879,  Henry  Irby,  the 
payee  of  said  note,  assigned  said  note  and  mortgage  to  the 
complainant  Boyal  B.  Hicks,  and  delivered  the  same  to  the 
complainant  Sarah  Jane  Hicks,  who  was  his  daughter,  as  an 
advancement  to  her  out  of  his  estate,  and  the  same  was  then 
and  there  accepted  by  her  as  such;  that  on  February  20, 
1870,  said  Henry  Irby  departed  this  life,  and  afterwards,  on 
April  7,  1879,  John  F.  Irby,  who  was  a  son,  and  C.  L. 
Walker,  who  was  a  son-in-law,  of  said  Henry  Irby,  for  the 
purpose  of  carrying  out  the  wishes  of  said  Henry  Irby  in  ref- 
erence to  said  note,  signed  a  transfer  of  all  their  interest  in 
the  same  to  complainant  Boyal  B.  Hicks,  and  authorized 
him  to  receive  the  money  due  on  the  same.  The  considera- 
tion of  this  transfer  by  John  F.  Irby  and  Walker  was  an 
agreement  on  the  part  of  Sarah  Jane  Hicks  to  accept  said 
note  as  an  advancement,  and  account  for  the  same  in  the  final 
settlement  of  Henry  Irby*s  estate;  and  the  complainants. 
Hicks  and  wife,  agreed  to  pay  over  to  John  F.  Irby,  and  to 
C.  L.  Walker,  for  his  wife,  Agnes  Walker,  $10,000  belonging 
to  the  estate  of  Henry  Irby,  then  on  deposit  in  a  bank  in  the 
city  of  Atlanta.  Of  this  sum  $5,000  was  actually  paid  on 
July  18,  1879. 

The  defence  relied  on  is  stated  substantially  as  follows: 
On  April  27,  1877,  the  defendant  entered  into  a  contract  in 
writing  with  the  said  Henry  Irby  for  the  purchase  of  cer- 
tain mining  lands  in  Georgia,  then  owned  by  said  Irby. 
There  were  two  tracts  in  Hall  county,  known  respectively  as 
the  Glade  mines  and  Chapman  mines,  each  containing  1,000 
acres,  and  lying  contiguous  to  each  other,  and  all  designated 
as  the  Glade  mines  in  said  contract ;  and  lot  No.  183  of  the 
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Beventeenth  distriot  in  Fulton  connty,  Georgia.  For  these 
lands  the  defendant  Jennings  agreed  to  pay  the  sum  of  $30,- 
000,  as  follows:  $10,000  on  the  delivery  of  deeds;  $5,000 
on  July  1,  1877;  $5,000  on  January  1,  1878;  and  the  re- 
maining $10,000  at  any  time  during  the  year  1878;  and  for 
that  part  of  the  purchase  money  whioh  was  unpaid,  a  mort- 
gage was  to  be  given  on  the  Glade  mines.  When  deeds  were 
made  by  Henry  Irby  to  Jennings  for  those  lands,  in  pursuance 
of  this  contract,  the  parties  required  that  the  purchase  money 
should  be  divided  into  three  parts — $10,000  for  the  Glade 
mines ;  and  the  like  sum,  each,  for  the  Chapman  mines,  and 
for  lot  No.  133  in  Fulton  county.  Three  separate  deeds  were 
made — two  for  the  Hall  county  lands,  and  one  for  lot  133  in 
Fulton  county.  Ten  thousand  dollars  was  paid  by  Jennings 
to  Irby  on  the  delivery  of  the  deeds,  and  a  mortgage  given  on 
the  Hall  county  lands  to  secure  the  residue  of  the  purchase 
money,  which  was  evidenced  by  two  notes  for  $5,000  each, 
and  one  note  for  $10,000.  The  two  $5,000  notes  were  paid 
at  or  before  maturity,  and  a  payment  was  made  on  the  $10,- 
000  note  of  $5,000,  and  all  interest  up  to  January  1,  1879. 

The  defendant  alleges  that  in  the  treaty  for  the  purchase  of 
these  lands  Henry  Irby  represented  that  the  said  lot  133,  in 
Fulton  county,  contained  a  valuable  silver  mine,  and  was  worth 
$15,000  or  $20,000,  and  that  upon  the  strength  of  these 
assurances  he  agreed  to  give,  without  any  examination  of 
the  Fulton  county  lands,  $80,000  for  the  three  tracts  of 
land,  estimating  lot  133  as  worth  at  least  $10,000,  and  be- 
lieving it  to  be  worth  $15,000;  and  that  he  would  not  have 
purchased  said  lot  133,  in  Fulton  county,  or  the  said  Hall 
eounty  lands,  but  for  the  statements  of  said  Henry  Irby  in  ref- 
erence to  the  value  of  said  lot  133.  He  declares  that  he  relied 
implicitly  on  the  representations  of  Irby  in  relation  to  said 
lot  133,  and  had  no  opportunity  to  examine  the  same.  Said 
lot  was  about  70  miles  distant  from  the  place  where  the  con- 
tract of  purchase  was  made. 

The  defendant  says  that  all  the  statements  of  said  Irby  in 
reference  to  the  value  of  said  lot  133  were  false,  and  Irby 
knew  them  to  be  false  when  he  made  them;  that,  so  far 
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from  its  being  true  that  said  lot  contained  a  valuable  silver 
mine,  there  was  not  a  trace  of  silver  or  other  precious  metal 
to  be  found  upon  said  land,  and,  so  far  from  its  being  worth 
$15,000  or  $20,000,  it  was  not  worth  more  than  three  dollars 
an  acre, — in  the  aggregate  about  $600;  and  he  claims  that 
thence,  by  reason  of  said  fraud,  there  should  be  no  decree  for 
complainants  on  said  note  and  mortgage. 

D.  F.  Hammond  and  W.  R.  Hammond^  for  complainants. 

J.  B.  Estes,  Claude  Estes,  and  L.  J.  Gartrell,  for  defend- 
ant. 

Woods,  C.  J.  The  evidence  leaves  no  doubt  that  Henry 
Irby,  in  his  treaty  with  Jennings  for  a  sale  of  the  lands,  men- 
tioned in  the  answer  of  defendant,  fraudulently  misrepre- 
sented the  value  of  lot  133  in  Fulton  county.  The  fact  that  a 
careful  examination  of  the  lot«  and  an  assay  of  ores  found 
upon  it,  shows  that  not  a  trace  of  any  precious  metal  exists 
upon  it,  stamps  the  statements  made  by  Irby  to  Jennings, 
in  reference  to  its  value,  with  falsehood  and  fraud.  So  far 
from  being  worth  $15,000  or  $20,000,  on  account  of  the  depos- 
its of  silver  to  be  found  on  it,  as  asserted  by  Irby,  it  is  not 
worth  over  $500  or  $600.  Irby  must  have  known  that  his 
representation  was  false,  for  he  told  Jennings  that  he  had 
procured  an  assay  of  the  ore  taken  by  himself  from  the  lot 
to  be  made,  and  that  it  proved  to  be  rich  in  silver.  The  evi- 
dence shows  that  the  lot  133  formed  at  least  a  third  of  the 
entire  consideration  given  for  all  the  lands  sold  by  Irby  to 
Jennings.  If  this  suit  were  prosecuted  by  Irby,  and  if  it  were 
based  on  a  note  given  for  the  purchase  price  of  lot  1S3,  there 
could  be  no  question  that  the  defence  set  up  in  the  answer 
and  established  by  the  proof,  showing  the  wilful  fraud  and 
misrepresentation  of  Irby,  ought  to  prevail.  But  the  suit  is 
for  foreclosure  of  a  mortgage,  executed  to  secure  a  note,  given, 
as  expressed  on  its  face,  for  the  purchase  money  of  the  Glade 
mines,  and  it  is  prosecuted,  not  by  Irby,  but  by  one  of  his 
heirs,  to  whom  he  transferred  the  note  in  his  life-time,  and 
who,  at  the  time  of  the  transfer  and  since  his  death,  has 
agreed  to  consider  it  as  an  advancement  on  his  share  of  his 
father's  estate* 
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This  state  of  facts  raises  two  questions : 

(1)  Can  the  fraud  of  Irby,  and  the  failure  of  the  consid- 
eration in  the  sale  of  lot  133,  be  set  up  as  a  defence  to  a  suit 
to  foreclose  the  mortgage  on  another  tract  of  land  executed 
to  secure  a  note  given  for  the  purchase  price  of  that  other 
tract  ?  The  evidence  makes  it  clear  that  the  purchase  of  the 
three  tracts  of  land  was  one  transaction.  It  was  provided  for 
in  one  instrument,  ancl  one  gross  sum  named  for  all  the  lands 
which  Irby  agreed  to  convey.  It  is  true  that,  in  arriving  at 
this  gross  sum,  estimates  were  put  on  each  tract,  and  that, 
when  the  written  contract  came  to  be  executed,  three  separate 
deeds  were  made  for  the  three  tracts  respectively,  and  a  con- 
sideration of  $10,000  named  in  each.  The  deeds  were  all 
made,  the  cash  instalment  paid,  and  the  mortgage  executed 
at  the  same  time.  Now,  if  Irby  himself  were  seeking  to  fore- 
close this  mortgage,  it  is  quite  apparent  that  his  fraud  in 
selling  lot  133  for  $10,000,  which  had  been  paid,  might  be 
set  up  as  a  defence  against  his  recovery  of  the  same  amount 
as  the  consideration  for  another  of  the  tracts  sold  by  the  same 
contract.  In  an  action  at  law  the  defence  might  be  restricted 
to  the  note  sued  on ;  but  not  so  in  a  court  of  equity,  which 
always  looks  at  the  substance  of  things,  and  seeks  to  do  com- 
plete justice  between  the  parties. 

A  court  of  equity  would  not  allow  a  decree  upon  the  note 
and  mortgage  in  suit,  and  then  turn  the  defendant  over  to 
another  suit  to  recover  the  amount  out  of  which  he  had  been 
wronged  by  the  fraud  and  falsehood  of  the  complainant. 
Having  the  parties  before  it,  it  would  adjust  the  controversies 
between  them,  springing  out  of  the  same  transaction,  accord- 
ing to  equity  and  good  conscience;  and  this  would  be  to 
refuse  a  decree  on  this  note  and  mortgage  in  consideration  of 
the  fact  that  the  complainant  had  already  defrauded  the  de- 
fendant, in  the  same  contract  out  of  which  the  note  and  mort- 
gage sprung,  to  an  equal  or  greater  amount.  Upon  the  facts 
of  the  case,  therefore,  if  Henry  Irby  were  the  complainant,  no 
decree  should  be  made  in  his  favor. 

(2)  The  next  question  is,  can  the.  defence  which  the  defend- 
ant could  have  set  up  against  the  note  and  mortgage,  if  the 
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suit  to  foreclose  were  prosecuted  by  Irby,  be  set  np  gainst 
his  heirs  and  distribatees  ?  The  transfer  of  the  note  by  Henry 
Irby  in  his  life-time  to  Sarah  Jane  Hicks,  his  daughter,  was 
not  for  value;  it  was  a  mere  gift.  The  rule  is  that  a  nego- 
tiable instrument,  in  order  to  be  operative  in  the  hands  of  an 
indorsee  as  against  equities  and  defences  existing  between 
the  maker  and  payee,  must  have  been  taken  by  the  indorsee 
for  value;  that  is,  he  must  have  parted  with  something  valu- 
able therefor  at  the  time  of  the  transfer.  Park  Bank  v.  Wat- 
8on,  42  N.  Y.  490, 

Neither  Sarah  Jane  Hicks  nor  her  husband,  Boyal  B.  Hicks, 
paid  anything  for  the  note  at  the  time  of  its  transfer  by 
Henry  Irby.  They  parted  with  nothing  of  value  as  a  con- 
sideration for  the  transfer.  The  same  defences  against  the 
note  were  therefore  open  to  the  maker  as  if  it  had  remained 
in  the  hands  of  the  original  payee.  The  agreement  made 
between  Hicks  and  wife,  and  the  other  heirs  and  distributees 
of  Irby's  estate,  after  Irby's  death,  did  not  change  the  terms 
on  which  Hicks  and  wife  had  received  the  transfer  of  the  note 
and  mortgage.  They  agreed  to  consider  them  as  an  advance- 
ment, and  they  had  received  them  from  Henry  Irby  as  an 
advancement.  The  contract  between  them  and  the  other 
heirs  and  distributees  provided  that  in  case  of  any  recovery 
against  the  estate  of  Henry  Irby,  reducing  the  distributive 
shares  of  the  heirs,  they,  the  said  heirs,  would  "refund  their 
pro  rata  shares  of  such  recovery  to  an  extent  sufficient  to 
save  indemnified  and  harmless  the  legatees  of  said  estate, 
and  make  all  parties  interested  therein  equal."  A  fair  con- 
struction of  this  contract  would  require,  in  case  of  a  failure 
to  collect  the  note  in  suit  by  reason  of  the  defences  set  up, 
the  answer  that  the  residue  of  the  estate  should  be  equally 
divided  between  all  the  distributees,  so  as  to  give  each  an  equal 
share.  In  any  view  that  may  be  taken,  the  complainants 
neither  paid  nor  surrendered  anything  of  value  for  the  trans- 
fer of  the  note  and  mortgage.  The  same  defences  are  there* 
fore  open  to  the  maker  of  the  note  as  if  the  suit  were  prose* 
cuted  by  Henry  Irby  in  person. 

The  defendant  Jennings,  after  setting  forth  in  his  answer 
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his  defence  to  the  case  made  by  the  bill,  attempts,  hj  caUing 
his  answer  an  answer  in  the  nature  of  a  cross-bill,  to  make 
the  complainant  Hicks,  in  his  capacity  of  administrator  of 
the  estate  of  Henry  Irby,  a  party  to  the  original  bill,  and 
asks  a  decree  against  him,  as  such  administrator,  for  the 
$5,000  paid  upon  the  note  and  mortgage  on  which  the  suit  is 
based,  with  interest.  An  answer  in  the  nature  of  a  cross- 
bill is  authorized  by  the  Code  of  Georgia,  but  no  such  plead- 
ing is  recognized  by  the  equity  practice  of  the  United  States 
courts.  If  the  defendant  had  filed  a  formal  cross-bill  he  could 
only  make  either  the  complainants  or  other  defendants,  if 
any,  or  both,  parties  defendant  to  his  cross-bill.  He  cannot 
introduce  a  new  party  and  ask  relief  against  him.  By  ask- 
ing relief  against  Hicks,  as  administrator  of  Irby,  the  defend- 
ant seeks  to  bring  into  the  litigation  a  new  party,  and  to  obtain 
a  decree  against  him  alone.  This  is  not  permissible.  The 
other  parties  to  the  case  are  not  to  be  involved  by  the  filing 
of  a  cross-bill  in  a  controversy  between  one  of  the  defendants 
and  a  stranger  to  the  original  litigation,  in  which  they  have 
no  interest  and  to  which  they  are  not  necessary  or  proper 
parties. 

There  can,  therefore,  be  no  decree  in  favor  of  the  defend- 
ant against  Henry  Irby*s  administrator,  as  prayed  for  in  the 
answer.  There  will  be  a  decree  dismissing  the  bill  of  com- 
plainants at  their  costs,  and  dismissing  the  claim  of  the  de- 
fendant set  up  in  his  answer  in  the  nature  of  a  cross-bill, 
without  prejudice  to  a  suit  upon  the  same  by  defendant 
against  Henry  Irby's  administrator. 
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Wa3d  V.  Paduoah  &  Memphis  E.  Co. 
{Girtmit  Cotirt,  W.  Z>.  Tennessee.    ,  1880.) 

1.  Pbacttcb  in  Equitt — Reference. — A  case  should  not  be  referred  to 

a  master  until  the  issues  made  by  the  pleadings  have  been  settled  bj 
a  decree.  It  is  not  proper  to  try  those  issues  upon  exceptions  to  the 
master's  report. 

2.  ToBTS— Dahaob  to  Gbofs  bt  Andcals  of  the  Ownbb— When  Ab- 

joiNiNO  PiiOPRiBTOR  LiABLB.— If  crops  be  damaged  by  the  animals 
of  the  owner,  an  adjoining  proprietor  can  only  be  liable  when,  by 
some  prescription,  contract,  or  statutory  duty,  such  liability  is  imposed 
on  him. 

8.  Railroads--Fbncb  Law— Cattlb-Guabds.— The  ordinary  fence  laws 
of  Tennessee  do  not  apply  to  railroad  companies,  and  there  is  neither 
a  common-law  nor  statutory  obligation  on  them  to  construct  or  main- 
tain cattle-guards  for  the  protection  of  crops  growing  on  the  culti- 
vated lands  through  which  their  roads  pass.  Neither  was  the  act  of 
1876,  6,  64,  intended  to  apply  to  railroad  companies,  although  the  land 
on  which  the  track  is  built  is  within  **  one  general  enclosure,"  made 
by  joining  the  fences  of  the  farmer  to  the  cattle-guards  of  the 
railroad.  These  laws  were  intended  for  adjoining  land  owners  engaged 
in  agriculture,  who  are  mutually  benefited  as  well  aa  bound  by 
them. 

4.  Same— IicPLiED  Contbaot. — In  the  absence  of  a  contract,  or  charter 
obligation,  or  some  statutory  duty  to  maintain  cattle-guards,  none 
will  be  implied  from  the  fact  that  the  company  has  constructed  them 
along  the  line  of  road  where  it  enters  and  leaves  cultivated  fields, 
unless  the  lapse  of  time  has  raised  the  presumption  of  a  grant  or 
covenant. 

6.   CONTBIBUTORT  NbOLIOENOB— STBATINa  AnTMALB— DUTT  OF  THE  OWN- 

bb  OF  THE  Cbop. — The  owner  of  crops,  having  knowledge  that  stray- 
ing animals  may  pass  over  defective  cattle-guards  and  destroy  the 
crops,  cannot  recover  for  their  destruction  without  using  every  means 
an  ordinarily  prudent  person  would  use  to  protect  them.  It  ia  con- 
tributory negligence  not  to  do  this. 

In  Equity. 

Finlay  d  Peters^  for  petitioner. 

Oantt  d  Patterson^  for  defendants. 

Hahmond,  D.  J.  The  practice  adopted  in  this  case,  of 
referring  the  petition  to  a  master  before  any  decree  settling 
the  rights  of  the  parties  upon  the  issues  made  by  the  plead- 
ings^ has  resulted  in  trying  intricate  questions  of  law  and  fact 
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upon  exceptions  to  the  master's  report,  which  does  nothing 
more  than  ascertain  the  quantum  of  damages  alleged  to  have 
been  sustained.  It  is  a  practice  that  has  been  justly  con- 
demned as  intolerable,  is  certainly  inconvenient  and  per- 
plexing to  the  court,  and  should  not  be  resorted  to  in  the 
future.  Cohh  v.  Jameson,  1  Tenn.  Ch.  604;  Eubank  v. 
Wright,  2  Tenn.  Ch.  538;  Patten  v.  Cone,  2  Leg.  Eep.  (Nash- 
ville,) 173. 

Technically,  the  decree  of  reference  is  an  adjudication 
against  the  receivers  that  damages  have  been  sustained  for 
which  they  are  liable,  and,  strictly  taken,  the  only  question 
would  be  as  to  the  amount ;  but  such  has  not  been  the  under- 
standing of  the  parties,  and  I  have  considered  the  questions 
as  if  the  case  were  before  me  upon  the  pleadings  and  the 
proof. 

The  petition  is  filed  to  recover  damages  to  the  petitioner's 
crops  by  straying  animals,  through  the  alleged  negligence  of 
the  receivers  of  this  court,  while  operating  the  railroad.  The 
claim  is  for  about  $1,581,  and  the  master  has  allowed  $973.27, 
the  receivers  insisting  that  at  most  the  proof  shows  only 
$372.50.  Exceptions  to  this  report  are  filed  by  both  sides, 
and  they  raise  the  questions  to  be  determined.  The  negli- 
gence complained  of  was  a  failure  to  keep  the  cattle-guards 
on  the  line  of  petitioner's  field,  through  which  the  road 
passes,  in  a  condition  to  exclude  the  animals.  The  defences 
are  these :  (1)  That  the  railroad  company  was  under  no  obli- 
gation to  fence  or  guard  the  crops  of  petitioner;  (2)  that  the 
cattle-guards  were  not  negligently  kept;  (3)  that  the  damage 
occurred  by  the  negligence  of  the  petitioner  herself. 

^he  proof  on  some  points  is  very  conflicting,  but  ±  think 
the  following  statement  contains  the  facts  proved,  and  are 
those  upon  which  the  rights  of  the  parties  must  be  de- 
termined : 

The  petitioner,  being  the  owner  of  a  field  of  about  500 
acres  of  enclosed  and  cultivated  land,  granted  the  railroad 
the  right  of  way  of  the  necessary  width,  not  exceeding  100 
feet  on  each  side  from  the  center  of  the  road,  and  agreed  in 
writing  to  make  a  deed  to  the  right  of  way  whenever  the 
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road  was  permanently  located.  This  memorandum  of  the 
grant  contains  no  covenant  or  reservation  binding  the  com- 
pany to  keep  and  maintain  a  fence  between  the  lands  so 
granted  to  the  company  and  the  adjoining  lands  of  the  peti- 
tioner. It  is  cpnceded  that  the  charter  of  the  company  im- 
poses no  such  obligation,  and  whether  the  general  or  statute 
laws  of  the  state  do  or  not  will  be  hereafter  considered. 

The  company,  in  constructing  its  road,  did  build  cattle- 
guards  at  the  points  of  entrance  and  exit  into  this  and  all 
other  fields  through  which  it  passes,  and  the  fences  of  peti- 
tioner being  joined  to  the  cattle-guards,  the  enclosure  of  the 
railroad  land  and  the  two  now  separated  parcels  of  the  peti- 
tioner was  complete.  Near  one  of  these  cattle-guards  was  a 
highway  along  the  fence  and  across  the  railroad,  and  on  either 
side  of  the  field  unenclosed  lands.  These  cattle-guards  were 
allowed  to  fill  up,  so  that  straying  animals  could  cross  them, 
and  by  this  means  cattle  entered  the  field  and  committed 
the  damage  complained  of  here.  The  cattle  and  hogs  doing 
the  damage  mostly  belonged  to  the  petitioner,  as  she  says 
herself  in  her  deposition,  and  there  is  nothing  in  the  proof  to 
show  what  proportion  of  the  damage  was  committed  by  other 
animals  than  her  own.  The  damage  was  mostly  done  by 
hogs. 

The  proof  is  conflicting  on  the  question  of  negligence,  but 
I  think  establishes  that  these  guards  were  not  properly 
attended  to,  and  were  allowed  to  fill  up,  and  the  animals 
entered  the  fields  over  them.  The  proof  shows  that  the  dam- 
age was  not  committed  at  one  time,  but  the  animals  habit- 
ually trespassed  on  the  crops  for  two  years.  Newton  Ward, 
a  son  of  petitioner,  says  he  drove  the  animals  out  of  the  field 
frequently, — five  or  six  times,  he  thinks, — until  he  saw  it  was 
useless,  and  let  them  alone.  He  says  the  trespass  began  in 
June,  and  continued  until  the  crops  were  nearly  ruined.  He 
handed  a  note  to  one  of  the  witnesses  to  be  given  to  the 
superintendent,  informing  him  of  the  condition  of  the  cattle- 
guards,  which  that  witness  says  was  delivered. 

Another  witness  for  petitioner  says  he  informed  the  rail- 
road hands  about  the  trespasses,  and  others  say  the  train- 
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hands  could  see  the  hogs  in  the  field  from  the  carsV  The 
railroad  hands  say  they  knew  nothing  of  the  trespasses,  ex- 
cept at  the  time  the  note  was  sent,  when  the  guards  were 
cleaned  out.  It  does  not  appear  when  this  note  was  sent, 
whether  at  the  beginning  of  the  trespasses  or  later  on,  but 
the  petitioner's  witness,  who  carried  the  note,  says  Givens, 
the  superintendent,  said  that  if  Mrs.  Ward  wonld  send  some 
hands  and  have  the  cattle-guards  cleaned  out  it  would  stop 
the  damage.  Mrs.  Ward  says  she  ''did  not  think  it  her  bus- 
iness to  repair  the  cattle-guards."  The  proof  shows  that  six 
or  eight  hands  could  clean  them  out  in  a  day;  some  of  the 
witnesses  say  half  a  day,  others  longer*  The  description  of 
the  guards  shows  that  it  was  no  very  difBcult  or  costly  opera- 
tion to  clear  them  of  the  filling  and  keep  them  clear.  On 
the  whole,  this  proof  establishes  that  Mrs.  Ward  neither  kept 
her  animals  np,  kept  them  out  of  the  fields  by  other  means, 
or  cleared  ont  the  cattle-guards ;  but,  relying  on  the  theory 
that  the  company  was  liable  for  the  damages^  she  permitted 
her  own  animals  to  destroy  her  crops,  supposing  she  had  per^ 
formed  her  whole  duty  in  the  matter  when  she  gave  the  com- 
pany's agent  notice  of  the  condition  of  the  cattle-guard.  It 
is  proper  to  say  that  while  the  petitioner  claims  for  damages 
to  the  crops  of  two  years,  the  proof  is  mostly  confined  to  the 
crop  of  one  year. 

The  anomaly  of  this  case  is  that  the  petitioner  is  seeking 
to  recover,  from  an  adjoining  land  owner,  damages  done  to 
her  crops  hy  her  own  animals.  The  owner  or  keeper  of  ani- 
mals is  generally  liable  for  damages  done  by  them  when  jthey 
are  trespassers.  Fletcher  v.  Rylands,  L.  B.  1  £xch.  263,  in 
which  the  opinion  by  Blackburn,  J.,  traces  the  earliest  cases 
for  the  doctrine  as  far  back  as  20  Edw.  IV.  It  is  there  said 
that  '*if  the  owner  of  200  acres  in  a  common  moor  enfeoffs 
B.  of  50  acres,  B,  ought  to  enclose,  at  his  peril,  to  prevent 
damage  by  his  cattle  to  the  other  150  acres;  for,  if  his  cattle 
escape  thither,*  they  may  be  distrained  damage  feasant.  So 
the  owner  of  the  150  acres  ought  to  prevent  his  cattle  from 
doing  damage  to  the  50  acres  at  his  peril,''  (citing  Oomyn's 
Dig.  tit,  "Droit  M."  2,  and  Dyer',  3726 ;)  1  Thomp.  Neg.  27; 
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and,  ^if  A.  and  B.  have  lands  adjoining,  where  there  is  no 
enclosure,  the  one  shall  have  trespass  against  the  other  on 
the  escape  of  their  beasts  respectively."     Id.  28. 

This  would  seem  to  preclude  the  idea  of  one  having  a  cause 
of  action  against  another  for  trespasses  by  one's  own  cattle 
on  one's  own  land  or  crops,  unless  there  be  some  extraordi- 
nary liability,  growing  out  of  other  obligations  than  those 
imposed  upon  adjoining  land  owners  towards  each  other. 
Mr.  Addison  says  that  the  making  of  a  fence  by  a  land  owner 
does  not  raise  any  inference  that  the  fence  was  intended  for 
the  benefit  of  his  neighbor,  although  the  fence  prevents  his 
neighbor's  beasts  from  trespassing  as  well  as  his  own,  for  it 
is  for  his  own  benefit  to  prevent  his  beasts  from  trespassing 
on  his  neighbor.  1  Add.  Torts,  (4th  Ed.)  149.  And,  where 
statutes  or  self-interest  require  him  to  protect  his  land  with 
fences  from  straying  cattle,  still  less  can  there  be  any  infer- 
ence from  the  mere  building  of  the  fence  that  there  is  an  im- 
plied contract  to  maintain  it  for  the  benefit  of  his  neighbor 
who  happens  to  be  protected  by  it.  There  may  be,  unques- 
tionably, a  valid  prescription  binding  the  owner  of  land  to 
maintain  perpetually  the  fence  between  him  and  the  adjoin- 
ing proprietor,  but,  in  the  absence  of  some  covenant  or  grant, 
this  servitude  can  only  b^  established,  like  other  prescrip- 
tions, by  long-continued,  peaceable,  and  uninterrupted  enjoy- 
ment for  the  length  of  time  necessary  to  raise  the  presump- 
tion of  a  grant  or  covenant.  Id.  and  notes;  Id.  96,  and 
notes. 

The  petitioner  here  might,  in  consideration  of  her  grant 
of  the  right  of  way,  have  imposed  this  obligation  on  the  com- 
pany, or  she  might  have  demanded  as  a  consideration  money 
enough  to  cover  the  costs  of  the  necessary  fences  in  the 
changed  condition  of  her  fields ;  but,  not  having  used  this  pre- 
caution, she  cannot  supply  the  want  of  it  by  any  implication 
of  a  contract  imposing  the  obligation. 

An  American  railway  company  is  not  bound  to  fence  its 
railway,  as  an  American  farmer  is  bound  to  fence  his  fields, 
and  in  the  absence  of  statutes  imposing  the  obligation  it  does 
not  exist.     Railroad  v.  Skinner,  19  Pa.  St.  298,  303 ;  Clark  v. 


Digitized  by  VjOOQIC 


WABD   V.  P.  A   v.  B.  CO.  Ob  • 

Railroad,  36  Mo.  202;  Dean  v.  Railroad,  22  N.  H.  316;  WU- 
liams  Y.  Railroad,  2  Mich.  259;  1  Add.  Torts,  214,  and  notes; 
Gooley,  Torts  654:;  1  Bedf.  By.  483  et  seq.;  Id.  499  et  seq.; 
Bherm  &  Bedf.  Neg.  608  et  seq.;  1  Thomp.  Neg.  603,  614. 

It  was  judieially  determined,  in  one  case,  that  for  the 
purposes  of  a  railroad  the  land  on  which  it  was  built  had 
better  remain  without  fences,  there  being  less  danger  of  kill- 
ing cattle  that  would  be  penned  up,  so  to  speak,  by  the 
fences,  and  consequently  less  danger  to  trains  and  travelers. 
Railroad  v.  McConochie^  3  Edw.  Gh.  487.  And,  for  want  of 
mutuality  of  benefits,  it  was,  therefore,  ruled  that  the  equita- 
ble doctrine  of  contribution  for  partition  fences  did  not  apply 
as  between  a  fanner  and  a  railroad  owning  adjoining  lands. 
Id.  And,  in  our  own  state,  it  has  been  held  that  our  fence 
If  ws  do  not  apply  to  towns,  but  to  agricultural  localities,  and 
this  upon  reasoning  which  will  exclude  their  application  to 
railroads  which  have  no  beasts  to  trespass  on  others,  and  no 
crops  to  protect.  Lightfoot  v.  Orove,  5  Heisk.  473;  Stavbv. 
Fantz,  11  Heisk.  766.  It  may  be  very  well  doubted,  there- 
fore, whether,  in  the  absence  of  express  language  applying  the 
fence  laws  to  railroads,  they  are  to  be  held  bound  by  them. 
Indeed,  it  may  be  doubted  whether  the  legislature  could  by 
law  impose  the  servitude  upon  them  of  keeping  up  fences  for 
the  benefit  of  adjoining  land  owners.  In  consideration  of  a 
charter  it  might  be  done,  or  possibly  by  the  exercise  of  the 
police  power  of  protecting  life  and  property  while  using  the 
roads,  the  protection  to  crops  being  merely  incidental. 
Thorpe  v.  Railroad,  27  Vt.  140;  Trice  v.  Railroad,  49  Mo. 
438. 

I  think,  therefore,  in  view  of  these  decisions,  that,  inas- 
much as  our  fence  laws  do  not  in  express  language  apply  to 
railroads,  nor  indicate  any  purpose  of  adopting,  as  a  police 
regulation,  a  requirement  that  railroads  shall  be  fenced,  they 
do  not  impose  on  railroads  in  this  state  any  obligation  to  keep 
and  maintain  fences,  either  as  partition  fences  or  otherwise. 
This  company  was,  therefore,  in  the  absence  of*  any  charter 
obligation,  or  of  any  contract  express  or  implied,  or  of  any 
prescription  binding  it,  not  bound  to  construct  or  maintain 
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oattle-guards  for  the  protection  of  Mrs.  Ward's  crops. .  There 
are  courts,  however,  that  hold  that  fence  laws  impose  the 
same  obligation  on  railroads  as  other  adjoining  proprietors; 
and  perhaps,  where  the  company  owns  the  land,  and  does  not 
possess,  as  in  this  case,  a  mere  right  of  way  over  land  belong- 
ing to  the  original  proprietor,  there  may  be  sound  reason  in 
saying  that  they  are  liable  to  the  same  laws  that  govern  ad- 
joining proprietors  of  land,  and  that  the  uses  to  which  it  is 
put  cannot  alter  the  case,  though  the  Tennessee  cases  before 
cited,  as  to  partition  fences  in  towns,  seem  to  indicate  a  dif- 
ferent view.  1  Bedf.  By.  486,  499.  I  have  considered  this 
case  in  that  aspect,  and,  if  these  statutes  do  bind  the  com* 
pany,  it  should  be  determined  what  are  the  rights  of  the 
parties  on  the  facts  of  this  case. 

We  have  seen  that  at  common  law  there  is  no  obligation 
on  adjoining  proprietors  to  fence  their  lands,  and  certaiAly 
none  to  fence  for  each  others'  benefit.  Neither  the  Ck>de,  nor 
the  subsequent  acts  amending  it,  are  compulsory  in  any 
other  sense  than  that  a  farmer,  who  fails  to  build  a  legal 
fence,  is  deprived  of  any  light  of  action  against  the  owners 
of  straying  cattle  trespassing  on  his  lands.  T.  &  8.  Code, 
1682-1693,  Acts  1877,  c.  85.  Adjoining  proprietors  are  at 
liberty,  if  they  see  fit,  to  dispense  with  fences  altogether. 
Aylesworth  v.  Herrington^  17  Mich.  417,  424;  Tetvksbury  v. 
Bucklen,  7  N.  H.  518.  If  all  that  is  claimed  for  the  opera- 
tion of  the  fence  laws  be  admitted,  it  only  amounts  to  this : 
that  the  petitioner  here  would  be  exempt  from  liability  to 
the  railroad  for  any  trespass  her  animals  should  commit  in 
straying  on  its  lands,  because  the  company  has  not  fenced 
them,  as  the  law  requires.  If  the  petitioner  had  made  par- 
tition fences,  imder  the  circumstances  mentioned  in  the  stat- 
utes, the  adjoining  land  owner  might  be  compelled  to  pay  his 
part  of  the  cost  and  repairs.     T.  &  S.  Code,  1687. 

But  there  is  nothing  in  the  Code  to  compel  an  adjoining 
owner  to  make  either  partition  or  other  fences  for  the  benefit 
of  his  neighbor.  The  company  was  not,  therefore,  bound  to 
construct  a  fence  or  cattle-guard,  or  to  maintain  it.  If  one 
construct  a  fence  upon  his  own  land,  he  may  remove  it  i^t 
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will.  If,  howeveri  his  neighbor  has,  with  his  consent,  joined 
his  fence  to  it,  and  its  removal  would  expose  the  neighbor's 
<;rops,  he  should  give  notice  and  allow  time  for  protection 
before  removal;  bat  this  imposes  no  obligation  to  keep  up  the 
fence,  or  any  liability  for  failure  to  do  so.  Neither  the  Code, 
nor  the  act  of  1877,  e.  35,  makes  an  adjoining  land  owner 
responsible  in  damages  for  a  failure  to  keep  up  his  share  of  the 
partition  fence,  nor  makes  any  apportionment  of  the  fence 
for  each  to  keep  up,  from  which  this  liability  for  failure  to 
repair  could  be  implied.  The  other  owner  may  erect  and 
repair  and  collect  the  cost.  Under  a  similar  statute  in  Ala- 
bama, from  which  ours  is  largely  copied,  it  was  held  he  had 
a  right  of  entry  to  make  repairs.  Henry  v.  Jones,  28  Ala. 
885.  Hence,  there  is  no  other  liability,  under  these  statutes, 
than  for  a  share  of  the  costs  of  repairs.  The  statutes  in  some 
of  the  states  proceed  upon  the  other  plan,  and  assign  certain 
portions  of  the  fence  to  each  owner,  and  he  becomes  liable  in 
damages  for  failure  to  repair,  but  our  Code  does  not. 

We  come  now  to  the  act  of  1875,  e.  64,  p.  75,  the  first  sec- 
tion of  which  enacts,  among  other  things,  that  "if  either  of  the 
parties,  having  a  joint  or  partition  fence,  refuse  or  neglect  to 
keep  up  his  part  of  said  fence  in  good  repair,  he  shall  be  lia- 
ble for  all  damages  the  other  may  sustain  to  his  enclosures 
or  crops  by  tre8|)as8ing  stock  in  consequence  of  such  refusal  or 
neglect."  The  second  section  enacts  that  ''whejre  there  is  no 
partition  fence  between  the  owners  of  any  lands  in  this  state, 
and  said  lands  being  in  one  general  enclosure,  then  each  party 
shall  be  liable  to  the  other  for  any  trespass  or  damages  upon 
or  to  his  land  or  crop  thereon  caused  by  the  neglect  or  failure 
of  said  other  party  to  protect  the  said  enclosure  or  crop  on  his 
or  their  side  of  said  general  enclosure." 

This  case  does  not  fall  within  the  first  section  at  all,  because 
this  is  not  a  partition  fence,  (the  cattle-guard,)  which  is  defined 
by  statute  to  mean  "fences  on  the  line  between  lands  owned 
by  different  persons."  T.  &  S.  Code,  1691.  No  provision  is 
made  for  designating  by  assignment  of  fence  viewers  or  other- 
wise, as  is  usual  in  statutes  proceeding  on  this  principle  of 
compensation  in  damages,  (for  the  first  time  in  this  statQ 
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adopted  by  this  act,)  the  particular  portion  of  the  fence  each 
owner  is  to  be  responsible  for,  and  I  do  not  see  how  either  is 
to  be  held  for  any  particular  portion  without  such  provision. 
However,  it  is  clear  the  first  section  cannot  apply  to  this  case. 
The  case  does  undoubtedly  fall  within  the  letter  of  the  second 
section,  because  the  cattle-guards  and  the  adjoining  fencing 
on  the  company's  land,  when  joined  to  Mrs.  Ward's  fences, 
place  the  railroad  land  and  her  fields  within  "one  general 
enclosure." 

As  before  remarked,  it  is  my  judgment  that  this  statute 
never  was  intended  to  apply  to  land  on  which  a  railroad  is 
built,  surrounded  by  and  enclosed  with  fields  like  this,  and 
for  the  manifest  reason  of  a  want  of  mutuality  of  benefit. 
The  company  derives  no  benefit  from  this  enclosure.  It  may 
keep  cattle  outside  of  this  particular  part  of  the  track,  but  th^ 
road  is  open  to  all  cattle  within  the  enclosure,  and  Mrs.  Ward 
has  an  undoubted  right  to  keep  such  cattle  there  as  she 
chooses.  There  is  no  benefit  to  the  railroad,  nor  protection 
against  cattle  trespassing  on  its  land,  nor  any  need  of  it,  in 
the  absence  of  a  fence  along  the  whole  road.  If  Mrs.  Ward's 
cattle,  being  in  her  field,  or  other  cattle  being  there  by  her 
permission,  or  through  her  neglect  to  keep  up  her  part  of  the 
fences  around  the  enclosure,  were  to  go  upon  the  railroad 
and  cause  the  wreck  of  its  trains,  there  could  be  no  recovery 
against  her  by  the  company.  The  statute  was  clearly  only 
intended  to  apply  to  farmers  mutually  benefited  by  having 
lands  within  a  common  enclosure,  which  they  cultivate  or 
otherwise  use  for  agricultural  purposes.  It  is  the  merest 
literalism  to  apply  the  statute  to  a  case  like  this. 

But,  again,  if  it  be  conceded  that  this  statute  does  apply  to 
a  case  like  this,  the  petitioner  cannot  recover,  because  of  her 
contributory  negligence.  It  may  be  admitted  in  this  connec- 
tion that  the  common-law  obligation  on  every  person  to 
restrain  his  beasts  on  his  own  land  has  been  so  far  modified 
that  no  negligence  can  be  imputed  if  they  are  suffered  to  run 
at  large.  Kerwhacker  v.  Railroad,  3  Ohio  St.  172;  Railroad 
V.  Wateraon,  4  Ohio  St.  424;  Seeley  v.  Peters,  10  111.  130; 
McAfee  y.  Crawford,  18  How.  447,  457 ;  Alger  v.  RaUroad, 
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10  Iowa,  268;  Cooley  on  Torts,  337.  This  doctrine  is  recog- 
nized in  the  case  of  the  Railroad  v.  Smith,  9  Jleisk.  860»  865; 
as  the  effect  of  our  fence  laws.  These  oases  were  those  of 
injury  to  animals  strayiug  on  the  railroad,  and  the  better, 
rule  seems  to  be  that  in  this  country  it  is  not  such  contribu- 
tory negligence  to  allow  animals  to  run  at  large  as  will 
exempt  the  railroad  company  from  liability  for  injuring  them. 
But  it  is  carrying  this  doctrine  much  further  than  these,  cases 
justify,  to  hold  that  this  privilege  of  permitting  animals  to  run 
at  large  is  a  right  which  the  law  will  protect  to  the  extent  of 
allowing  damages  committed  by  them  on  the  owner's  own 
crops,  lest  to  refuse  the  damages  would  be  to  deprive  her.  of 
the  privilege  of  permitting  them  to  run  at  large.  The  priv- 
ilege is  only  permissive,  and  the  only  effect  is  that  the  owner 
of  animals  is  not  liable  as  a  trespasser  if  the  lands  on  which 
they  stray  are  not  lawfully  fenced.  It  gives  no  right  of  com- 
mon or  depasture  in  the  land.  The  animals  are  trespassers, 
but  the  owner  of  the  land  cannot  recover  of  the  owner  of  the  • 
animals  for  the  trespass,  except  under  certain  conditions 
which  the  statute  law  has  imposed.  Knight  v.  Abert^  6  Pa. 
St.  472 ;  Railroad  v.  RoUina,  5  Kan.  167 ;  Calkins  v.  Matthews, 
Id.  191;  Herold  v.  Myers,  20  Iowa,  878;  WiUiams  v.  Rail- 
road,  supra;  Railroad  v.  Skinner,  supra. 

But,  be  this  as  it  may,  it  was  the  grossest  negligence  in  the 
petitioner  to  turn  her  animals  out  when  she  knew  that  they 
could  and  would  pass  the  cattle-guards  and  destroy  her 
crops.  If  she  had  had  a  contract  with  the  company  to 
maintain  the  cattle-guards  it  would  have  been  her  plain  duty 
to  lessen  the  damages  by  keeping  up  the  hogs  and  suing  for 
their  keep,  or  whatever  other  damage  that  would  cause  her. 
Moreover,  she  might  have  cleaned  out  the  cattle-guards  and 
charged  the  expense  of  the  process  to  the  company.  It  is  no 
answer  to  this  to  say  that  she  would  have  been  a  trespasser. 
She  probably  would  not  have  been,  but  until  she  made  an 
effort  in  that  direction,  and  wa^  warned  off,  it  was  folly  to 
stand  idly  by  and  see  her  crops  destroyed,  with  no  effort 
made  to  save  them.  That  course  was  suggested  to  her  by. 
some  of  the  employes  of  the  company,  and  she  says  herself 
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"thai  she  did  not  think  it  her  business  to  clean  ont  the  cat- 
tle-guards.'' In  this  she  was  mistaken.  She  might,  at  small 
expense  compared  to  the  heavy  damages  she  claims,  have 
employed  boys  or  men  to  watch  these  gaps  day  and  night, 
and  thereby  have  saved  her  crops.  In  some  Way  it  was  her 
duty  to  have  protected  them,  and  her  failure  was  contributory 
negligence,  under  any  rule  which  may  be  adopted  on  that 
subject.  Negligence  may  consist  in  either  failing  to  do  what, 
under  the  circumstances,  a  reasonable  and  prudent  man 
would  ordinarily  have  done,  or  in  doing  what  he  would  not 
have  done.  The  question  in  such  cases  is — Firsty  whether 
the  damage  was  occasioned  entirely  by  the  negligence  or  im- 
proper conduct  of  the  defendants;  or,  second,  whether  the 
plaintiff  himself  so  far  contributed  to  the  misfortune,  by  his 
own  negligence  or  want  of  ordinary  care  and  caution,  that, 
but  for  such  negligence  or  want  of  care  and  caution  on  his 
part,  the  misfortune  would  not  have  happened.  Railroad  v. 
Jones,  95  U.  S.  439,  442;  Trow  v.  RaUroad,  24  Vt.  487; 
Stuck  V.  Railroad,  9  Wis.  202;  21  Albany  Law  Jour.  404. 

The  mistake  of  petitioner  is  that  she  seeks  to  impose  too 
exclusively  on  the  defendant  company  the  duty  of  protecting 
this  crop,  and  to  relieve  herself  too  entirely  from  all  respon- 
sibility in  the  matter.  If  one  negligently  leave  a  gate  open, 
and  the  owner  sees  it,  and  passes  it  frequently  and  wilfully 
and  iDbstinately,  or,  through  gross  negligence,  leaves  it  open 
all  summer,  and  cattle  get  in,  it  is  his  own  folly.  Locker  y* 
Damon,  17  Pick.  284,  288.  And,  if  the  party  injured  has  it 
in  his  power  to  take  measures  by  which  his  loss  may  be  less 
aggravated,  this  will  be  expected  of  him.  The  law  will  not 
permit  him  to  throw  a  loss  upon  another  arising  from  causes 
for  which  the  latter  may  be  responsible,  if  by  common  pru- 
dence the  damage  could  be  prevented.  MiUer  v.  Mariners* 
Church,  7  Me.  51,  56 ;  Simpson  v.  Keokuk,  84  Iowa,  568 ;  Lit- 
tle V.  McOuire,  38  Iowa,  560.  Where  trespass  was  committed 
by  wrongfully  removing  part  of  a  fence,  damage  to  crops  was 
refused  because  the  plaintiff  had  neglected  to  build  fences  for 
their  protection.  Smith  v.  Johnson,  76  Pa.  St.  191.  In  an 
action  for  a  breach  of  a  specific  contract  the  party  injured  is 
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bound  to  use  proper  means  and  efforts  to  protect  himself 
from  unnecessary  loss  or  damage,  and  can  charge  the  party 
only  for  such  damages  as  by  reasonable  endeavors  and  ex- 
pense he  could  not  prevent.  Walker  v.  EVii,  1  Sneed,  614. 
Where  there  was  a  stipulation  to  keep  a  dam  in  repair, 
the  cost  of  repairs  is  the  only  measure  of  damages,  not 
damages  for  the  miU  lying  idle.  Fort  v.  Omdqff^  7  Heisk. 
167.  There  is  nothing  in  the  principle  adopted  in  Dush 
V.  Fitzhugh,  2  Lea,  807,  to  change  the  rule  above  laid  down 
on  the  subject  of  contributory  negligence.  The  proximate 
cause  of  the  injury  to  the  petitioner's  crops  was  her  neg* 
ligence  in  turning  her  hogs  out  when  she  knew  they  were 
destroying  her  crop,  or  failing  to  put  them  up  after  she 
saw  them  in  the  fields,  or  otherwise  protecting  her  crops;  and 
the  negligence  of  the  defendants  was  only  remote.  I  do  not 
overlook  the  fact  that  there  were  some  other  animals  than 
her  own  with  hers;  but,  as  to  these,  she  could  have  kept  them 
out  in  many  ways,  and  she  should  have  done  it* 
Petition  dismissed  at  costs  of  petitioner. 


in  re  DEXTEBViLLa  Makuf*g  ft  Boom  Co.,  Sorantov  Manuf'a 
&  Boom  Co.,  and  another,  v.  Case,  Beceiver,  etc. 

(OireuU  Court,  B.  Z>.  Wiscojisin.    December  10, 1880.) 

L  RscmvBB  —  Cladc  fob  Damages  against  a  Rahjioad  Company— 
CoMFANT  m  Defaui/t  FOR  Iktbrbst.— The  net  earnings  of  a  raU- 
road,  whUe  in  the  possession  of  a  receiver  appointed  by  the  court, 
pending  the  foreclosure  of  certain  mortgages  upon  the  property,  can- 
not be  applied  to  the  payment  of  claims  for  damages  which  accrued 
during  the  operation  of  the  road  by  the  company,  although  such  com- 
pany was  then  in  default  for  the  non-payment  of  interest  upon  the 
mortgage  bonds. 

Demurrer. 

Oeo.  H.  Noyes  and  O.  C.  Prentiss,  for  petitioners* 

JB.  (?.  d  W.  C.  Larned,  for  receiver. 
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Dybb,  D.  J.  The  petitioners  above  named  have  presented 
petitions  for  the  allowance  of  olaims  to  a  large  amount  against 
the  receiver  of  the  Green  Bay  &  Minnesota  Bailroad,  who  is 
operating  the  road  under  the  direction  of  this  court,  pending 
the  foreclosure  of  certain  mortgages  upon  the  property,  which 
demands  are  for  loss  and  damages  claimed  to  have  been  sus- 

.  tained  by  the  petitioners  in  the  destruction  of  timber  and 
cranberry  marsh  along  the  line  of  the  road  by  fire,  alleged  to 
have  been  set  by  sparks  escaping  from  defective  locomotives. 
By  suitable  and  separate  allegations  it  is  charged  that  the 
fires  which  caused  the  damage  occurred  on  different  days  in 
different  years,  and  it  is  thus  made  to  appear  in  each  of  the 
petitions  that  one  of  these  fires  occurred  on  the  seventh  day 
of  September,  1877,  which  was  more  than  four  months  before 

.  a  foreclosure  of  the  mortgages  in  suit  was  commenced,  and 
before  a  receiver  was  appointed.  To  such  parts  of  the  peti- 
tions as  thus  allege,  as  causes  of  action  against  the  receiver, 
loss  and  damage  by  fire  while  the  road  was  yet  being 
operated  by  the  railroad  company,  and  before  it  passed  into 
his  hands,  the  receiver  has  demurred,  and  the  demurrer 
raises  the  question  whether  such  claims  can  be  allowed  or 
entertained  against  him  or  the  property  which  he  has  in 
charge  for  the  boi;idholders,  or  ag0,inst  any  party  other  than 

'  the  railroad  company  by  whose  negligence  it  is  alleged  the 
loss  and  damage  were  occasioned. 

In  Hale  v.  Frost,  99  U.  S.  389,  it  was  held  that  the  net  earn- 
ings of  a  railroad  while  it  is  in  possession  of  a  receiver, 
appointed  by  the  court,  may  be  applied  to  the  payment  of 
claims  having  superior  equities  to  that  of  the  bondholders. 
To  sustain  the  claims  in  question,  it  is  therefore  necessary 
that  some  equity  be  found  in  favor  of  the  petitioners  and 
superior  to  that  of  the  bondholders,  upon  which  to  base  their 
allowance.  And  the  supposed  equity  urged  is  that  the  fire  in 
question  occurred  after  default  on  the  part  of  the  railroad 
company  in  payment  of  the  mortgage  debt  or  interest ;  that 
thereafter  the  company  operated  the  road  as  the  agent  or 
trustee  in  equity  of  the  bondholdersi  and  that  the  alleged  lia- 
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bility  sought  to  be  eiiiorced  in  the  present  proceeding  arose 
from  each  operation  of  the  road  and  as  an  incident  thereto ; 
that,  therefore,  it  may  be  pnt  nnder  the  head  of  operating 
expenses,  and  so  acquire  rank  as  a  claim  having  equities 
enforceable  against  the  net  earnings  of  the  road  in  the  hands 
of  the  receiver.  There  is  some  plausibility  in  the  argument, 
but  it  is  unsound.  No  relation  of  principal  and  agent,  either 
in  law  or  equity,  can  be  implied  from  the  mere  fact  that  the 
raihroad  company  continued  to  operate  the  road  after  it  was 
in  default  in  payment  of  the  mortgage  debt,  nor  from  the  fur- 
ther fact  that  the  bondholders  did  not  take  possession  of  the 
property  after  such  default,  nor  from  both  facts  combined. 
The  mortgages  gave  to  the  mortgagees  the  right  to  take  pos- 
session after  default,  but  they  were  not  obliged  to  do  so,  nor 
was  it  necessary  that  they  should  take  possession  in  order  to 
avoid  such  a  liability  as  is  here  claimed.  The  railroad  com- 
pany was  operating  the  road  when  the  alleged  loss  and  dam- 
age occurred.  The  negligence  of  the  company,  if  there  was 
negligence  at  all,  occasioned  the  loss.  For  that  negligence 
it  alone  was  responsible.  To  sustain  the  position  taken  by 
the  petitioners,  it  must  be  held  that  the  bondholders  at  least , 
impliedly  assumed  liability  for  the  negligence  of  the  railroad 
company,  and  that  by  operation  of  law  their  mortgage  secur- 
ity was  subordinated  to  claims  of  the  character  of  these.  I 
cannot  so  hold.  The  alleged  causes  of  action  accrued  after 
the  company  had  given  mortgages  upon  all  its  property,  which 
were  then  subsisting  liens,  and  before  the  receiver  was  ap- 
pointed. It  can  make  no  difference  that  they  accrued  after 
the  company  was  in  default  in  payment  of  interest  on  its,* 
bonds.  The  road  was  still  being  operated  by  the  company, 
and  whatever  liability  existed  must  have  been  one  against  the 
company  alone.  In  no  just  or  proper  sense  could  such  claims 
as  these  be  considered  as  part  of  the  operating  expenses  upon 
which  the  petitioners  could  assert  a  right  prior  to  that  of  the 
mortgagees.  They  are  wholly  unlike  claims  for  supplies,  new 
equipment,  right  of  way,  and  new  construction,  or  any  claim 
falling  legitimately  under  the  head  of  operating  expenses, 
which  the  courts  sometimes  order  paid  from  net  earnings  in 
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the  hands  of  a  receiver  as  having  equities  superior  to  those  of 
bondholders.  If  such  claims  as  are  here  in  question  could  be 
allowed,  there  would  seem  hardly  to  be  a  limit  to  the  allow- 
ance of  demands  which  it  might  be  as  forcibly  urged  were 
superior  in  their  equities  to  those  of  the  secured  creditors,  but 
which  could  not  be  allowed  upon  any  sound  principle  of  equity, 
nor  without  substantially  impairing  and  perhaps  destroying 
an  otherwise  valuable  security. 

The  demurrer  to  such  parts  of  the  petitions  as  state  causes 
of  action  against,  the  railroad  company  accruing  prior  to  the 
appointment  of  the  receiver,  is  sustained.  And  it  is  not  im- 
proper to  add  that  this  ruling  is  supported  by  the  practice  of 
the  learned  circuit  judge  of  this  circuit,  who  has  uniformly 
disallowed  claims  against  a  receiver  of  the  character  of  these. 


Mebohants*  Nat.  Bane  v,  Thompson. 
{(Hreiiit  Court,  D.Ma$ia€hui6U$.    December  22, 18S0.) 

1.  RncovAii— AoT  of  1876,  f  2.— Suit  was  brought  by  the  Merchants* 
National  Bank  of  Boston  to  foreclose  the  equity  of  redemption  of 
the  defendant,  Edward  Thompson,  of  Charlestown,  New  Hampshire, 
in  five  shares  of  trust  property  held  by  the  plaintiff  as  collateral 
security  for  the  payment  of  the  defendant's  bond.  The  defendant 
ayerred  in  his  answer  that  he  had  sold  one  of  the  shares  to  Henry 
M.  Clarke,  of  Boston.  The  plaintiff  thereupon  amended  its  bill,  and 
made  Clarke  a  party  defendant,  who  subsequently  entered  an  appear- 
ance. EM,  that  such  cause  could  not  be  removed  under  the  second 
clause  of  section  2  of  the  act  of  1876. 

%,  Sakb— JuRiBDiOTioN— Pboop.— ^^y  furth&T^  that  it  would  be  pre- 
aomed  that  Clarke  was  a  citizen  of  Massachusetts,  in  the  absence  of 
any  proof  to  the  contrary. 

In  Equity. 

Russell  Oray,  for  plaintiff. 

Jahsz  Fox,  for  defendant  Thompson. 

Lowell,  G.  J.  This  is  a  motion  to  dismiss  or  remand.  The 
Merchants'  National  Bank  of  Boston  brought  a  bill  in  equity 
in  the  supreme  judicial  court  of  Massachusetts  to  foreclose 
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the  equitj  of  redemption  of  Edward  Thompson,  of  Gharles-* 
town;  in  the  state  of  New  Hampshire,  in  five  shares  of  the 
tmst  property  known  as  the  Huntington-avenue  lands,  held 
by:  the  plaintiff  as  collateral  security  for  the  payment  of  said 
Thompson's  bond  for  $20,000  and  interest,  which  had  come 
to  the  plaintiff  by  assignment  from  the  original  holders 
thereof,  and  on  which  all  but  $1,000  of  the  principal,  and 
large  arrears  of  interest,  were  overdue  and  unpaid.  The 
defendant  Thompson  appeared  and  answered,  admitting  most 
of  the  allegations  of  the  bill,  but  averring  thai,  under  the 
peculiar  terms  of  the  trust  deed  of  the  lands,  a  pledgee  or 
mortgagee  of  shares  had  no  right  of  foreclosure;  and,  further, 
that  he  had  sold  one  of  the  five  shares  to  Henry  M.  Clarke,  of 
Boston.  Thereupon,  June  16,  1880,  the  plaintiff  amended 
its  bill  and  made  Garke  a  party  defendant,  and  on  the  same 
day  a  subpoena  was  issued  to  said  Clarke  to  appear  on  the  first 
Monday  of  July,  1880.  September  18, 1880,  Thompson  filed 
in  the  state  court  a  petition  to  remove  the  cause  to  this  court, 
averring  that  the  bank  is  a  corporation  located  in  and  doing 
business  in  the  state  of  Massachusetts,  and  that  the  peti- 
tioner wasj  at  the  commencement  of  the  suit,  and  still  is,  a 
citizen  of  New  Hampshire.  A  bond  was  filed,  to  which  no 
objection  is  taken. 

The  suit  was  entered  in  this  court  on  the  first  day  of  this 
term,  October  16, 1880,  and  I  find  copies  of  the  bill,  amended 
bill,  answer,  etc.  I  do  not  find  any  order  of  the  supreme 
6ouTt  concerning  the  removal,  nor  is  one  necessary,  though  it 
ie  usual.  I  do  find  a  certificate  of  the  clerk  that  an  appear- 
ance was  entered  for  Henry  M.  Clarke  •'during  the  April 
term,  A.  D.  1880,"  but  whether  before  the  petition  for  re- 
moval was  filed,  on  the  last  day  of  that  term,  does  not  appear. 

The  defendant  Garke,  having  been  brought  in  by  amend- 
ment, is  a  party  to  the  suit  as  much  as  if  he  had  originally 
been  named  as  a  defendant. 

The  first  objection  taken  to  the  removal  is  that  the  defend- 
kni  Thompson  has  adapted  his  petition  to  the  first  clause  of 
section  2  of  the  act  of  1875,  (18  St.  470,)  as  if  he  were  the 
sole  defendant,  taking  no  notice  of  Clarke,  while  he  now  at- 
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tempts  to  support  the  jurisdiction  of  this  court  under  the  sec- 
ond clause,  contending  that  there  is  a  controversy  wholly 
between  himself  and  the  plaintiff.  I  understand  the  law  to 
be  that  if,  upon  the  whole  record,  the  jurisdiction  of  the 
court  can  be  sustained,  the  cause  will  not  be  remanded  for 
such  a  misconception  in  the  petition.  Osgood  y.  Chicago^ 
etc.,  R.  Co,  6  Biss.  380;  Ruckman  v.  RtickToan,  1  Fed.  Bep. 
587.  I  have  once,  with  the  approval  of  the  circuit  justice, 
allowed  such  a  petition  to  be  amended  in  the  circuit  court  in 
New  Hampshire.  It  was  a  case  which  had  been  tried  after 
its  removal,  and  a  verdict  obtained,  which,  being  set  aside, 
the  plaintiff  discovered  that  the  petition  was  defective  in  its 
allegations  of  citizenship.  I  did  not  feel  at  liberty  to  order 
the  plaintiff  to  amend  his  own  writ,  but  I  did  permit  defend- 
ant to  amend  his  petition.  This  rule  is  reciprocal;  for  if  the 
record  shows,  at  any  time,  that  the  suit  does  not  really  and 
substantially  involve  a  controversy  properly  within  the  juris- 
diction, the  court  is  jequired  to  remand  it.  St.  1875,  §  5; 
18  St.  472. 

Is  there  a  controversy  in  this  suit  wholly  between  the; 
plaintiff  and  the  defendant  Thompson?  I  think  not.  The 
suit  is  to  foreclose  the  equity  of  five  shares  in  certain  lands 
mortgaged  by  one  person,  at  one  time,  for  a  single  debt. 
When  the  plaintiff  supposed  that  Thompson  still  owned  all 
the  shares,  and  brought  suit  against  him,  it  was  a  controversy 
wholly  between  them.  If  the  plaintiff  had  not  chosen  to: 
bring  in  Clarke,  or  if  Clarke  had  disclaimed  or  had  made 
default,  and  a  final  decree  had  been  made  for  or  against  him» 
the  controversy  might  once  more  be  between  these  parties 
only.  But  it  is  the  right  of  the  plaintiff  to  have  a  single  fore- 
closure of  his  single  debt  and  mortgage.  He  is  not  bound  to 
undergo  the  expense  of  two  suits,  upon  what  is  to  him  a  sin- 
gle cause  of  action.  Clarke,  I  suppose,  has  a  similar  right  to 
insist  that  a  single  suit  shall  settle  his  position  relatively 
to  the  defendant  Thompson.  Thompson  has  no  right  to  say 
that  the  controversy  concerns  only  his  four  shares,  if  either 
the  plaintiff  or  Clarke  wish  the  controversy  as  to  the  whole 
five  to  be  disposed  of*.  7 
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I  have  looked  at  many  of  the  cases,  hut  none  of  them 
resemble  this  case  very  closely.  It  is  for  the  good  sense  of 
the  court  in  each  case  to  discover  whether  there  is  one 
distinct  and  independent  controversy  hetween  citizens  of 
different  states.  If  there  is,  the  cause  may  be  removed  by 
any  one  of  the  party,  no  matter  how  many  other  controver- 
sies may  be  involved  in  the  same  suit,  between  persons  who 
could  not  be  impleaded  in  the  circuit  court. 

It  has  been  intimated,  though  not  decided,  thai  if  defend- 
ants are  jointly  sued  upon  a  joint  and  several  contract,  as 
trespassers  for  a  joint  trespass,  that,  inasmuch  as  each 
defendant  is  severally  liable,  any  one  having  the  requisite 
citizenship  might  remove  the  cause,  at  least  when  the  form 
of  action  was  such  that  no  question  of  contribution  between 
the  defendants  could  be  effected  by  it.  I  have  not  seen  even 
an  intimation  that  they  could  sever  when  the  plaintiff's  right 
was  single,  and  the  defendants  had,  of  themselves,  and  for 
their  own  convenience,  split  up  the  subordinate  titles. 

I  am  of  opinion,  therefore,  that  there  is  not,  at  present, 
a  controversy  wholly  between  the  plaintiff  and  the  petitioner 
Thompson. 

I  have  presumed,  as  both  counsel  did,  that  Clarke,  who  is 
described  as  of  Boston,  is  a  citizen  of  Massachusetts.  This 
ought  to  appear  affirmatively,  if  the  jurisdiction  of  this  court 
depended  upon  its  affirmation ;  but,  as  the  burden  of  proof 
is  on  the  removing  defendant,  and  it  does  not  appear  that 
Clarke  is  not  a  citizen  of  the  place  of  his  residence,  no  amend- 
ment is  necessary  in  order  to  find  that  the  jurisdiction  is  not 
made  out. 

Cause  remanded. 
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HoMANs  V.  Nbwton  and  others* 
ICHrcuit  Courtf  2>.  MassachusetU,    December  21, 1880.) 

1.  LoGGma  Pebhtt— Bona  Feds  Pubohabbr.— A  oontnust  between  a  cit- 
izen of  New  Jersej  and  a  citizen  of  Maine,  called  a  conditional 
license,  authorizing  the  grantee  to  enter  upon  the  lands  of  the 
grantor,  in  the  state  of  New  Hampshire,  and  cut  logs  therefrom,  con- 
tained this  clause :  **  Said  grantor  reserves  and  maintains  fnil  con- 
trol and  ownership  of  all  logs  and  lumber  which  shall  be  cut  under 
this  permit,  wherever  and  however  situated,  until  all  matters  and 
things  appertaining  to  or  connected  with  this  license  shall  be  settled 
and  adjusted,  and  the  sum  or  sums  due,  or  to  become  due,  for  stump- 
age  or  otherwise,  shall  be  fully  paid."  HM,  that  a  bona  fide  pur- 
chaser of  logs  cut  under  this  permit  could  not  acquire  a  better  title 
'   than  the  grantee. 

S.  Same— Tbover— Dam AOBB. — ^It  was  further  provided  that  if  any  default 
should  be  made,  the  grantor  should  have  full  power  and  authority  to 
take  all  or  any  part  of  said  lumber,  and  to  sell  and  dispose  of  the 
same  at  public  or  private  sale,  and,  after  deducting  reasonable  ex- 
penses, commissions,  and  all  sums  which  were  then  due,  or  might 
become  due,  for  any  cause  **  herein  expressed,"  should  pay  the  bal- 
ance to  the  grantees.  Beld^  under  this  clause,  that  the  grantor  was 
not  entitled  to  recover,  in  trover,  of  such  botha  fd$  purchaser,  the 
whole  value  of  the  logs  sold. 
.  8.  Bamb—Patmbnt— Waiver.  —  A  memorandum  upon  the  foot  of  an 
account  settled  between  the  grantor  and  grantee,  acknowledging' the 
receipt  of  certain  accepted  drafts,  running  from  three  to  eight  months, 
for  the  sum*  of  the  account,  contained  these  words:  "which,  when 
paid,  will  be  in  full  for  the  above."  EM^  that  the  acceptances  were 
not  taken  in  payment  of  the  account,  and  therefore  could  have  no 
effect  as  a  waiver  of  the  grantor's  rights. 

Trover. 

Tort,  in  the  nature  of  trover,  for  the  conversion  of  certain 
logs,  valued  at  about  $14,000.  In  November,  1875,  the  plain- 
tiff, a  citizen  of  New  Jersey,  owning  a  large  tract  of  land  on, 
or  near,  the  Connecticut  river,  in  New  Hampshire,  made  a 
contract  with  Boss  &  Leavitt,  of  Bangor,  Maine,  called  a  con- 
ditional license,  by  which  he  granted  them  permission  to  en- 
ter upon  his  land  and  cut  logs  of  certain  kinds  during  the 
then  next  logging  season,  which  were  to  be  scaled — ^that  is, 
measured — by  a  scaler  appointed  by  the  plaintiff,  and  the 
agreed  stumpage  was  to  be  paid  for  by  satisfactory  paper,  on 
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a  certain  eredit,  and  the  plaintiff  was  to  make  advances  when 
the  logs  should  arrive  at  the  boom,  in  Hartford.  The  grant- 
ees agreed  to  conduct  the  cutting  and  driving  of  the  logs  in 
a  certain  way,  and  with  a  certain  diligence,  and  to  pay  dam- 
ages in  case  of  any  default.  The  contract  contained  this 
clause:  ''And  said  grantor  reserves  and  maintains  full  con- 
trol and  ownership  of  all  logs  and  lumber  which  shall  be  cut 
under  this  permit,  wherever  and  however  situated,  until  all 
matters  and  things  appertaining  to  or  connected  with  this 
license  shall  be  settled  and  adjusted,  and  the  sum  or  sums 
due,  or  to  become  due^  for  stumpage  or  otherwise,  shall  be 
fully  paid;"  and,  if  any  default  should  be  made,  he  should 
have  full  power  and  authority  to  take  all  or  any  part  of  said 
lumber,  and  to  sell  and  dispose  of  the  same  at  public  or  pri- 
vate sale,  and,  after  deducting  reasonable  expenses,  commis- 
sions, and  all  sums  which  were  then  due,  or  might  become 
due,  for  any  cause  ''herein  expressed,"  should  pay  the  bal- 
ance to  the  granteea. 

Boss  &  Leavitt  were  interested  as  stockholders  in  a  corpo- 
ration called  the  Hartford  Lumber  Company,  which  owned  a 
mill  at  Hartford,  of  which  the  boom  is  mentioned  in  the  con- 
tract. They  out  the  timber  as  agreed,  and  floated  it  down 
t&e  CSonneoticut  river;  the  first  lot  arrived  at  Hartford  in 
August,  1876.  In  September,  1876,  an  account  was  settled 
between  Homans  and  Boss  &  Leavitt,  showing  a  debt  of 
$11,248.62  for  stumpage,  and  $10,250  for  advances.  At 
the  foot,  Homans  acknowledged  the  receipt  of  drafts  for  the 
sum  of  the  account  drawn  by  Boss  &  Leavitt  upon,  and  ac- 
cepted by,  the  Hartford  Lumber  Company,  running  from  three 
to  eight  months,  "which,  when  paid,  will  be  in  full  for  the 
above."  These  drafts  were  dishonored,  and  have  not  been 
paid. 

The  Hartford  Lumber  Company  bought  all  the  logs  which 
reached  Hartford,  and  manufactured  and  sold  a  part  of  them, 
worth  about  $12,000,  with  the  knowledge  of  the  plaintiff, 
before  the  first  acceptance  was  dishonored.  November  22, 
1876,  the  plaintiff  took  possession  of  the  lumber  remaining 
at  the  mill,  and  the  company  worked  it  up  and  sold  it  for 
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him  under  a  contract  by  which  they  were  to  have  30  per  cent. 
of  the  proceeds  for  sawing,  handling,  and  commissions.  They 
afterwards  became  bankrupt,  and  the  plaintiff  sold  one-half 
the  lumber  remaining  on  hand  for  $4,000,  and  worked  up  the 
other  half,  for  which  he  received  $5,750.  They  received 
some  other  payments  from  Boss  &  Leavitt. 

The  defendants,  living  in  the  western  part  of  Massachu- 
setts, bought  of  Boss  &  Leavitt  certain  lots  of  logs  that  were 
being  driven  down  the  river  in  September,  October,  and  No- 
vember, 1876,  and  which,  of  course,  never  arrived  at  Hart- 
ford. They  bought  in  good  faith,  without  notice  of  the  plain- 
tiff's title,  and  had  made  payment  of  the  full  price  of  about 
$14,000,  before  he  made  a  demand  upon  them,  March  1, 
1877.  The  plaintiff  had  no  knowledge  of  the  defendants' 
purchase  until  November  26,  1876.  Between  that  day  and 
the  day  of  the  demand,  the  defendants  had  built  a  mill  for 
sawing  the  logs,  at  a  cost  of  about  $3,000,  and  had  paid 
to  Boss  &  Leavitt  $621.20.  Boss  &  Leavitt  had  made  sales 
of  other  logs  in  like  manner  to  persons  not  before  the  court. 

The  case  was  referred. 

The  referee  found  the  foregoing  facts,  and  submitted  the 
points  of  law,  with  his  rulings  upon  them,  to  the  court.  He 
found  that  the  plaintiff  retained  the  property  in  the  logs; 
that  he  had  not  waived  his  rights;  that  he  was  entitled  to 
recover  in  this  action  the  balance  due  him  from  Boss  & 
Leavitt,  $8,084.51,  and  interest  at  7  per  cent,  from  the  date 
of  the  writ,  but  not  the  full  value  of  the  logs  at  the  time  of 
the  conversion;  that  no  deduction  was  to  be  made  for  the 
cost  of  the  mill,  because  it  appeared  to  be  still  worth  its  cost ; 
nor  for  the  payment  of  $621.20,  unless  the  whole  value  of 
the  logs  should  be  the  measure  of  damages,  in  which  ease 
this  payment,  which  was  made  after  the  plaintiff  knew  of  the 
sale  to  the  defendants,  should  be  deducted. 

Caleb  Blodgett,  for  plaintiff,  cited,  (of  cases  not  referred  to 
in  the  opinion  of  the  court :) 

On  question  of  property:  HaH  v.  Carpenter,  24  Conn.  427; 
Fifield  T.  Elmer,  25  Mich.  48;  De  Wolf  v.  Babbett,  4  Mason, 
289. 
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That  no  demand  was  necessary:  McConibie  v.  Davies,  6 
East,  540;  Bucklin  v.  Beats,  38  Vt.  653;  Stanley  v,  Gaylord, 

I  Gush,  536. 

There  was  no  waiver  or  estoppel :  Sargent  v.  Metcalf,  6 
Gray,  306;  Plumer  v.  Lord,  9  Allen,  465;  And/rewe  \.  Lyons, 

II  Allen,  349 ;  Turner  v.  Coffin,  12  Allen,  401;  Zuchtman  v. 
Boiere*,  109  Mass.  65;  DezeU  y.  OdeU,  8  Hill,  219:  -Boo*  v. 
Lord,  23  Vt.  568. 

Charles  AUen,  for  defendants. 

The  vendor  cannot  claim  against  an  innocent  purchaser: 
Wait  V.  Qreen,  86  N.  T.  556;  ffaZZ  v.  Hinks,  21  Md.  406; 
Vavghn  v.  Hopson,  10  Bush,  387;  Mwrcfc  v.  Wright,  46  HI. 
487;  McA.  C«ne.  jR.  Co.  v.  Phillips,  60  111.  190;  1  Parsons, 
Cont.  638;  1  Smith,  L.  0.  (7th  Am.  Ed.)  part  2,  p.  1203. 

By  taking  the  acceptances  the  plaintiff  waived  his  lien, 
while  they  were  running,  and  should  be  held  to  have  lost  it, 
80  far  as  the  defendants  are  concerned,  who  stand  somewhat 
like  sureties:  Belshaw  v.  Bush,  11  C.  B.  206;  Valpy  v.  Oake- 
ley,  16  Q.  B.  949;  Okie  v.  Spencer,  2  Whart.  258;  Myers  v. 
Welles,  5  Hill,  463;  Fellows  v.  Prentiss,  3  Denio,  512;  Ap- 
pUton  V.  Parker,  16  Gray.  173 ;  Oreen  v.  Fox,  7  Allen,  85. 

A  seller  on  condition  must  exact  performance  promptly,  or 
he  will  be  deemed  to  have  waived  the  condition:  Lees  v. 
Richardson,  2  Hilton,  174;  Bowen  v.  Burk,  13  Pa.  St.  146; 
Hennequin  v.  Sands,  25  Wend.  640;  2  Schouler,  Per.  Prop. 
302;  Upton  v.  Sturhridge  Cotton  Mills,  111  Mass.  446; 
Haskins  v.  Warren,  115  Mass.  533;  Freeman  v.  Nichols,  116 
Mass.  309;  Clough  v.  Lond.,  etc..  By.  Co.  L.  E.  7  Ex.  35; 
Morrison  v.  Universal  Ins.  Co.  L.  R.  8  Ex.  40. 

The  measure  of  damages  is  not  the  value  of  the  logs,  but 
the  amount  of  the  plaintiff's  claim  properly  reduced  by  cred- 
its, etc. :  Chamberlain  v.  Shaw,  18  Pick.  278 ;  Squire  v.  Hoi- 
lenbeck,  9  Pick.  551;  KaUy  v.  Shed,  10  Met.  317;  Perry  y. 
Cliandler,  2  Cush.  237;  Briggs  v.  B.  d  L.  R.  Co.  6  Allen, 
246;  King  y.  Bangs,  120  Mass.  514;  Chinery  v.  Vial,  5  H. 
&  N.  288;  Parish  v.  Wheeler,  22  N.  Y.  494;  Johnson  Y.SUar, 
15  C.  B.  (N.  S.)  330. 
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'  Lowell,  G.  J.  This  grant  or  license  or  contract  pur- 
ports to  give  a  conditional  ownership  only  to  the  grantees^  of 
the  logs  which  they  should  cut  under  it.  The  defendants 
contend  that  the  plaintiff  parted  with  his  property,  and 
retained  only  a  lien.  This  construction  is  not  in  accordance 
with  the  language  of  the  contract.  No  doubt  his  purpose 
was  security,  but  in  attaining  it  he  stipulated  that  neither 
the  property  nor  the  control  of  it  should  pass  from  him  until 
payment  had  been  made.  It  was  not  an  ordinary  ca^e  of 
sale,  but  an  arrangement  covering  several  undertakings  on 
the  part  of  the  grantees,  which  if  they  carried  out,  the  prop- 
erty was  to  be  theirs. 

The  contract  is  in  a  form  well  known  in  Maine,  where  the 
grantees  lived,  and  where  standing  timber  is  often  sold  in 
this  way.  Whether  the  contract  was  delivered  in  that  state 
does  not  appear.  It  was  held  in  Maine,  some  SO  years  since, 
that  even  if  the  parties  to  such  a  contract  described  the 
vendor's  title  as  a  lien,  it  was  not  within  the  statute  concern- 
ing chattel  mortgages,  and  need  not  be  recorded;  and  that 
the  vendor's  right  was  superior  to  that  of  a  bona  fide  pur- 
chaser without  notice.  Sawyer  v.  Fisher,  32  Maine,  28.  In 
most  of  the  cases  since  that  time  the  grantor's  title  is  spoken 
of  as  a  lien,  though  the  contracts  usually  retain  "control  and 
ownership,"  as  in  the  contract  now  before  us.  Since  those 
courts  respect  a  lien  as  fully  as  they  do  the  general  owner- 
ship, the  name  is  immaterial  there.  I  suppose  that  the  con- 
tract was  drawn  up  in  Maine,  and  I  doubt  if  it  would  be 
a  wholly  unwarrantable  inference  that  the  parties  intended  it 
to  have  the  effect  whidh  the  courts  of  Maine  had  so  often 
given  to  similar  transactions.  8ee  Emerson  v.  Fisk,  6  Greenl. 
200;  Prentiss  v.  Garland,  67  Maine,  346;  Crosby  v.  Red- 
man, 10  Bep.  306;  and  cases  not  concerning  timber;  Whip- 
ple V.  KUpatrick,  19  Maine,  427;  Ramon  v.  Tuel,  47  Maine, 
506;  Bunker  v.  McKenney,  63  Maine,  629;  Hotchkiss  v. 
Hunt,  49  Maine,  213. 

'  The  land  was  situated  in  New  Hampshire,  and  as  the 
realty  was  converted  into  personalty  in  that  state,  it  might 
fairly  be  contended  that  the  law  of  Ndw  Hampshire  must 
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hik^e  been  in  the  minds  of  the  parties.  I  do  not  know  what 
their  laws  would  say  to  a  lien  not  recorded;  but,  as  to  a  con- 
ditional sale  and  delivery,  I  understand  the  law  of  New 
Hampshire  to  agree  with  that  of  Maine.  The  early  case  of 
Sargent  v.  GUe,  8  N.  H.  326,  has  not  been  overruled,  that  I 
can  discover. 

It  has,  however,  been  held  that  one  who  buys  chattels  in 
Massachusetts  of  a  vendee  whose  own  title  is  conditional 
takes  only  what  the  law  of  Massachusetts  would  give  him, 
even  if  at  the  place  where  the  conditional  sale  was  made  the 
law  would  have  upheld  the  title  of  an  innocent  purchaser. 
Hirschom  v.  Canney,  98  Mass.  149.  That  is  this  case ;  and, 
if  the  law  of  this  commonwealth  is  to  govern,  there  is  no 
doubt  that  it  prefers  the  title  of  the  conditional  vendor.  The 
decisions  which  have  followed  CoggUX  v.  Hartford  d  N.  H.  R. 
Co,  8  Gray,  645,  are  so  numerous  that  I  have  room  to  cite 
but  a  part  of  them;  some  of  them  were  more  doubtful  in 
respect  to  the  condition,  or  its  waiver,  and  others  were  harder 
for  the  purchaser  than  this  case.  See  Sargent  v.  Metcalfe  5 
Gray,  806;  BtMrbank  v.  Crooker^  7  Gray,  158;  Deshon  v.  Bige- 
loWf  8  Gray,  159;  Zrtchtman  v.  Roberta,  109  Mass.  53 ;  Benner 
V.  Puffer,  114  Mass.  876;  Salomon  v.  Hathaway,  126  Mass. 
482;  Kenney  v.  IngaUe,  Id.  488. 

I  have  examined  the  authorities  cited  for  the  defendants, 
and  they  seem  to  establish  that  in  a  few  of  the  states  a  con- 
ditional sale  is  put  on  the  footing  of  an  unrecorded  mortgage, 
which,  by  statute,  and  not  always  or  usually  by  the  common 
law,  would  be  invalid  against  a  purchaser.  The  case  cited  to 
thai  effect  from  the  court  of  appeals  of  New  York  has  been 
overruled  by  BaUard  v.  Burgett,  40  N.  T.  814,  and  Austin  v. 
Dye,  46  N.  T.  500;  but  I  assume  that  some  of  the  cases 
express  the  present  state  of  the  law  in  the  states  whose 
decisions  they  are. 

No  doubt  there  is  hardship  when  one  is  enabled  by  posses- 
sion of  a  chattel  to  commit  a  fraud ;  but  this  is  true  of  all 
bailments.  If  I  lend  a  horse  to  my  neighbor,  he  may  be  able 
io  deceive  an  innocent  purchaser.  The  cases  are  precisely 
parallel^  for  one  who  has  agreed  for  a  conditional  purchase 
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has  no  more  apparent  possession  than  a  borrower.  The  com- 
mon law,  as  maintained  in  a  great  majority  of  the  states, 
undoubtedly  is  that  in  the  absence  of  actual  fraud,  or  laches, 
on  the  part  of  the  true  owner,  the  possessor  of  a  chattel,  in  a 
case  of  this  kind,  can  only  dispose  of  his  own  title.  To  this 
only  two  exceptions  are  generally  admitted — First,  that  a 
vendor,  who  has  only  the  right  to  elect  to  avoid  a  sale,  must 
make  his  election  before  the  title  of  an  innocent  purchaser 
has  accrued ;  second,  that  if  the  sale  is  for  cash,  the  vendor 
may,  by  making  delivery,  be  held  to  waive  the  condition. 
This  last  is  a  question  of  fact;  but  where  evidence  is  very 
strong,  a  question  of  fact  becomes  one  of  law,  by  the  courts 
calling  it  a  conclusive  presumption.  Many  points  of  law  are 
facts  so  clearly  proved  that  judges  will  not  permit  juries  to 
find  the  contrary.  The  legal  grounds  of  these  exceptions  are 
obvious. 

A  passage  from  Kent,  2  Com.  498,  which  is  often  cited  in 
favor  of  bona  fide  purchasers,  will  be  found,  on  examination, 
as  I  conceive,  to  refer  to  a  rule  in  equity.  The  two  cases 
which  he  cites  on  that  side  are  from  chancery,  and  he  would 
not  have  laid  down  a  general  rule  of  title  without  a  much 
more  careful  examination  of  the  authorities.  See  Copland  v. 
Bosquet,  4  Wash.  C.  C.  588,  where  Mr.  Justice  Washington 
deals  with  the  first  case  cited  by  Kent,  and  denies  that  there 
is  such  a  rule  at  common  law ;  and  the  opinion  of  Loft,  J.,  in 
Ballard  v.  Burgett,  40  N.  Y.  314,  where  the  commentary  and 
the  cases  are  fully  considered.  See,  too,  on  the  general  ques- 
tion, besides  the  authorities  already  referred  to,  Holmes'  note 
to  2  Kent  Com.  498,  (12th  Ed. ;)  Perkins*  note  (d)  to  Benja- 
min on  Sales,  §  320,  (2d  Am.  Ed.;)  Clark  v.  WeUs,  46  Vt.  4; 
Duncan  v.  Stone,  Id.  118;  Dunbar  v.  Bawles,  28  Ind.  225; 
Oriffin  V.  Push,  44  Mo.  412;  Ridgeway  v.  Kennedy,  52  Mo» 
24;  Bailey  v.  Harris,  8  Iowa,  331;  Robinson  v.  Chapline,  9 
Iowa,  91;  Baker  v.  Hall,  15  Iowa,  277;  Sumner  v.  McFarlan, 
15  Kan.  600. 

I  have  omitted  many  decisions  in  which  the  contract  con- 
tained words  to  express  a  bailment,  such  as  lending,  or  let- 
ting to  hire  with  a  right  to  buy,  because  some  courts  hold 
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that  such  words  are  necessary  to  the  preservation  of  the 
vendor's  property.  Compare  Rose  t.  Story,  1  Pa.  St.  190; 
Becker  v.  Smith,  59  Pa.  St.  469;  ErUow  v.  Kleim,  79  Pa. 
St.  4:88.  I  do  not  regard  the  distinction  a  sound  one,  because 
the  transaction  itself  creates  a  bailment,  and  there  is  no  good 
reason  why  one  set  of  words  rather  than  another  should  be 
used  to  express  the  idea  that  the  general  property  remains  in 
the  original  owner,  provided  the  idea  is  adequately  expressed. 

I  conclude,  therefore,  that  Boss  &  Leavitt  did  not  convey 
an  indefeasible  title  to  the  defendants. 

The  referee  finds,  as  a  fact,  that  the  acceptances  were  not 
taken  in  payment  of  the  account,  and  the  memorandum  on 
the  account  confirms  this  finding.  They  can,  then,  have  no 
effect  as  a  waiver  of  the  plaintiff^s  rights.  The  defendants 
stand  no  better  than  the  original  parties  in  this  respect, 
because  the  plaintiff  had  no  knowledge  when  he  took  the 
acceptance  that  the  defendants  had  any  interest  in  the  mat- 
ter. It  was  the  implication  of  the  contract  that  all  the  logs 
were  to  be  taken  to  Hartford  for  manufacture,  and  the  plain* 
tiff  was  not  bound  to  inquire  whether  this  had  been  done, 
and  was  not  likely  to  suspect  thai  it  had  not  been. 

The  other  defences  of  waiver  and  estopped  are  ruled  by  the 
referee  against  the  defendants,  on  the  grounds  of  fact,  that 
the  plaintiff  acted  throughout  with  prudence  and  diligence, 
and  realized  as  much  as  he  could  fairly  realize,  after  a  default 
had  been  made,  and  was  ignorant  of  the  defendants'  equi- 
ties. He  is  not  accountable  for  sales  made  by  Boss  &  Lea- 
vitt, or  the  Hartford  Lumber  Company  before  they  had  made 
default,  and  before  he  had  any  knowledge  of  the  defendants' 
position.  If  a  demand  was  necessary,  it  was  made,  and  the 
referee  finds  that  no  loss  occurred  to  the  defendants  by  any 
delay  of  notice,  unless  the  court  adopts  a  different  measure 
of  damages  from  that  which  he  finds  to  be  the  true  one. 

The  plaintiff  argues  that  he  is  entitled  to  recover  the  whole 
value  of  the  logs  sold  to  the  defendants.  There  are  cases  in 
which  it  is  held  that  no  credit  can  be  given  for  part  payment 
in  such  cases;  that  as  replevin  may  be  maintained  for  the 
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ehattels,  bo  fheir  whole  value  may  be  recoveted  in  trover. 
Angier  v.  Taunton  Manufg  Co.  1  Gray,  621 ;  Brown  v,  Haynes^ 
52  Maine,  678;  Duncan  v.  Stone,  46  Vt.  118.  The  rule  is 
harsh,  and  there  would,  perhaps,  be  a  remedy  in  equity;  but, 
unfortunately,  the  value  of  a  cow,  or  of  a  little  furniture,  is 
too  slight  to  bear  the  expense  of  such  a  proceeding. 

This  case  differs  from  those,  in  the  vital  particular  that 
the  parties  here  have  agreed  on  the  measure  of  damages.  If 
the  plaintiff  took  the  goods  by  replevin,  he  must  account  for 
their  value  after  paying  his  debt;  and  if  he  recovered  the 
whole  in  trover,  he  must  immediately  pay  the  surplus  to  the 
defendants.  I  have  little  doubt  that  the  contract  was  thus 
written,  or  that  the  form  which  was  followed  was  adopted 
for  the  very  purpose  of  avoiding  the  injustice  which  might 
follow  from  an  enforcement  of  the  strict  rule  of  the  common 
law.    And  it  is  effectual  for  that  purpose. 

I  find  no  error  in  any  of  the  rulings  of  the  referee.  I  agree 
with  him  that  the  interest  on  the  plaintiff's  debt  should  be 
xeckoned  at  the  stipulated  rate  of  7  per  cent. 

Judgment  for  the  plaintiff. 


UNiTBn  States  v.  Nte  and  another.* 
{Cireuii  CauH,  8.  D.  Ohio,    November  20, 18S0.) 

1.  Obhoral  Procbdxtbx — Common  Law.— In  the  absence  of  ttatutoxy 

provigions  the  United  States  courts,  in  the  administration  of  criminal 
law,  are  governed  bj  the  rules  of  the  common  law. 

2.  BaMB — ^Iin>ICTMBKT — JOINDSB  OF  OFFBKCBS — MiSnBMSANOBS— BbGTIOIT 

1024,  U.  8..RBV.  St.— At  common  law,  and  by  section  1024,  U.  8.  Rev.  St., 
seyeral  distinct  misdemeanors  may  be  joined  in  the  same  indictment. 
8.  IiroiorMEHT  FOB  MiBUsiNa  tub  Post-Office  —  Section  6480,  U.  8. 
Ret.  St.— Construction.  — The  latter  clause  of  section  5480,  U.  S. 
Rev.  St.,  providing  that  **  the  indictment  *  •  •  may  severally 
charge  offences  to  the  number  of  three  when  committed  within  the 
same  six  calendar  months,"  is  not  a  part  of  the  description  of  the 
offence ;  the  offence  is  completely  defined  in  the  former  part  of  the 
section,  and  this  clause  relates  only  to  the  procedure. 

•Reported  by  Florien  Qiauque  and  J.  C.  Harper,  of  the  Cincinnati  bar. 
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4.  OBnnzTAi.  Pbogbdubb— MraJoraDBR— FBL0Ni]B8.-^At  common  law, 
while  separate  and  distinct  felonies  could  not  be  Joined,  yet  a  mis- 
Joinder  did  not  destroy  the  yalldity  of  the  indictment.  The  prose- 
cutor might  noUe^  or  thd  court  would  compel  him  to  elect  which  of  the 
felonies  ha  would  proceed  upon. 

0.  Bakb— Bbotioh  5480,  U.  S.  Rev.  St.— Section  5480,  U.  8.  Rev.  St.,  im- 
poses no  stricter  rule ;  aad  where  an  indictment  under  that  section 
charges,  in  different  counts,  the  commission  of  five  separate  and  dis- 
tinct offences,  the  court  may,  in  its  discretion,  permit  the  district 
attorney  to  noUe  two  of  the  counts,  and  proceed  upon  those  remain- 
ing. 

6.  lKDicmaBNT-<-MATTBR  OF  FoBM— SECTION  1025,  U.  S.  Rbv.  8t.— Any 

objection  to  such  misjoinder,  as  matter  of  form  merely,  is  disposed  of 
by  section  1025,  U.  S.  Rev.  Bt, 

7.  Obdcdial  Pbocedubb—Mibjoindbb.— Section  5480,  U.  8.  Rev.  St.,  and 

14  and  15  Vict.  e.  100,  H  16, 17,  compared. 

Motion  to  Quash  Indictment. 

Channing  Richards,  U.  S.  Diet.  Att*y,  and  Richard  Dyer, 
AB8*t,  for  the  prosecution. 

Yaple,  Moo$  d  Pattison,  contra. 

SwiNOy  D.  J.|  (oraUy.)  An  indictment  was  returned  by  the 
grand  jury  against  the  defendant  for  misusing  the  post-office. 
The  indictment  contains  five  counts,  setting  out  distinctly  five 
separate  offences.  The  statute  under  which  this  indictment 
was  found  is  the  6480th  section,  which  provides  as  follows : 
^If  any  person,  having  devised  or  intending  to  devise  any 
scheme  or  artifice  to  defraud,  to  be  effected  by  either  opening 
or  intending  to  open  correspondence  or  communication  with 
any  other  person,  whether  resident  within  or  outside  of  the 
United  States,  by  means  of  the  post-office  establishment  of 
the  United  States,  or  by  inciting  such  other  person  to  open 
communication  with  the  person  so  devising  or  intending, 
shall,  in  and  for  executing  such  scheme  or  artifice,  or  attempt- 
ing so  to  do,  place  any  letter  or  packet  in  any  post-office  of 
the  United  States,  or  take  or  receive  any  therefrom,  such 
person,  so  misusing  the  post-office  establishment,  shall  be 
punishable  by  a  fine  of  not  more  than  $500,  and  by  imprison- 
ment  for  not  more  than  18  months,  or  by  both  such  punish- 
ments.  The  indictment,  information,  or  complaint  may 
severally  charge  offences  to  the  number  of  three,  when  corn- 
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mitted  within  the  same  six  calendar  months,  bat  the  court 
thereupon  shall  give  a  single  sentence,  and  shall  proportion 
the  punishment  especially  to  the  degree  in  which  the  abuse  of 
the  post-office  establishment  enters  as  an  instrument  into 
such  fraudulent  scheme  and  device." 

Prior  to  this  date  there  was  a  separation  asked  by  the 
defendants,  or  by  one  of  them,  and  prior  to  that  the  district 
attorney  had  come  into  court,  and  by  the  consent  of  the 
court  had  entered  a  noUe  prosequi  as  to  two  counts  in  the 
indictment,  leaving  but  three  counts  remaining;  and  there 
was  then  a  trial  had  of  one  of  the  defendants.  A  motion  to 
quash  the  indictment  was  filed  by  this  defendant,  on  the 
ground  that  the  indictment  contains  five  separate  and  distinct 
offences,  when  the  statute  provides  that  only  three  may  be 
included  in  an  indictment.  The  ground  of  the  motion  is 
based  upon  the  fact  that  this  statute  limits  the  number  of 
separate  and  distinct  offences  which  may  be  included  in  a 
single  indictment;  and  it  further  rests  upon  the  idea  that  the 
section  creating  the  offence  included  this  addition  as  to  the 
manner  in  which  the  indictment  shall  be  framed,  and  giving 
the  number  of  different  offences  which  may  be  included  in  it, 
is  descriptive  of  the  offence  itself,  and  that,  therefore,  it  is  not 
within  the  power  of  the  grand  jury  to  return  an  indictment 
containing  ^  greater  number  of  offences  than  the  number 
prescribod  by  the  statute.  If  this  be  so,  the  grand  jury  bad 
no  power  to  return  the  indictment  in  the  form  in  which  it  is ; 
the  objection  would  be  fatal  to  it. 

I  may  remark  that,  in  the  administration  of  the  criminal 
law,  the  criminal  procedure  and  the  criminal  practice  has 
been  greatly  modified  by  express  statute,  both  in  England 
and  in  various  states  of  the  United  States,  and  it  has  been 
modified  to  a  very  considerable  extent  by  the  statutes  of  the 
United  States.  I  may  furthermore  remark  that  we  have  no 
general  statute  of  the  United  States  prescribing  criminal  pro- 
cedure, and  that  in  the  administration  of  criminal  law,  unless 
there  be  an  express  statute  to  the  contrary,  we  are  goiremed 
by  the  general  common-law  procedure;  in  the  adxmnistra- 
tion  of  criminal  law  and  in  criminal  jurisprudence  we  go  to 
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the  common  law  for  the  purpose  of  ascertaining  the  modes 
of  practice,  the  modes  of  procedure,  the  rights  of  defendants, 
the  rights  of  the  government,  the  duty  of  the  court  and  the 
duty  of  the  jury,  and  we  administer  it  according  to  that.  At 
common  law  it  is  admitted  that  several  distinct  offences  may 
be  joined  by  different  counts  in  an  indictment;  that  is,  where 
they  are  misdemeanors  only.  That  is  well  settled  by  Whar- 
ton's Criminal  Law,  §  423;  Bishop's  Criminal  Law,  §§  201, 
204;  U.  S.  V.  CaMahany  decided  in  this  court,  6  McLean,  96; 
and  the  same  is  recognized  in  the  statutes  of  the  United 
States,  (section  1024,  Bev.  St.,)  which  provides :  ''When  there 
are  several  charges  against  any  person  for  the  same  act  or 
transgression,  or  for  two  or  more  acts  or  transgressions 
uonnected  together,  or  for  two  or  more  acts  or  transgressions 
of  the  same  class  of  crimes  or  offences,  which  may  be  properly 
joined,  instead  of  having  several  indictments  the  whole  may 
be  joined  in  one  indictment  in  separate  counts;  and,  if  two  or 
more  indictments  are  found  in  such  cases,  the  court  may 
order  them  to  be  consolidated." 

The  statute  under  which  this  indictment  is  found,  then, 
does  nothing  more  than  could  have  been  done  at  common 
law  in  permitting  the  joinder,  but  it  does  limit  the  number 
of  separate  and  distinct  offences  which  may  be  thus  joined  to 
three,  and  provides  that  they  must  have  been  committed 
within  the  same  six  months.  This  provision,  in  regard  to 
the  number  of  offences  which  may  be  joined,  is  no  part  of 
the  statute  which  creates  the  offence.  The  offence  is  created 
perfectly,  described  perfectly,  and  completed  before  this 
clause  of  the  statute  is  in  existence.  This  clause,  then, 
relates  not  to  the  creation  of  the  offence,  for  it  is  well  said  by 
learned  counsel  for  the  defence  that  we  have  no  such  thing 
in  the  United  States  as  a  common-law  offence,  or  common- 
law  misdemeanors.  They  are  all  by  statute,  and  unless  they 
are  created  by  the  statute  they  do  not  exist.  The  statute 
creates  the  offence,  and  this  provision  is  no  part  of  the  crea- 
tion of  the  offence  at  all.  It  only  relates  to  the  procedure, 
to-wit,  to  the  manner  in  which  the  district  attorney  shall 
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prepare  his  indiotmentd — ^that  he  shall  not  combine  in  a 
single  indictment  more  than  three  separate  offences. 

I  may  say,  under  the  former  administration  of  the  criminal 
practice,  and  in  many  of  the  states  now»  the  district  attorney 
prepares  his  indictments  prior  to  the  sitting  of  the  grand  jury, 
and  submits  the  paper  thus  prepared,  or  the  separate  and  dis- 
tinct counts,  if  he  has  more  than  one,  with  the  offences  fully 
described,  and  the  grand  jury  ignores  the  whole  indictment, 
or  several  of  the  counts  thereof,  and  returns  such  portions  of 
it  as  they  think  may  be  established  by  the  testimony ;  but  such 
is  not  the  practice  of  the  United  States  courts,  as  I  under^ 
stand  it. 

This  clause  only  relates  to  the  procedure  and  punishment; 
and,  while  it  limits  the  number  of  offences  which  may  be 
joined,  it  does  not,  as  in  some  of  the  English  statutes,  pro- 
vide what  the  procedure  shall  be  in  case  the  limit  should  be 
exceeded,  or  what  the  consequences  of  exceeding  the  limit 
should  be  upon  the  rights  either  of  the  government  or  of  the 
defendant. 

It  is  claimed,  however,  that  the  effect  of  it  is  to  make  the 
indictment  absolutely  worthless  and  void.  If  that  be  so,  then 
this  indictment  must  either  be  quashed  or  held  bad  upon 
demurrer.  Let  us  see  whether  this  is  the  inevitable  effect  of 
this  statute.  At  common  law  there  could  be  no  joinder  of 
separate  and  distinct  felonies.  That  was  as  well  established, 
at  one  period  at  least  of  the  administration  of  the  criminal 
law,  as  if  there  had  been  an  express  statute  forbidding  the 
joinder  of  separate  and  distinct  felonies  in  the  same  indict- 
ment. And  yet  it  was  never  supposed  that  the  joinder  of 
several  felonies  destroyed  the  validity  of  the  indictment. 
While  the  courts  would  not  permit  the  party  to  be  tried  for 
two  or  more  felonies  in  the  same  indictment,  they  would  not 
quash  the  indictment,  but  would  compel  the*  prosecutor  to 
elect  the  felony  he  would  proceed  to  trial  upon.  The  rule  is 
laid  down  in  Wharton,  §  216.  At  common  law,  in  a  case  of 
tliat  character,  it  was  alwaya  within  the  power  of  the  prose- 
cutor, where  there  was  an  improper  joinder,  to  get  clear  of  the 
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diffiooliy  and  objection  by  entering  a  nolle  as  to  a  part  of  th<B 
counts,  or  the  court  would  compel  him  to  elect.  The  role  is 
dearly  laid  down  by  Parke,  J.,  and  is  found  on  page  198  of 
Bishop's  Crim.  Procedure. 

Suppose  a  statute  has  been  passed  which  in  terms  pro- 
vided that  an  indictment  should  contain  but  one  felony  only, 
would  that  change  in  anywise  the  rule  which  governs  the 
criminal  procedure  where  an  indictment  contained  more  than 
one, — would  it  prevent  the  prosecutor  from  entering  a  noUe 
as  to  the  one  or  the  other  count,  or  would  it  prevent  the 
court  from  compelling  the  prosecutor  to  elect  which  one  he 
would  proceed  upon  ?  Most  certainly  not.  And  to  permit  the 
proseputpr  to  enter  a  nolU  as  to  one,  or  compelling  the  pros- 
cutor  to  elect  which  one  of  the  several  counts  he  would  pro- 
ceed upon,  could  not  be  said,  in  the  language  of  Archibald, 
(and  the  only  authority  referred  to  by  the  learned  counsel 
for  the  defendant,)  "to  be  a  striking  out  of  a  count,  by  the 
court,  of  an  indictment/'  which  the  court  would  have  no 
power  to  do^  In  all  cases  where  there  has  been  an*  improper 
number  of  offences  joined  in  an  indictment,  the  court  un- 
doubtedly may,  in  its  discretion,  quash  the  indictment;  but  it 
is  always  addressed  to  the  sound  discretion  of  the  court  in 
a  case  of  that  character.  It  may,  in  its  discretion,  quash 
the  indictment,  or  it  may  permit  the  prosecutor  to  nolle 
certain  counts,  or  it  may  compel  the  prosecutor  to  elect 
which  one  he  will  proceed  upon,  so  that  the  defendant  shall 
in  no  sense  be  prejudiced  in  his  defence. .  That  is  well  settled 
by  Bishop's  Criminal  Proc.  182,  228;  Wharton's  Criminal 
Law,  §  416. 

This  clause  of  this  section  seems  to  be  a  transcript,  or  at 
least  it  seems  to  have  followed,  14  and  15  Victoria,  c.  100,  §§ 
15,  16,  and  17.  Section  15  is  in  regard  to  joining  several 
larcenies  in  a  single  count  in  an  indictment.  Section  16  is 
as  follows:  "That  it  shall  be  lawful  to  insert  several  counts 
in  the  same  indictment  against  the  same  person  for  any 
number  of  distinct  acts  of  stealing,  not  exceeding  three, 
which  may  have  been  committed  by  him  against  tha  same 
person  within  the  space  of  six  calendar  months  from  the  first 
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to  the  last  of  such  acts,  and  to  proceed  thereon  for  all  or  any 
of  them.'* 

I  do  not  know  whether  this  section  has  been  construed 
by  the  English  courts.  I  doubt  not  but  it  has,  for  there 
may  have  cases  arisen  in  which  more  than  three  separate 
takings  have  been  charged  in  the  same  indictment.  It  seems 
to  me  that  the  seventeenth  section,  which  follows,  would 
seem  at  least  to  indicate  that  it  was  in  the  mind  of  the  legis- 
lators that  there  might  be  a  different  effect  in  case  there  was 
a  joinder  of  more  counts  or  acts  in  a  single  count  than  is 
provided  in  that  section;  that  is,  there  might  be  a  different 
effect  upon  the  indictment  than  the  one  claimed  by  learned 
counsel  for  defendant,  for  section  17  provides :  ''If,  upon  the 
trial  of  any  indictment  for  larceny,  it  shall  appear  that  the 
property,  alleged  in  such  indictment  to  have  been  stolen  at 
one  time,  was  taken  at  different  times,  the  prosecutor  shall 
not,  by  reason  thereof,  be  required  to  elect  upon  which  tak- 
ing he  will  proceed,  unless  it  shall  appear  that  there  were  more 
than  three  takings,  or  that  more  than  the  space  of  six  calen- 
dar months  elapsed  between  the  first  and  the  last  of  such 
takings;  and  in  either  of  such  last-mentioned  cases  the 
prosecutor  shall  be  required  to  elect  to  proceed  for  such  num- 
ber of  takings,  not  exceeding  three,  as  appear  to  have  taken 
place  within  the  period  of  six  calendar  months  from  the  first 
to  the  last  of  such  takings." 

The  first  section  limits  the  number  which  may  be  included 
in  a  single  indictment,  and  if  the  effect  of  that  limitation  is 
to  make  void  all  indictments  which  should  be  returned  by  a 
grand  jury  which  contain  more  than  the  three  takings,  the 
number  limited,  and  within  a  greater  period  of  time  than  the 
six  months,  then  there  would  be  no  need  under  any  circum- 
stances, although  more  than  three  takings  in  a  period  of 
more  than  six  months  should  be  included  in  a  single  count 
in  an  indictment,  of  requiring  the  party  to  elect,  because  the 
proceeding  would  stop  at  once.  Although  it  may  not  be  in 
three  different  counts  setting  forth  three  takings,  yet  if  the 
evidence  shows  that  there  is  included  in  a  single  count  more 
than  three  takings,  and  the  takings  which  are  included  cover 
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a  period  of  time  more  than  six  months,  therefore  the  case 
cannot  proceed  at  all,  becaase  the  statute  provides  that  three 
may  be  included  and  no  more,  and  it  must  be  within  the 
period  of  six  months  and  no  more.  But  that  statute  says  that 
if  evidence  of  that  character  should  be  developed  upon  the 
trial  of  the  case,  that  the  prosecutor  then  may  be  required  to 
elect  to  proceed  for  such  number  of  takings,  not  exceeding 
three,  as  appears  to  have  taken  place  within  the  period  of  six 
months. 

It  seems,  from  inference  at  least,  that  such  was  the  idea  of 
the  parliament  of  Great  Britain  in  the  passage  of  the  act  of 
15  and  16  Victoria. 

It  is  stated,  however,  by  the  learned  counsel  for  the  defence, 
that  if  this  procedure  is  permitted  to  exist,  as  it  is  claimed 
by  the  district  attorney^  that  the  district  attorney  and  the 
court  would  be  proceeding  to  punish  alleged  violations  of  this 
law  by  a  confessed  violation  on  its  part,  in  its  proceedings,  of 
the  very  law  which  creates  the  offence.  If  that  were  so,  we 
would  not  for  one  moment  proceed.  We  would  not  permit 
the  district  attorney  to  proceed  in  violation  of  the  law  which 
prescribes  the  manner  in  which  the  procedure  shall  take 
place.  But  the  only  question  for  us  to  determine  is  this :  Is 
this  clause  a  part  of  the  statute  which  creates  the  offence  ? 
Without  this  clause  of  the  section,  the  statute  has  created 
fully  and  completely  this  offence.  It  describes  in  what  it 
shall  consist.  It  lays  down  what  is  prohibited,  and  what  are, 
in  terms,  the  elements  which  create  the  offence.  The  pro- 
cedure is  no  part  of  an  element  which  enters  into  the  offence. 

It  is  said,  again,  that  by  permitting  the  prosecutor  to  enter 
a  nolle  and  abandon  two  of  the  counts  in  the  case,  that  it 
does  not  appear  that  these  would  be  the  same  counts 
that  the  grand  jury  would  not  have  returned ;  that  they  might 
have  returned  those  that  were  abandoned.  But  suppose  they 
did,  what  difference  would  it  make  in  the  rights  of  the  defend- 
ant ?  The  grand  jury,  by  this  indictment,  have  said  that  you 
are  guilty  of  five  different  offences;  and,  if  their  report  is  true, 
there  are  live  different  several  offences  for  which  the  defend- 
ant might  be  prosecuted.     Three  of  them  might  be  joined  in 
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one  indiotmeni,  and  two  joined  in  the  other.  Suppose  they 
return  but  the  three,  would  it  make  any  difference  to  the 
defendant,  in  the  trial  of  these  three,  which  of  these  five 
should  have  been  included  in  it?  He  would  have  had  no 
voice  in  it  whatever.  It  is  wholly  ex  parte.  And  a  defendant 
has  no  voice  in  what  a  grand  jury  shall  do  in  the  presentment 
of  an  indictment  against  him.  They  hear  testimony  for  the 
government  only,  and  they  present  whatever  the  proof  satis- 
fies  them  he  has  been  guilty  of.  Instead  of  returning  one 
indictment  for  three  offences  in  three  counts,  and  another 
indictment  of  two  counts,  they  have  returned  one  indictment 
of  five  counts.  And  it  is  to  the  benefit  of  the  defendant  that 
they  have  done  so,  because  this  statute  disposes  of  two  of  the 
offences  which  it  is  charged  he  has  been  guilty  of.  It  disposes 
of  any  necessity  on  his  part  to  prepare  to  meet  such  addi- 
tional offences,  and  says  that  as  to  three  of  them  you  shall 
be  called  upon  to  answer ;  but  as  to  the  two  you  shall  not. 

The  defendant  objects  because  the  grand  jury  might  have 
charged  in  the  indictment  the  two  offences  omitted  from  it, 
and  excluded  the  two  of  the  three  which  remain.  But  he  has 
not  shown  that  he  is  prejudiced  by  any  proceeding  of  that 
character,  even  if  it  had  been  so;  and  he  has  no  choice  to 
say  what  offences  shall  or  shall  not  be  charged  in  an  indict- 
ment. It  is  for  the  grand  jury  to  say  that,  and  it  is  for  him 
to  say  to  the  court  that  you  shall  not  permit  me  to  be  preju- 
diced in  anywise  in  my  defience  by  having  a  great  multitude 
of  offences  charged  against  me,  which  may  vex  me  in  my 
defence,  and  confuse  the  court  and  jury.  And  we  do  not  see 
that  the  fact  that  the  district  attorney  has  been  permitted  to 
enter  a  noUe  as  to  two  of  the  counts,  leaving  three,  would  in 
the  least  degree  tend  to  vex  or  confuse  him,  or  deprive  him 
of  any  rights  which  he  possessed  in  any  form  whatever. 

If  it  be  objected  to  as  a  mere  matter  of  form,  the  statute 
of  the  United  States  (section  1025,  Bev.  St.)  has  provided  that 
''no  indictment  found  and  presented  by  a  grand  jury,  in  any  dis- 
trict or  circuit  or  other  court  of  the  United  States^  shall  be 
deeemed  insufficient ;  nor  shall  the  trial,  judgment,  or  other 
proceeding  thereon  be  affected  by  reason  of  any  defect  or 
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Imperfeoiion  in  matter  of  form  only,  which  shall  not  tend  to 
the  prejudice  of  the  defendant." 

Prior  to  the  passage  of  this  statute  we  were  more  strict  in 
the  administration  of  the  criminal  procedure,  and  the  defend- 
ant had  a  right  to  take  advantage  of  many  defects  of  mere 
form  in  an  indictment,  and  indictments  have  been  quashed 
on  such  grounds  alone;  but  now,  so  far  as  form  is  concerned, 
it  shall  not  operate  to  the  insufficiency  of  an  indictment  unless 
it  be  to  the  prejudice  of  the  defendant. 

The  motion  to  quash  is  overruled. 

Thereupon  counsel  for  defendant  filed  a  demurer  to  the 
indictment  and  the  court  overruled  that  also. 


Unitbd  States  t;.  Pebdxib. 
{BUMd  Oaurif  W.  D.  Pennsylvania.    ,  1880.) 

L  IinnoTBCBins— Pbbjubt.— A  bill  in  equity  was  filed  to  restrain  the 
defendant  from  infringing  letters  patent  for  improved  methods  of 
exploding  torpedoes  in  oil  wells,  to  increase  the  production  thereof, 
etc.;  and,  to  sustain  an  intended  motion  for  a  preliminaiy  injunction 
against  him,  the  plaintiffs  took  the  testimony  of  the  defendant  and 
other  witnesses.  From  the  defendant's  plain  admissions,  in  his  own 
testimony,  It  clearly  appeared  tliat  the  plaintiffs  were  entitled  to  a 
proliminary  injunction  against  him,  and  he  never  made  any  resistance 
to  the  granting  thereof.  In  the  course  of  his  said  examination  the 
defendant  was  interrogated,  and  testified  as  to  the  oton&rship  of  cer- 
tain oU  wells  he  was  engaged  in  operating.  His  testimony  touching 
the  ownership  of  the  wells  was  alleged  to  be  false,  and  he  was  in- 
dieted  tor  perjury.  Edd^  that  the  defendant's  alleged  false  state- 
ments in  respect  to  the  ownership  of  the  wells  did  not  tend  to  pre- 
vent the  granting  of  a  preliminary  injunction,  or  defeat  the  due  ad* 
ministration  of  Justice,  and  were  immateriaL 

Indictment  for  Perjury. 

The  defendant  was  indicted  for  alleged  perjury  in  his  exam- 
ination before  a  United  States  commissioner,  taken  to  be  read 
at  the  hearing  of  a  motion  for  a  preliminary  injunction  against 
him  as  defendant  in  an  equity  suit  in  the  United  States  oixcuit 
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coiirt  for  the  western  district  of  Pennsylvania.  In  that  suit 
Eoberts  and  wife  filed  a  bill  to  restrain  him  from  infringing 
letters  patent  for  improved  methods  of  exploding  torpedoes  in 
oil  wells  to  increase  the  production  thereof,  and  for  damages 
for  such  infringement.  In  the  course  of  his  said  examina- 
tion the  defendant  was  asked  as  to  the  ownership  of  the  oil 
wells  on  the  Smith  farm,  and  he  testified:  **I  do  not  own  any 
wells  on  the  Smith  farm.  ♦  ♦  *  i  own  an  interest  in 
one  well  on  said  Smith  farm.  The  name  of  the  well  is  No.  5. 
J.  M.  Perdue,  William  Faas,  and,  I  think,  F.  A.  Perdue,  * 
♦  ♦  I  think  own  the  wells  No.  1  and  No.  4,  Smith  farm." 
This  testimony  was  alleged  to  be  false,  and  was  the  perjury 
assigned ;  the  indictment  averring  that  upon  the  hearing  of 
the  motion  for  a  preliminary  injunction  it  became  and  was  a 
material  question  whether  the  defendant  owned  any  oil  wells 
on  the  Smith  farm.  The  bill  in  equity  did  not  concern  the 
ownership  of  the  oil  wells  on  the  Smith  farm,  nor  were  they 
or  the  farm  itself  named  in  the  bill.  Other  witnesses,  how- 
ever, had  given  evidence  before  the  said  commissioner — ^to  be 
used  at  the  hearing  of  the  motion  for  a  preliminary  injunc- 
tion— to  the  effect  that  the  defendant  had  been  and  was 
engaged  in  operating  the  above-mentioned  oil  wells  on  the 
Smith  farm,  and  that  torpedoes  in  infringement  of  the  Boberts 
patents  had  been  exploded  therein.  None  of  these  statements 
were  denied  by  the  defendant  in  his  said  examination,  and  he 
expressly  admitted  that  these  wells  were  under  his  control  and 
charge.  At  the  trial  of  the  defendant  on  October  27,  1880, 
the  government  offered  his  aforesaid  examination,  with  evi- 
dence of  its  falsity  in  this,  viz. :  that  the  defendant,  at  the 
time  of  his  examination,  owned  one-half  of  well  N($.  1  in  his 
own  right,  and  one-half  as  trustee  of  M.  A.  Long;  that  he 
owned  three-eighths  of  well  No.  4;  that  he  owned  well  No.  6 
entirely,  and  three-eighths  of  well  No.  6.  The  defendant's 
counsel  objected  to  the  evidence  on  the  ground  that  the  owner* 
ehip  of  the  oil  wells  was  an  immaterial  matter. 

Wm.  A.  Stone,  U.  S.  Dist.  Att'y,  and  S.  F.  Bowser,  for  the 
United  States. 

JR.  3.  Cairnahan  and  John  M.  Thompson,  for  defendant. 
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AcHEsoN,  D.  J.  The  examination  of  John  T.  Perdue,  the 
defendant/  before  United  States  Commissioner  George  H. 
Bemus,  on  May  22,  1876,  did  not  relate  to  any  question  of 
damages  for  his  infringement  of  the  Boberts  patents.  That 
examination  was  at  the  instance  of  the  plaintiffs  in  the  equity 
suit,  and  was  to  be  used  by  them  to  support  an  intended  mo- 
tion for  a  preliminary  injunction  to  restrain  the  defendant 
from  any  further  infringement  of  the  patents  pending  the  suit. 
Prima  fade^  the  ownership  of  the  oil  wells  on  the  Smith  farm 
was  an  immaterial  matter.  It  is,  therefore,  for  the  govern- 
ment to  show  affirmatively  its  materiality  in  order  to  sustain 
this  indictment.  It  appears  that  S.  W.  Doiitt,  .'Anthony 
Eelly,  and  M.  B.  Thomas  had  been  examined  before  Commis- 
sioner Bemus»  and  their  testimony  tended  to  show  that  tjie. 
defendant  had  been  and  was  operating  wells  Nos.  1,  4,  and  6^ 
on  the  Smith  farm;  that  they  were  employes  nnder  him, 
Eelly,  during  defendant's  absence,  being  his  superintendent; 
and  their  testimony  also  tended  to  show  that  in  the  operation 
of  these  wells  torpedoes  had  been  exploded  in  infringement 
of  the  Boberts  patents.  In  his  iBxamination  before  the  com- 
missioner the  defendant  did  not  deny  any  of  these  state- 
ments of  the  other  named  witnesses,  and  he  distinctly  admit- 
ted that  he  had  an  interest  in  well  No.  5,  and  had  charge  and 
control  of  all  said  wells.  Under  the  plain  admissions  of  the 
defendant,  in  his  examination,  the  plaintiffs  in  the  equity 
suit  were  clearly  entitled  to  a  preliminary  injunction  against 
him,  and  it  does  not  appear  that  he  ever  resisted  this  grant- 
ing  of  such  injunction.  On  the  contrary,  he  permitted  a  decree 
pro  confesso  to  go  against  him  for  want  of  an  answer  to  the 
bill.  His  statements  in  regard  to  the  ownership  of  the  wells 
did  not  tend  to  defeat  the  granting  of  a  preliminary  injunc- 
tion, and.  hence  did  not  tend  to  prevent  the  due  administration 
of  justice.  I  hold,  therefore,  that  his  alleged  false  statements 
in  respect  to  the  ownership  of  the  wells  were  immaterial^  and 
the  evidence  now  offered  is  rejected. 
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Wabhbubn  &  MoBN  Manuf'o  Go.  and  another  o.  Haibh* 

:WASHBXmN   &   MoEN   MaNUF^O   Go.  V.  HaIBH. 
{Ovrcuit  Oowt^  if.  D.  JUinaU,    December  15, 1880.) 

2.  AflSIGNMENT  OF  PaTSNT^  RbSBBTATION  OF  TERRIT0RT.~Ali  ftSSign* 

ment  of  all  right,  title,  and  interest  in  certain  letters  patent,  *<  except- 
ing 32  or  33  counties  heretofore  sold  and  assigned,"  is  not  void  for 
ambiguity. 

X  Saxb— Same— Pi4EA])nro.— Such  objection  cannot  be  considered,  where 
a  bill  for  an  injunction  designated  the  counties  upon  which  the  ex- 
ception operated,  and  the  defendant  neither  traversed  such  allegation 
in  his  answer,  nor  introduced  proof  tending  to  show  that  the  terri- 
tory in  controversy  was  included  within  such  exception. 

t.  Saxb— RB-Isst7E~PR£SUMFnon.~A  re-issue  of  such  patent  to  the  as- 
signee raises  a  presumption  of  title  in  such  assignee. 

4,  Patents^-Priob  Use — ^Proof. — Prior  use  must  be  established  by  a 
preponderance  of  evidence  in  order  to  defeat  a  patent,  and  every  rea- 
sonable doubt  should  be  resolved  in  favor  of  the  patentee. 

Oojfi/n  v.  Ogden,  18  WaU.  120. 

Wd>iUr  Loom  Go.  v.  HigginB^  16  O.  G.  675. 

Howe  V.  Underwood^  1  Fisher,  175. 

Eayden  v.  Suffolk  Manuf'g  Go.  4  Bisher,  103. 

Ooodyear  v.  Day,  2  Wall.  Jr.  283. 

0.  IzrvEMTiON— DEGRBE.—If  any  invention  is  required  in  the  production 
of  a  device,  the  law  will  not  attempt  to  measure  its  extent  or  degree. 

6.  8ahe — Barbed  Wire  Fence. — It  required  such  invention  to  devise  and 
produce  a  barbed  wire  which  could  be  practically  used  for  fencing 
purposes. 

f.  Bamb— XVtobnce — Use  of  Dbvtcb.— The  general  acceptance  and  ex- 
tensive use  of  a  new  device  is  evidence  that  it  was  the  product  of 
invention. 

Smith  V.  Goodyear  DerUod  Vulcanite  Go.  93  U.  &  486. 

Eppinger  v.  Rickey,  14  Blatchf .  307. 

leaace  v.  Abrams,  14  O.  Q.  862. 

Stanley  Worke  v.  Sargeant,  8  Blatchf.  846. 

a.  Same — Re-Ibbue — The  specifications  of  a  re-issue  may  be  made  more  fuU 
and  accurate,  but  must  not  be  substantially  changed  so  as  to  describe 
..another  device,  or  cover  anything  not  in  the  original  patent. 

tf.  Patent  No.  67,117  was  issued  July  23,  1867,  to  William  D.  Hunt,  for 
his  method  of  "  providing  the  wires  of  a  wire  fence  with  a  series  of 
spur-wheels;"  and  re-issued,  (No.  6,976,)  March  7, 1876,  to  Charles  Ken- 
nedy, assignee  of  William  D.  Hunt,  for  **  a  fence  wire  provided  with 
spurs  for  the  purpose  specified."    Held,  that  such  re-issue  was  valid. 
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10.  PArEin'  No.  66,182,  dated  June  25, 1867,  issued  to  Lucien  B.  Smith, 
embodied  the  idea  of  fixing  the  barbs  by  bends  in  the  wire,  so  as  to 
prevent  them  from  moving  lengthwise  on  the  wire.  This  patent  was 
reissued,  (No.  7,136,)  May  23, 1876,  and  contained  a  claim  for  the  bent 
wires,  as  a  means  of  preventing  the  movement  of  the  barb  lengthwise 
thereon.    EM,  that  no  objection  to  the  re- issue  had  been  well  taken. 

11.  Patent  No.  74,369  was  issued  to  Michael  Kelly,  February  11, 1868, 
for  thorns  or  barbs,  fixed  rigidly  to  the  wires,  so  that  they  could 
neither  slide  lengthwise  nor  revolve  upon  the  wires,  (1)  by  stringing 
them  upon  the  wires  by  holes  through  the  center,  and  then  compress- 
ing them  upon  the  wire  by  blows  or  pressure,  or  (2)  by  "laying 
another  wire  of  the  same  or  different  size  along-side  the  thorn  wire 
and  twisting  the  two  together.  *'  The  latter  method  was  first  xslaimed 
in  the  re-iMw,  No.  6,902,  dated  February  9,  1876.  Hdd,  that  such 
re-issue  was  wUid. 

12.  Patent  No.  84,062,  dated  November  17, 1868,  issued  to  Michael  Kelly, 
and  re-iMuedj  (No.  7,035,)  April  4,  1876,  was  for  a  fiat  wire,  pierced 
with  holes,  through  which  spurs  made  of  pieces  of  wire,  with  the 
ends  cut  diagonally  so  as  to  leave  them  pointed  without  further  ma- 
nipulation, were  thrust,  and  for  compressing  the  wire  so  as  to  clamp 
the  barb  thus  inserted  in  each  hole.  Held,  that  this  patent  and  re- 
issue did  not  show  invention,  in  so  far  as  it  claimed  for  the  first  time 
a  wire  barb  made  sharp  or  pointed  at  both  ends  by  being  cut  off  diago- 
nally. 

13.  Patent  No.  150,683,  issued  May  12,  1874,  to  Joseph  F.  Glidden, 
showed  a  device  for  keeping  the  wires  of  a  fence  stretched,  or  spread 
apart,  by  means  of  a  slotted  tube.  It  also  showed,  as  part  of  the 
mechanism,  a  barb,  made  by  coiling  a  short  piece  of  wire  between  its 
ends  around  the  fence  wire.  This  feature  was  first  claimed  in  the 
re-issue,  No.  6,913,  dated  February  8, 1876.  Held,  that  such  re-issue 
was  ealid. 

14.  Patent  No.  167,124,  dated  November  24, 1874,  issued  to  J.  F.  Glidden, 
was  for  a  "  twisted  fence  wire,  having  the  transverse  spur  wire,  D, 
bent  at  its  middle  portion  about  one  of  the  wire  strands  of  said  fence 
wire,  and  clamped  in  its  position  and  place  by  the  other  wire  strand 
twisted  upon  its  feUow,  substantially  as  specified.''  Held,  that  there 
was  nothing  left  in  the  line  of  invention  to  justify  the  issue  of  this 
patent. 

16.  Infbinoehbnt.  —  Defendant  manufactured  a  twisted  fence  wire, 
armed  with  a  wire  barb,  cut  diagonally,  so  as  to  leave  the  points 
sharp,  and  which  was  bent  in  the  form  of  an  "  S,"  so  as  to  clasp  both 
wires  and  extend  the  sharp  points  in  opposite  directions  from  the 
wire.  Held,  that  such  fence  wire  infringed  Hunt's  claim  for  **  a  fence 
wire  provided  with  spurs"  or  barbs;  Kelly's  idea  of  a  rigid  or  fixed 
barb,  held  in  place  by  the  twisting  of  two  wires  together ;  and  Glid- 
den's  barb,  made  by  bending  a  short  piece  of  wire  around  the  fenca 
wire  80  as  to  leave  the  two  sharp  ends  projecting  to  form  the  spun 
or  barbs. 
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In  Equity. 

Cohurn  A  Thacher,  Thomas  H.  Dodge,  Benjamin  F.  Thurs- 
ton, Offield  d  Towle,  West  d  Bond,  Lawrence,  CampheU  d  Law- 
rence,  Charles  Mason,  Hiram  P.  Dillon,  and  Miller  d  Godfrey, 
for  complainants. 

George  Payson,  N.  C.  Gridley,  Munday  d  Evarts,  George 
Christy,  and  Albert  H.  Walker,  for  defendant. 

Dbummond,  G.  J.  These  are  two  of  a  series  of  14  oases 
brought  by  the  plaintiff  upon  the  chancery  side  of  this  court, 
for  an  injunction  and  damages  by  reason  of  tne  alleged 
infringement  by  defendant  of  certain  patents  owned  by  the 
complainants,  relating  to  barbed  fence  wire.  By  the  first  suit 
the  plaintiffs  allege  that  they  are  the  owners  of  the  following 
patents,  issued  by  the  United  States:  (1)  Patent  No.  67,117, 
issued  July  23,  1867,  to  William  D.  Hunt,  and  re-issued.  No, 
6,976,  March  7,  1876,  to  Charles  Kennedy,  assignee  of  Wil- 
liam D.  Hunt;  (2)  patent  No.  150,683,  issued  May  12,  1874, 
to  Joseph  H.  Glidden,  and  re-issued,  No.  6,913,  February  8, 
1876,  to  said  Glidden;  (3)  patent  No.  66,182,  dated  June  25, 
1867,  issued  to  Lucien  B.  Smith,  and  re-issued,  No.  7,136, 
dated  May  23,1876;  (4)  patent  No.  157,124,  dated  November 
24,  1874,  issued  to  J.  P.  Glidden, — all  of  which  patents,  it  is 
charged,  have  been  duly  assigned  by  mesne  assignments  to 
the  plaintiffs,  the  Washburn  &  Moen  Manufacturing  Com- 
pany and  Isaac  L.  Elwood. 

The  patents  involved  in  the  second  suit  are  as  follows :  (1) 
Patent  No.  74,369,  issued  to  Michael  Kelly,  dated  February 
11,  1868,  and  re-issued,  No.  6,902,  dated  February  9,  1876; 

(2)  patent  No.  84,062,  dated  November  17,  1868,  issued  to 
Michael  Kelly,  and  re-issued,  No.  7,035,  dated  April  4,  1876 ; 

(3)  patent  No.  163,965,  issued  to  Charles  Kennedy,  dated 
August  11,  1874, — ^the  title  to  all  of  which  patents  has,  it  is 
claimed,  been,  by  mesne  assignment  from  the  respective  pat- 
entees, duly  vested  in  the  complainant,  the  Washburn  &  Moen 
Manufacturing  Company. 

The  defences  set  up  are — (1)  A  denial  of  the  patent- 
ability of  the  devices  in  question,  because,  from  the  state 
of  the  art,  it  only  requires   mechanical   skill,  and  not  in- 


Digitized  by  VjOOQIC 


,WA8HBtrBN   ^i   UOEN   UAKUF'q   CO,  V.  HAISH.  903 


venlive  genius  to  construct  them;  (2)  a  denial  of  the  valid- 
ity of  said  patents  for  want  of  novelty,  on  the  ground 
that  barbed  wire  has  been  publicly  known  and  used  long  prior 
to  the  alleged  inventions ;  (8)  a  denial  of  the  validity  of  the 
several  re-issued  patents,  for  the  reason,  it  is  insisted,  that 
the  inventions  now  claimed  by  the  re-issues  are  not  found  in 
the  original  specifications,  drawings,  and  models;  (4)  that, 
even  admitting  the  validity  of  the  letters  patent,  the  defend- 
ant does  not  infringe  the  same,  nor  any  of  them;  (5)  a  de- 
nial of  the  complainants'  title  to  the  Hunt  patent,  and  their 
light  to  maintain  this  suit  upon  the  title  shown. 

With  regard  to  the  last  point  named,  raising  the  question  of 
title  to  the  Hunt  patent,  it  is  sufficient,  we  think,  to  say  that 
the  objection  comes  too  late  to  be  considered  upon  the  merits  of 
the  cause.  In  the  assignment  by  Hunt  of  his  interest  in  the 
original  patent  he  purports  to  convey  all  his  right,  title,  and 
interest  in  the  said  letters  patent,  ''excepting  82  or  88  coun- 
ties heretofore  sold  and  assigned,"  not  designating  the  coun- 
ties thus  previously  sold  and  assigned;  and  the  defendant 
insists  that  the  conveyance  by  Hunt  is  so  far  ambiguous  as 
that  nothing  passes  by  this  assignment,  because  it  is  uncer- 
tain what  counties  were  so  reserved  or  had  been  previously 
conveyed.  We  think  it  enough  to  say  thai  this  reservation 
is  such  as  is  capable  of  being  made  certain  by  competent  evi- 
dence showing  what  counties  had  been  actually  conveyed  by 
Hunt.  The  bills  allege  that  certain  counties  in  certain  states 
were  the  ones  upon  which  the  exception  operated,  and  the 
answers  do  not  traverse  or  deny  this  allegation.  Besides 
this,  since  the  assignment  from  Hunt  was  made  this  patent 
has  been  re-issued  to  Hunt's  assignee,  and  we  think  it  must 
be  presumed  that  the  title  was  fully  exhibited  to  the  patent 
officer  at  the  time  of  such  re-issaance;  at  least,  that  a  re-issua 
to  the  assignee  of  Hunt  raises  a  presumption  of  title  in  the 
assignee.  If  the  defendant  wished  to  raise  the  question  as 
to  whether  the  reservation  included  the  territory  now  in  con- 
troversy, they  should  have  raised  it  by  their  answer,  or  at 
least  have  put  in  proof  tending  to  show  that  the  title  to  some 
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part  of  the  territory  involyed  in  this  stiit  was  not  oonveyed  by 
the  original  assignment  from  Hunt. 

A  large  mass  of  testimony  has  been  pat  into  the  cases  bear- 
ing npon  the  question  of  novelty,  and  the  state  of  the  art  at  the 
time  these  inventions  are  claimed  to  have  been  made.  The 
defendants  have  introduced  voluminous  proofs  tending  to 
show  the  public  use  of  barbed  wire  for  fencing  purposes  long 
prior  to  any  of  these  allegisd  inventions.  We  will  not  take 
the  time  to  examine  those  proofs  in  detail,  but  dispose  of  that 
branch  of  the  case  by  saying  that  these  proofs  fail  to  satisfy 
us  that  barbed  wire  for  fencing  purposes  had  ever  been  pub- 
licly known  or  used  prior  to  these  inventions  in  such  manner 
as  to  defeat  these  inventions  for  want  of  novelty.  We  do  not 
intend  to  be  understood  as  intimating  that  the  witnesses  who 
have  testified  to  the  various  instances  of  the  use  of  barbed 
wire  for  fencing  purposes  have  been  guilty  of  intentional  f (Jse 
swearing,  but  simply  to  say  that  this  proof,  which  is  almost 
wholly  made  up  of  the  recollections  of  witnesses  revived  after 
the  lapse  of  many  years,  and  contradicted,  as  it  is  in  most 
instances,  by  the  explicit  testimony  of  other  equally  credible 
witnesses,  leaves  so  much  doubt  as  to  the  actual  existence  of 
these  various  barbed  wire  fences,  or  any  of  them,  as  to  make 
it  at  least  unsafe  ground  on  which  to  defeat  a  patent.  The 
rule  as  to  the  degree  of  proof  required  to  defeat  a  patent  by 
showing  prior  use  is  well  stated  in  the  following  authorities : 

In  Coffin  V.  Ogden^  18  Wall.  120,  the  opinion  having 
been  delivered  by  Mr.  Justice  Swayne,  it  is  said:  "The  in- 
vention or  discovery  relied  upon  as  a  defence  must  have  been 
complete  and  capable  of  producing  the  result  sought,  and  this 
must  be  shown  by  the  defendant.  The  burden  of  proof  rests 
upon  ;liim,  and  every  reasonable  doubt  should  be  resolved 
againfirt  him. I*  So,  too.  Judge  Wheeler,  in  the  case  of  Web* 
ster  Loom  Co.  v.  Higgins,  16  0.  G.  676,  says:  "The  burden  of 
proof  rests  upon  the  defendant  to  show  beyond  any  fair  doubt 
the  prior  knowledge  and  use  set  up." 

In  Howe  v.  Under  woody  1  Fisher,  175,  Judge  Sprague  said: 
''How  invariable  is  it  that  after  a  great  invention  has  been 
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brought  before  the  world,  has  beoome  known  to  the  pablic, 
and  been  put  in  form  to  be  nsefol,  that  people  start  up  in 
yarious  places  and  deolare  that  they  invented  the  same  thing 
before.  The  cotton-gin  and  the  ether  disoovery  are  illustra- 
tions in  point;  and  others  of  similar  character  might  be 
added  indefinitely.  These  pretended  prior  inventors  had 
thought  of  such  a  thing ;  that  they  had  the  conception  of  snch 
a  thing,  perhaps ;  but  they  never  carried  it  to  the  extent  of 
making  it  of  practical  utility,  so  that  the  world  could  obtain 
possession  of  it.  But  when  they  find  that  another  has  com- 
pleted that  which  they  had  begun,  they  are  astonished  that 
they  did  not  see,  think  they  must  have  seen  all  that  is  neces- 
sary, and  claim  that  they  have  invented  it.  After  having 
seen  what  has  been  done,  the  mind  is  very  apt  to  blend  the 
subsequent  information  with  prior  reooUectionSy  and  confuse 
them  together.  Prophecy  after  the  event  is  easy  prophecy. 
I  think  that  this  is  one  of  the  eases  in  which  several  of  the 
witnesses  have  been  led  into  the  illusion  of  believing  that 
they  knew  before  what  they  have  learned  or  been  taught." 

The  same  learned  judge,  in  Hayden  v.  Suffolk  Manufg  Co. 
4c  Fisher,  103,  said :  "Where  an  invention  of  a  useful  machine, 
or  structure  or  improvement  in  any  machine,  is  shown  to 
have  been  made,  and  it  is  sought  to  be  invalidated  by  an  old 
machine  made  years  ago,  the  jury  should  examine  the  testi- 
mony and  the  evidence  with  care  and  caution,  so  as  to  be 
satisfied  that  that  which  is  said  to  have  existed  was  actually 
and  substantially  the  same.  *  *  *  The  rule  of  law  is  a 
reasonable  one;  at  all  events  it  is  a  rule  of  law  that  a  party 
that  sets  up  such  an.  old  instrument  that  has  passed  away 
has  upon  him  the  burden  of  satisfying  the  jury,  upon  a  pre- 
ponderance of  evidence,  that  it  is  substantially  the  same  as 
what  has  taken  place  before  they  will  set  aside  the  patent." 

So,  in  Ooodyear  v.  Day,  2  Wall.  Jr.  283,  Mr.  Justice  Grier 
says:  ''It  is  usually  the  case,  where  any  ^valuable  discovery 
is  made,  or  any  new  machine  of  great  utility  has  been  in- 
vented^  that  the  attention  of  the  public  has  been  turned  to 
the  subject  previously,  and  that  many  persons  have  been 
making  researches  and  experiments.    •    •    •    Many  ex* 
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periments  may  have  been  unsuccessfully  tried,  coming  very 
near  yet  falling  short  of  the  desired  result.  They  have  pro- 
duced nothing  beneficial.  The  invention,  when  perfected, 
may  truly  be  said  to  be  the  culminating  point  of  many  experi- 
ments, not  only  of  the  inventor,  but  by  many  others.  He 
may  have  profited  indirectly  by  the  unsuccessful  experiments 
and  failures  of  others,  but  it  gives  them  no  right  to  claim  a 
share  of  the  honor  or  the  profit  of  the  successful  inventor." 

The  testimony  as  to  the  state  of  the  art  shows  that  fence 
wire  and  wire  fences,  and  wires  for  such  purposes,  composed 
of  two  or  more  strands  twisted  or  laid  together,  were  old  at 
the  time  these  inventors  entered  the  field;  also  that  fences 
had  been,  long  before  Hunt's  invention,  armed  with  spikes, 
or  other  sharp  projecting  points,  for  the  purpose  of  making 
them  more  effective  in  resisting  the  encroachments  of  ani- 
mals or  other  intruders.  Indeed,  the  thorn  hedges,  which 
have  been  used  almost  from  time  immemorial,  are  in  ond 
sense  only  a  barbed  fence,  their  effectiveness  as  a  barrier 
arising  mainly  from  the  natural  thorns  or  spurs  with  which 
the  hedge  shrubs  are  armed.  It  must  be  conceded,  both  from 
the  proofs  in  these  cases,  and  from  those  common  facts 
within  the  knowledge  and  observation  of  all  intelligent  per- 
sons, that  the  idea  of  furnishing  a  fence  or  wall  with  some 
kind  of  sharp  spikes  or  prickers  is  old.  The  ordinary  picket 
fence,  the  device  of  spikes  on  area  railings  to  prevent  loungers 
from  leaning  against  them,  the  placing  of  broken  glass,  pottery, 
or  sharp  stones  or  spikes  upon  the  tops  of  walls,  to  protect 
fruit  gardens,  are  well-known  illustrations  of  what  we  refer  to. 
The  most  that  can  be  said  of  these  old  devices,  as  applicable 
to  these  patents,  is  that  they  narrow  the  field  for  the  exer* 
oise  of  inventive  faculty,  and  limit  the  range  of  the  patents. 

In  this  connection  it  is  proper  to  consider  briefly  the  objec- 
tion that  these  devices  are  not  patentable  from  the  fact  that, 
in  view  of  what  was  well  known  in  the  same  direction,  it  did 
not  require  inventive  genius  to  make  any  of  the  devices  involved 
in  these  patents,  but  that  only  mechanical  skill  was  requisite 
to  adapt  old  devices  to  this  new  use.  There  is  no  doubt  that 
a  device,  in  order  to  be  patentable,  must  be  the  result  of 
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inyentive  genius.  The  mere  mechanical  adaptation  of  old 
things  to  new  ases  is  not  usually  invention,  unless  in  combi- 
nations; and  yet  it  is  extremely  difficult  in  many  cases  to  say 
just  where  the  inventive  faculty  asserts  itself  as  the  controll- 
ing force.  And  the  authorities  furnish  us  no  satisfactory  test 
to  apply  and  de':  ermine  this  question.  Although  there  is 
usually  little  difficulty  in  determining,  as  a  matter  of  fact  in 
each  case,  whether  a  device  is  or  is  not  in  some  degree  the 
result  of  invention.  If  there  is  any  invention  required,  then 
the  law  will  not  attempt  to  measure  its  extent  or  degree.  If, 
for  instance,  the  proof  had  shown  that  wire  provided  with 
barbs,  spurs,  or  prickers  was  a  well-known  article  used  for 
other  purposes  than  fencing,  there  would  be  no  difficulty  in  say- 
ing that  it  did  not  require  invention  or  the  exercise  of  the  in- 
ventive faculty  to  substitute  it  for  fencing  purposes  in  place  of 
plain  wire  which  had  been  used  before.  But  we  cannot  say 
that  the  inventive  or  creative  faculty  is  not  required  in  devis- 
ing a  mode  by  which  plain  fence  wire  can  be  armed  with 
spurs  so  as  to  make  it  available  as  an  effective  fencing  mate- 
rial. The  proof  does  not  show  that  such  wire  was  known  and 
applied  to  other  uses.  No  one,  so  far  as  this  record  shows,  had 
made  or  used  it  before  for  any  other  purpose ;  so  that,  to  our 
minds,  it  seems  quite  clear  that  it  required  invention  to  devise 
and  produce  a  barbed  wire  which  could  be  practically  used 
for  fencing  purposes.  In  the  absence  of  any  other  test  the 
courts  have  seemed  to  assume  that  the  fact  *of  the  acceptance 
of  a  new  device  or  combination  by  the  public,  and  putting  it 
into  extensive  use,  was  evidence  that  it  was  the  product  of 
invention;  or,  as  one  of  the  counsel  for  plaintiff  expressed  it, 
"utility  is  suggestive  of  originality." 

In  Smith  v.  Ooodyear  Dental  Vulcanite  Co.  93  U.  S.  486,  Mr. 
Justice  Strong  said :  "Undoubtedly  the  redult  of  consequences 
of  a  process  or  manufacture  may  in  some  cases  be  regarded 
as  of  importance  when  the  inquiry  is  whether  the  process  or 
manufacture  exhibits  invention,  thought,  and  ingenuity.*' 
Webster,  on  the  subject  of  patents,  page  SO,  says :  ''The  utility 
of  the  change,  as  ascertained  by  its  consequences,  is  the  real 
practical  test  of  the  sufficiency  of  an  invention;  and,  since  the 
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one  cannot  exist  without  the  other^  the  existence  of  the  one 
may  be  presumed  on  proof  of  the  existence  of  the  other.  Where 
the  utility  is  proved  to  exist  in  any  degree,  a  sufficiency  of 
invention  to  support  the  patent  must  be  presumed.  We  do 
not  say  the  single  fact  that  a  device  has  gone  into  general  use, 
and  has  displaced  other  devices  which  had  previously  been 
employed  for  analogous  uses,  establishes  in  all  cases  that  tiie 
later  device  involves  a  patentable  invention.  It  may,  however, 
always  be  considered;  and,  when  the  other  facts  in  the  case 
leave  the  question  in  doubt,  it  is  sufficient  to  turn  the  scale.'' 

So  in  Eppinger  v.  Rickey,  14  Blatchf.  807,  Judge  Shipman 
said :  "Two  facts  exist  in  this  case :  one  is  that  an  impor- 
tant improvement  has  been  attained;  the  second  is  that  the 
improvement  is  in  a  staple  article  which  has  been  manufac- 
tured in  this  country  for  a  long  series  of  years.  *  *  *  The 
utility  of  the  patented  article  has  been  evinced  by  its  large  sales. 
*  *  The  inventor  evidently  gave  to  the  public  an  article 
which  it  wanted,  and  which  it  had  not  previously  known. 
Without  giving  to  the  general  use  of  the  invention  as  a  test 
of  its  patentability  any  greater  importance  than  the  supreme 
court  in  the  case  of  Smith  v.  Goodyear  Dental  Vulcanite  Co. 
(above  quoted)  indicate  should  be  given  to  this  circumstance, 
I  am  of  the  opinion  that  the  facts  in  the  case  fully  establish 
the  conclusions :  (1)  That  however  simple  the  change  in  the 
method  of  manufacture  apparently  may  have  been, yet  it  was 
a  change  which  required  invention  for  its  accomplishment; 
and  (2)  that  the  improvement  resulting  from  the  changed 
method  of  manufacture  has  been  so  great  that  the  article 
which  is  produced  is,  within  the  meaning  of  the  patent  acts, 
a  new  and  useful  article  of  manufacture." 

Mr.  Justice  Shepley  said,  in  the  case  of  laaacs  v.  Ahrams^ 
14  0.  6.  862 :  '* A  change  in  the  form  of  a  machine  or  instru- 
ment, though  slight,  if  it  works  a  successful  result,  not  before 
accomplished  in  a  similar  way,  in  the  art  to  which  it  is  ap- 
plied, or  in  any  other,  is  patentable." 

Judge  Shipman  said,  in  Stanley  Works  v.  Sargent,  8  Blatchf. 
846:  "Utility  is  not  an  infallible  test  of  originality.  The 
patent  law  requires  a  thing  to  be  new  as  well  as  useful  in 
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order  to  entitle  it  to  the  protection  of  the  statute.  To  be 
new  in  the  sense  of  the  act  it  must  be  the  product  of  original 
thought  or  inventive  skill,  and  not  a  mere  formal  or  mechan- 
ical change  of  what  was  old  and  well  known;  but  the  effect 
produced  bj  the  change  is  often  an  appropriate  though  not  a 
controlling  consideration  in  determining  the  character  of  the 
change  itself.  "* 

Tested  by  the  rule  of  utility  here  suggested,  this  record 
abundantly  shows  that  the  device  in  question  has  been  ac- 
cepted by  the  public  to  an  extent  which  has  hardly  heretofore 
followed  the  most  successful  inventions.  Its  utility  must  be 
considered  -as  a  conceded  fact.  From  what  has  already  been 
developed,  it  is  clear  that  it  has  made  possible  the  cultiva- 
tion of  the  extensive  praries  of  the  west,  the  pampas  of  Brazil, 
and  the  steppes  of  Russia,  where,  before  the  introduction  of 
this  cheap  mode  of  fencing,  it  was  imposible ;  and  it  has,  even 
to  a  great  extent,  already  superseded  the  use  of  wooden  fences 
in  the  timbered  portion  of  the  country ;.  and  the  question  is, 
to  whom  but  these  inventors  is  the  public  indebted  for  this 
widely-useful  device  ? 

The  third  objection,  that  the  re-issues  are  invalid,  involves 
a  consideration  of  the  original  patents  in  their  order,  and 
those  patents  as  they  now  stand  amended  and  re-issued. 

The  Hunt  patent  of  July  33,  1867,  was  for  his  method  of 
''providing  the  wires  of  a  wire  fence  with  a  series  of  spur 
wheels."  The  re-issued  is  for  ''a  fence  wire  provided  with 
spurs  for  the  purpose  specified."  In  other  words,  what  Hunt 
at  first  claimed  as  his  invention,  and  obtained  a  patent  for, 
was  his  special  mode  of  arming  the  wires  of  a  wire  fence  with 
spur  wheels  or  barbs;  but  in  his  re-issue  he  claimed  as  his 
invention  a  barbed  fence  wire  as  a  new  article  of  manufac- 
ture, and  it  is  argued  that  while  he  may  have  been  the  first 
to  place  his  particular  kind  of  spur  or  barb  on  a  fence  wire, 
and  may  have  been  entitled  to  a  patent  for  such  specific 
device,  yet  he  nowhere  claimed  to  be  the  inventor  of  barbed 
or  spurred  wire  as  such,  and  therefore  his  broad  claim  in  the 
re-issue  should  not  have  been  allowed  and  cannot  be  sus- 
tained. 
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It  is  not  deemed  necessary  to  attempt  Here  any  full  discus- 
sion  of  the  law  in  regard  to  the  re-issue  of  patents.  It  is 
enough  to  state,  as  a  general  rule,  that  what  is  claimed  in  the 
re-issue  must  be  found  in  the  original  specifications,  drawings, 
and  models;  that  is,  "no  new  matter  can  be  introduced  into 
the  specifications/'  The  invention  as  claimed  in  the  re-issue 
must  be  found  properly  described  in  the  original  specifica* 
tions.  In  the  language  of  the  supreme  court  in  Powder  Co. 
V.  Powder  Works,  98  U.S.  138 :  "The  specifications  may  be 
amended  so  as  to  make  it  more  clear  and  distinct;  the  claim 
may  be  modified  so  as  to  make  it  more  conformable  to  the 
exact  rights  of  the  patentee;  but  the  invention  must  be  the 
same.  So  particular  is  the  law  on  this  subject  that  it  is 
declared  that  no  new  matters  shall  be  introduced  into  the 
specification.  This  prohibition  is  general,  relating  to  all 
patents;  and  by  'new  matter'  we  suppose  to  be  meant  new 
substantive  matter,  such  as  would  have  the  effect  of  changing 
the  invention,  or  of  introducing  what  might  be  the  subject  of 
another  application  for  a  patent.  The  danger  to  be  provided 
against  was  the  temptation  to  amend  a  patent  so  as  to  cover 
improvements  which  might  have  come  into  use,  or  might  have 
been  invented  by  others,  after  its  issue.  The  legislature  was 
willing  to  concede  to  the  patentee  the  right  to  amend  his 
specification  so  as  to  fully  describe  and  claim  the  very  inven- 
tion attempted  to  be  secured  by  his  original  patent,  and  which 
was  not  fully  secured  thereby  in  consequence  of  inadvertence, 
accident,  or  mistake;  but  was  not  willing  to  give  him  the 
right  to  patch  up  his  patent  by  the  addition  of  other  inven- 
tions, which,  though  they  might  be  his,  had  not  been  applied 
for  by  him,  or,  if  applied  for,  had  been  abandoned  or  waived." 

So  in  Russell  v.  Dodge,  93  U.  S.  463,  Mr.  Justice  Field  said : 
"And  as  a  re-issue  can  only  be  granted  for  the  same  inven* 
tion  embraced  by  the  original  patent,  the  specification  could 
not  be  substantially  changed,  either  by  the  addition  of  new 
matter  or  the  omission  of  important  particulars,  so  as  to 
enlarge  the  scope  of  the  invention  as  originally  claimed.  A 
defective  specification  could  be  rendered  more  definite  and 
certain,  so  as  to  embrace  the  claim  made,  or  the  claim  could 
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be  so  modified  as  to  correspond  with  the  specification."  The 
doctrine  of  these  authorities  is  that  the  inventor  may,  in  his 
specifications  on  the  re-issne,  make  his  description  more  full 
and  accurate ;  but  he  must  not  substantially  change  it  so  as 
to  describe  another  device,  or  cover  anything  not  in  the 
original.  It  would  seem  from  the  specification  and  testimony 
of  Hunt  that  his  idea  of  the  mode  of  utilizing  his  device  was 
for  the  user  to  purchase  the  spurs  and  fix  them  upon  such  of 
the  wires  composing  his  fence  as  he  thought  desirable.  But 
experience  demonstrated  that  the  value  of  the  invention  con- 
sisted not  in  teaching  each  fence  builder  how  to  barb  his  own 
wire,  but  in  the  introduction  of  barbed  wire  as  an  article  of 
manufacture,  and  in  furnishing  to  the  consumer  the  manu- 
factured article  ready  for  use  without  further  need  of  mechan- 
ical skill,  or  the  use  of  tools,  to  fit  it  for  its  purpose,  beyond 
the  single  act  of  fastening  it  to  the  posts.  It  can  hardly  need 
evidence  or  argument  to  prove  that  Hunt's  device  is  much 
more  accurately  described  as  "barbed  fence  wire"  than  as  a 
method  of  barbing  wire ;  and  if  he  was  the  first  to  suggest 
the  idea  of  barbing  wire  for  fence  purposes,  he  had  the  right 
to  cover  that  by  his  patent.  The  specifications  in  the  orig- 
inal and  re-issued  patent  are  substantially  the  same.  No 
material  change  is  introduced,  and  whatever  change  is  made 
is  merely  that  of  giving  point  or  direction  to  the  invention 
now  claimed. 

The  next  patent  in  order  of  time  involved  in  thifl  contro- 
versy is  that  issued  June  25,  1867,  to  Lucien  B.  Smith, 
which,  although  earlier  in  matter  of  date  than  Hunt's,  yet  is 
of  later  conception.  Hunt's  invention  going  back  to  1865. 
The  only  advance  made  in  the  art  by  Smith's  invention  was 
the  idea  of  fixing  the  barbs  by  the  short  kinks,  or  bends  in 
the  wire,  so  as  to  prevent  them  from  moving  lengthwise  on 
the  wire.  So  far  as  this  device  was  an  improvement  on 
Hunt's,  it  may,  perhaps,  be  held  valid;  but  it  cannot  be  held 
to  include  all  equivalent  methods  of  preventing  lateral  motion, 
because  Hunt  had  suggested  keeping  the  spurs  at  a  suitable 
distance  apart,  by  means  of  ''flanges  or  otherwise/     This 
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Smith  patent  hss  been  re-issoed  with  ft  elaim  for  Uie  bent 
wires  as  a  means  of  prerentii^  the  morement  of  the  faaih 
lengthwise  theieon,  and  we  do  not  see  any  wdl-taken  objee- 
tion  to  the  le-issiie;  bat  the  deviee  seems  of  little  in^cntaneo 
in  this  ease,  as  none  of  these  defendants  nsa  it»  or  its  efonr- 
aleni.  We  only  lef er  to  it  as  showing  another  step  to^aris 
the  petf eeted  wixe  as  now  used. 

It  is  true  that  in  his  specifications,  original  and  amended, 
Hnnt  desenbes  his  inTention  as  'animprorement  in  fenees;* 
but  this  is  no  part  of  the  sabetanee  of  his  spedfieatioos,  but 
only  the  mere  name  whieh  he  ehose  to  gire  to  his  deriee. 
If  or  do  we  see  any  reason  why  Hmit,  baling  deseribed  his 
method  of  barbing  fence  wire,  might  not  have  had  the  broad 
chum  in  his  onginal  whieh  he  obtained  in  his  re-issne;  and 
if  he  could  have  had  it  in  the  first  instance  he  certainly  had 
the  ri^t  to  it  in  the  re-issae.  Hunt,  then,  for  theporpoee  of 
this  case,  most  be  deemed  to  haTS  been  the  first  to  enter  the 
fidd  as  an  inventor  of  barbed  wire  fencing.  Others  who  fiol- 
lowed  him  may  have  patents,  sobject  to  his,  for  improTe* 
ments.  ffis  mode  of  barbing  his  wire  was  by  a  spnr-wheel 
reTolving  loosely  on  the  wires,  or  by  single  spars  strong  apon 
the  wire  by  holes  ponehed  throagh  them.  These  spurs  may 
haye  been  expensive  to  manafaetare,  or  aflBx  to  the  wire,  bat 
that  only  went  to  the  practicability  of  adopting  his  derioe  in 
competition  with  other  fencing  material  then  in  ose,  and  not 
to  its  novelty. 

The  next  patent  to  be  considered  in  the  order  of  time  is 
that  issued  to  Michael  KeUy,  Febroaiy  11,  1863.  This 
patent  was  for  thorns  or  barbs,  fixed  rigidly  to  the  wires,  so 
that  they  could  neither  slide  lengthwise  nor  reTolve  upon  the 
wires.  Two  modes  of  accomplishing  this  result  are  shown : 
one  of  stringing  them  upon  the  wire  by  holes  thiougji  the 
centre,  and  then  compressing  them  upon  the  wire  by  blows 
or  pressure ;  and  the  other  by  "laying  another  wire  of  the  same 
or  different  size  along-side  the  thorn  wire,  and  twisting  the  two 
together;'*  but  no  claim  was  made  for  the  latter  mode  in  the 
original  patent.    By  the  re-issue  this  feature  is  made  the 
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fourth  claim,  and,  it  seems  to  me,  properly  allowed  under  the 
law,  as  it  was  clearly  described  and  suggested  in  the  original 
specifications. 

The  second  Kelly  patent  is  for  a  flat  wire,  pierced  with 
holes,  through  which  spurs  made  of  pieces  of  wire,  with  the 
ends  out  diagonally  so  as  to  leave  them  pointed  without 
further  manipulation,  were  thrust,  and  by  compressing  the 
wire  so  as  to  clamp  the  barb  thus  inserted  in  each  hole.  The 
only  feature  of  this  patent  which  it  is  claimed  affects  this 
case  is  that  it  shows  for  the  first  time  a  wire  barb  made  sharp 
or  pointed  at  both  ends  by  being  cut  off  diagonally ;  but  barbs 
had  been  before  this  time  made  sharp  by  cutting  the  sheet 
metal  diagonally,  and  it  was  certainly  no  invention  for  Kelly 
to  point  wire  by  cutting  it  diagonally  after  it  had  become  a 
frequent  practice  to  out  sheet  metal  in  the  same  way  for  that 
purpose. 

The  Glidden  patent  of  May  12,  1874,  showed  a  device  for 
keeping  the  wires  of  a  fence  stretched,  or  spread  apart,  by 
means  of  a  slotted  tube.  It  also  showed,  as  part  of  the  mech- 
anism, a  barb  made  by  coiling  a  short  piece  of  wire  between 
its  ends  around  the  fence  wire.  This  feature  w&/S  not  claimed 
in  the  original  patent,  but  is  claimed  in  the  re-issne  as  part 
of  the  invention ;  and,  as  it  is  shown  in  the  original  specifica- 
tions and  drawings,  the  patent  may  be  considered  as  having 
been  properly  re-issued  to  cover  this  device.  The  second 
Glidden  patent,  of  November  24, 1874,  is  for  a  ^'twisted  fence 
wire,  having  the  transverse  spur  wire,  D,  bent  at  its  middle 
portion  about  one  of  the  wire  strands  of  said  fence  wire,  and 
clamped  in  its  position  and  place  by  the  other  wire  strand 
twisted  upon  its  fellow  substantially  as  specifiedV  The  proof 
shows  that  the  final  form  of  fence  wire  and  spur  which  has 
been  adopted  for  practical  use  is  substantially  that  shown  in 
the  last  Glidden  patent;  but  it  seems  to  us  there  was  nothing 
left  in  the  line  of  invention  to  justify  the  issue  of  this  patent 
to  Glidden  as  an  inventor.  The  idea  of  barbing  fence  wire 
was  Hunt's.  The  idea  of  fixing  the  barb  rigidly  upon  the 
wire,  and  holding  it  in  place  by  another  wire  twisted  upon  it, 
was  Kelly's.     The  wire  barb  looped  over  the  wire,  or  one  of 
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the  wires,  was  that  of  Glidden's  earlier  patent;  and  by  group- 
ing all  these  devices  into  one  finished  wire  a  result  is  ob- 
tained substantially  like  that  shown  in  the  final  Glidden 
patent  of  November,  1874.  There  was  nothing  new  in  Glid- 
den's  last  patent,  and  no  room  for  the  claim  of  invention  in 
the  wire  therein  provided. 

In  the  suits  brought  by  the  Washburn  h  Moen  Manufac- 
turing Company  and  Isaac  L.  Elwood  against  Haish,  the 
defendant  is  charged  with  infringement  of  the  Hunt  patent, 
the  Smith  patent,  and  the  two  Glidden  patents.  As  already 
said,  we  consider  the  Smith  patent  and  the  last  Glidden 
patent  as  unworthy  of  further  consideration  in  connection 
with  this  case. 

The  proof  shows  that  the  defendant  Haish  manufactured 
a  twisted  fence  wire,  armed  with  a  wire  barb  out  diagonally, 
BO  as  to  leave  the  points  sharp,  and  which  is  bent  in  the  form 
of  an  S,  so  as  to  clasp  both  wires  and  extend  the  sharp  points 
in  opposite  directions  from  the  wire. 

Defendant  claims  that  even  if  the  Hunt,  Eelly,  and  Glid- 
den patents  are  valid,  he  does  not  infringe,  because  his  barb 
differs  essentially  from  the  barb  of  either  of  the  complain- 
ants' patents  mainly  in  the  fact  that  it  cannot  be  used  except 
in  combination  with  a  wire  of  at  least  two  strands.  Assum- 
ing the  validity  of  the  re-issue  of  Hunt,  Eelly,  and  Glidden, 
there  can  be  no  doubt  that  Haish  infringes  Hunt's  claim  for 
"a  fence  wire  provided  with  spurs"  or  barbs.  It  also  in- 
fringes Kelly's  idea  of  a  rigid  or  fixed  barb,  held  in  place  by 
the  twisting  of  two  wires  together ;  and  Glidden's  barb,  made 
by  bending  a  short  piece  of  wire  around  the  fence  wire  so  as 
to  leave  the  two  sharp  ends  projecting  to  form  the  spurs  or 
barbs. 

Glidden's  device  for  forming  the  barb  is  undoubtedly  a 
very  simple  one,  and  rests  very  close  to  the  border  line  be- 
tween mechanical  skill  and  invention.  After  Hunt  had  made 
barbs  by  cutting  sheet  metal  into  stars,  or  spur-pointed 
wheels,  to  be  strung  upon  the  wire  by  a  hole  through  the  mid- 
dle, the  points  of  the  spurs  being  necessarily  obtained  by  out- 
ting  the  metal  diagonally  at  the  periphery  of  his  wheel,  and 
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after  Eelly  had  shown  his  two-pointed  barh  strung  upon  the 
t^ire  by  means  of  a  hole  through  the  middle,  and  held  in 
place  by  another  wire  twisted  upon  the  thorn  wire,  it  would 
seem  to  require  but  little  invention  to  form  the  barb  by  bend- 
ing a  short  piece  of  wire,  pointed  at  both  ends,  around  the 
fence  wire,  thereby  forming  a  loop  in  place  of  the  hole  through 
the  barb  shown  by  Kelly.  The  loop  is,  when  made,  only  the 
hole  which  Eelly  punched  through  his  barb ;  and  yet  there 
can  be  no  doubt  that  the  wire  barb  shown  by  Glidden  is  much 
more  readily  made  and  attached  to  the  fence  wire  than  the 
Kelly  barb,  which  must  first  be  strung  upon  the  wire  by  pass- 
ing the  end  of  the  wire  through  the  hole  before  it  can  be  fast- 
ened 01  fixed  in  place  thereon ;  and,  as  before  remarked,  if 
utility  is  one  of  the  tests  of  inventive  ability,  the  proof  show- 
ing clearly  that  it  has  been  substantially  adopted  by  all 
the  manufacturers  as  the  method  of  barbing  wire,  Glid- 
den's  method  of  forming  the  barb  is  not  shown  by  the  proof 
to  have  been  anticipated  by  either  method,  and  it  is  clearly 
new  and  useful;  but,  when  once  the  idea  of  looping  or  clasping 
a  wire  barb  around  the  fence  wire  has  been  shown,  there  was 
then  no  invention  in  such  slight  changes  of  the  loop  as  are 
shown  in  the  Haish  barb.  It  is  true,  the  Haish  barb  is 
required  by  its  form  to  clasp  both  wires,  but  Glidden  might, 
without  change  of  the  essential  principle  of  his  barb,  loop  it 
around  both  wires,  if  for  any  reason  it  was  found  desirable  to 
do  so.  The  underlying  thought  or  principle  of  the  Glidden 
barb  is  that  of  bending  it  over  or  around  the  fence  wire, 
instead  of  punching  a  hole  through  the  barb  and  passing  the 
fence  wire  through  the  hole ;  and,  when  once  the  principle  is 
shown,  it  is  obvious  that  a  great  variety  of  barbs  or  loops  can 
be  made,  all  of  which  produce  only  one  result. 

This  discussion  leads  us  to  consider  for  a  moment  the 
various  forms  of  barbs  cut  from  thin  or  sheet  metal.  It  is 
manifest  that  there  is  and  can  be  no  essential  difference  be- 
tween making  the  barb  from  strips  of  thin  or  sheet  metal  cut 
diagonally,  so  as  to  leave  both  ends  pointed,  and  wrapping  or 
bending  that  around  the  fence  wire,  and  making  a  similar 
barb  from  round  wire,  as  shown  by  Glidden;  nor  does  the  fact 
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that  sheet  metal  barbs  are  cut  so  as  to  present  more  than  two 
points  when  wound  around  the  fence  wire,  or  interlaced 
between  the  strands,  make  them  any  less  an  infringement  of 
Glidden's  device  or  relieve  them  of  liability  to  Hunt. 

We,  therefore,  come  to  the  conclusion  that  complainants 
have  the  right  to  the  relief  asked  by  their  bills;  the  principles 
we  have  laid  down,  in  our  estimation,  fully  covering  the  con- 
troverted questions  in  all  the  oases  before  us.  Decrees  may  be 
prepared  finding  that  defendants  infringe,  and  referring  the 
oases  to  the  master  to  take  account  of  damages  and  profits. 

Blodgett,  D.  J.,  concurred. 


White  and  others  t;.  Lee. 

{OirouiU  OouHf  D.  ManaehuseUa.    December  30,  1880.) 

JL  LiGBNSBE — Plea  in  Bab. — A  licensee  cannot,  by  plea  in  bar,  raise 
such  issues  as  are  usually  made  in  answer  to  a  suit  for  the  infringe- 
ment of  the  patent. 

In  Equity. 

James  E.  Maynadier,  for  complainants, 

Oeorge  L.  Roberts  db  Bros,^  for  defendant. 

Lowell,  G.  J.  In  this  case  I  decided  that  the  bill,  upon 
its  face,  was  wanting  in  equity,  because  it  undertook  to  treat 
a  licensee  as  an  infringer,  without  showing  a  renunciation  of 
the  license.  White  v.  Lee^  8  Fed.  Bep.  222.  The  complain- 
ants have  now  amended  their  bill,  and  charge  that  the  de- 
fendant has  not  furnished  the  statements  and  made  the 
payments  agreed  upon  between  them,  and  praying  that  the 
defendant  may  be  required  to  account  for  all  shoes  which  he 
has  mad  J  containing  the  patented  improvements,  or  any 
material  part  thereof.  Only  one  of  the  two  patents  men- 
tioned in  the  lease,  or  license,  is  in  controversy  in  this  suit. 

The  defendant  pleads  in  bar,  admitting  that  he  took  a 
license,  or  "lease,"  under  the  original  patent.  No.  190,656, 
but  alleging  that  the  re-issue,  No.  8,586,  now  sued  on,  was 
issued  without  his  knowledge  or  consent ;  that  by  the  terms 
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of  his  license  it  was  mutually  agreed  that,  in  case  of  re-issue, 
the  grant  of  license  should  be  good  thereunder,  and  the  stip- 
ulations and  agreements  of  the  respective  parties  should  be 
binding  upon  them  in  the  same  manner,  and  to  the  same 
extent,  as  though  such  re-issue  had  never  been  obtained; 
that  the  patented  improvement  which  he  was  licensed  to  use 
was  that  recited  and  referred  to  in  the  claim  of  the  original 
patent,  which  he  sets  out  in  hac  verba;  that  whatever  may  be 
the  scope  of  the  claims  of  the  re-issue,  No.  8,536,  he  is  not 
answerable  thereto,  so  far  as  they  may  be  construed  for  sub- 
ject-matter different  from  that  embraced  in  the  original 
claim,  but  that  he  has  the  same  rights  and  is  subject  to  the 
same  obligations  as  if  the  re-issue  had  not  been  obtained; 
that  he  has  never  failed  to'  keep  any  of  his  agreements  con- 
tained in  the  lease,  but  has  always  kept  them.  This  is  set 
out  in  detail. 

The  question  intended  to  be  raised  by  this  plea  is  whether 
the  defendant  is  bound  to  account  and  pay  for  any  shoes 
which  would  be  an  infringement  of  the  claims  of  the  re- issue, 
but  would  not  infringe  the  single  claim  of  the  original  patent. 
The  language  of  the  license  is  accurately  set  out  in  the  plea, 
as  far  as  it  goes,  but  some  other  clauses  may  be  useful  in 
construing  the  instrument.  The  granting  part,  after  referring 
to  the  two  patents,  gives  the  right  to  manufacture  at  the  de- 
fendant's factory,  in  Athol,  in  the  state  of  Massachusetts,  and 
in  no  other  place,  during  the  term  of  said  letters  patent,  and 
during  any  renewal  or  extension  thereof,  shoes  containing  the 
said  patented  improvements,  or  either  of  them,  or  any  material 
or  substantial  part  thereof.  Then  follow  the  stipulations  for 
royalties^  keeping  accounts,  etc .  In  the  fifth  stipulation,  on 
the  part  of  the  defendant,  he  agrees  not  to  contest  the  valid- 
ity of  the  patents,  or  of  any  re-issue  or  renewal  thereof,  nor 
the  sufficiency  of  the  specifications,' "or  the  validity  of  tHd 
licensor's  title,  nor  the  fact  of  his  infringement  in  the  manu- 
fajture  and  sale  of  said  shoes."  Thus  far  it  seems  to  be  the 
natural  construction  of  the  lea^e  that  if  the  defendant  should 
be  sued  for  royalties,  after  a  re-issue,  he  must  admit  its  valid- 
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ity,  and  the  sufficiency  of  its  specification,  and  that  if  he  has 
made  "said  shoes" — that  is,  shoes  embodying  the  patented 
invention,  or  any  substantial  and  material  part  thereof — ^he 
cannot  deny  infringement.  This  last  seems  a  contradictory 
and  insensible  stipulation,  for  the  very  question  of  infringe- 
ment depends  upon  whether  the  defendant  has  made  "said 
shoes."  That,  however,  is  not  the  question  at  present.  After- 
wards, there  is  the  mutual  stipulation,  also  numbered  5, 
quoted  in  the  plea,  that  in  case  of  re-issue  the  grant  shall 
remain  good,  and  the  stipulations  of  the  parties  shall  be  bind- 
ing upon  them  in  the  same  manner  and  to  the  same  extent 
as  if  the  re-issue  had  never  been  obtained. 

The  defendant  contends  that,  although  he  is  liable  to  pay 
royalties  under  the  re-issue,  it  is  only  to  the  same  extent  and 
in  the  same  cases,  in  all  respects,  as  if  the  single  claim  of 
the  original  patent  were  the  only  claim  of  the  re-issued  patent. 
My  impression  is  that  the '  fifth  mutual  agreement  means 
that  the  parties  are  to  remain  bound  under  the  re-issue  sub* 
stantially  as  if  that  had  been  the  original  patent.  The  idea, 
if  that  be  it,  is  awkwardly  expressed.  Instead  of  saying,  as  if 
the  re-issue  had  never  been  obtained,  it  should  be,  as  if  it  had 
never  been  necessary  to  obtain  it.  But  it  seems  very  improb- 
able that  the  parties  should  import  into  a  re-issue  a  claim 
which  is  cancelled  and  of  no  effect,  and,  indeed,  which  has  no 
existence  except  by  their  stipulation.  The  re-issue  is  pre- 
sumed to  be  for  the  same  invention.  If  not,  it  is  void.  Per- 
haps the  defendant  may  be  estopped  to  say  it  is  void;  but,  as 
he  is  bound  only  for  "said  shoes,"  he  may,  perhaps,  be  per- 
mitted to  show  that  the  shoes  he  is  asked  to  account  for  do  not 
embody  the  invention,  though  he  cannot  say  that  the  re-issue 
does  not.  This  will  depend  upon  the  construction  of  his  fifth 
agreement.  If  the  re-issue  should  turn  out  to  be  for  the  same 
invention,  I  doubt  very  much  whether  the  defendant  will 
escape  payment  if  he  has  used  that  invention,  though  it  may 
have  been  imperfectly  claimed  at  first.  In  other  words,  I 
doubt  if  the  stipulation  refers  to  the  claim  of  the  patent  as 
necessarily  and  without  possible  amendment  embodying  the 
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whole  invention.  But,  whatever  may  be  the  meaning  of  the 
stipulations  in  question,  the  defendant  should  answer  the  bill. 
The  plea  does  not  bring  the  case  to  a  single  decisive  point.  It 
raises  the  issues  usually  made  in  the  answer  to  a  patent  suit, 
namely :  upon  the  true  construction  of  the  re-issue,  and  of  the 
license,  and  of  the  original  patent;  and,  upon  examination  of 
what  the  defendant  has  done,  to  what  extent  has  he  infringed, 
not  technically  infringed,  but  made  the  patented  thing,  which, 
were  it  not  for  the  license,  would  be  an  infringement,  and 
which,  under  the  license,  gives  the  plaintiffs  a  claim  for 
royalty  ?  The  patents  are  not,  as  yet,  in  the  record,  and  I  do 
not  see  how  the  issues  can  be  intelligently  decided  without 
them.  Stated  in  another  way,  the  difficulty  is  that  the  plea 
admits  a  liability  to  account,  but  furnishes  no  account,  nor 
the  materials  for  making  one.  It  is  not  an  accounting  in 
equity  to  say  that  you  have  accounted,  unless  there  has  been 
a  stated  account,  which  is  not  the  averment  here.  The  defend- 
ant was  to  keep  accounts  and  render  statements,  and  was  to 
put  upon  each  pair  of  shoes  stamps  of  a  certain  sort.  He  says 
he  has  done  all  this;  but  he  ought  to  say  it  by  way  of  answer^ 
that  the  plaintiffs  may  have  the  discovery  they  seek,  and  that 
the  case  may  take  the  usual  course  and  go  to  a  master,  if 
necessary,  to  have  the  account  properly  made  up.  The  points 
raised  in  the  plea  will  be  equally  available  to  the  defendant 
in  answer. 
Case  to  stand  for  answer*^ 
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MuBPHY  and  others  v.  Sohoonbb  Mabt  S.  Hontvbt, 
y^DUPrid  Courts  D,  New  BampsMre,    December  21, 1880.) 
L  Salvage— Value  of  Yesebl— Method  of  Computatioit. 

In  Admiralty. 

Mr.  Hatch,  for  Murphy  and  other  libellants. 

Mr.  Batchelder,  for  Gilson  and  'Campbell. 

Mr.  Page  and  Frank  Goodwin,  for  claimants. 

Clark,'  D.  J.  The  schooner  Mary  8.  Hontvet,  of  about  72 
tons  burden,  early  in  the  morning  of  August  21,  1880,  start- 
ing on  a  fishing  voyage  from  Portsmouth  harbor  to  the  West- 
em  banks,  gof  upon  the  rocks  at  "PuU-and-be-damned  point" 
in  the  river.  Her  owners,  upon  being  informed  of  her  position, 
went,  some  of  them,  to  her  assistance.  .  While  they  were 
attempting  to  relieve  her  with  the  steam-tug  Bateman,  she 
slid  off  the  rocks  into  deep  water  and  began  to  sink.  She 
had  on  board  100  hogsheads  of  salt.  The  owners  then  went 
for  another  tug  and  attempted  to  tow  the  vessel  to  Newcastle, 
but  could  not  do  so,  and  she  sank  in  the  river  with  only  her 
mast-heads  but  of  water. 

In  the  afternoon  of  the  same  day  she  began  to  float,  and 
to  drift  with  the'  tide  towards  the  ocean.  The  owners  were 
aware  of  this,-  but  made  no  effort,  with  the  Bateman  or  other- 
wise, to  hold  her,  or  to  bring  her  to  shore.  Late  in  the  aft- 
ernoon of  the  same  day  Murphy,  one  of  the  libellants,  hav- 
ing in  charge  a  small  schooner,  called  the  Little  Rate,  which 
Mr.  Tredick,  one  of  the  claimants,  owned,  proposed  to  Mr. 
Tredick  to  go  with  him  in  quest  of  the  Hontvet.  This  Mr. 
Tredick  declined  to  do.  Murphy,  however,  taking  with  him 
Mr.  White,  another  libellant,  went  to  search  after  the  aban- 
doned vessel  with  the.  Little  Kate.  They  found  her  about 
half  way  between  '' Whale's-back"  and  the  shoals,  some  three 
and  a  half  miles  at  sea.  She  was  on  her  side,  rolling  in  the 
seaway,  with  her  masts  rising  and  falling,  and  the  sea  mak- 
ing a  breach  over  her.  There  was  a  thick  fog,  with  the  wind 
to  the  south-east,  some  "chop,"  but  not  a  heavy  sea.  After 
sailing  round  the  Hontvet  two  or  three  times  to  find  a  place 
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to  "make  fast"  to  her,  Murphy  and  White  succeeded  in 
attaching  a  line  to  her  mast-head,  and  then  anchored  the 
Little  Eate  to  hold  her.  They  placed  a  light  on  the  rig- 
ging of  the  Little  Eate  and  commenced  to  halloo  for  assist- 
ance. Somewhere  about  midnight  the  four  other  libellants, 
Gillis,  Jameson,  Byrns,  and  Russell,  came  to  the  wreck  in  two 
dories,  directed  by  persons  on  board  a  vessel  in  the  vicinity 
who  had  heard  the  outcries  of  Murphy  and  White  on  board 
the  Little  Eate. 

Gillis  was  the  commander  of  the  schooner  Nichols,  then 
in  Portsmouth,  and  it  was  agreed  between  Murphy  and  White 
and  these  four  men  that  they  should  go  in  and  "come  out'* 
with  the  Nichols  and  help  save  the  Hontvet,  and  share  alike 
in  the  salvage.  After  they  had  gone  sometime,  Gilson  and 
Campbell  came  to  the  wreck,  and  Murphy,  anxious  for  the 
appearance  of  the  Nichols,  procured  them  to  go  into  the  har- 
bor, and,  to  use  his  expression,  "hurry  her  up.*'  They  did 
so,  and  came  back  and  reported  that  the  Nichols  was  aground, 
but  would  come  out  as  soon  as  she  floated  with  the  tide. 
The  Nichols  afterwards  came  out  as  agreed,  and  they  com- 
menced to  save  the  Hontvet.  Upon  consultation  it  was 
thought  best  to  strip  her,  and  that  was  done.  About  daylight 
James  Davidson  went  to  the  wreck,  and  he  assisted  in  strip- 
ping the  wreck  and  in  towing  in  the  rigging  and  masts  into 
the  harbor.  Early  in  the  morning  of  the  twenty-second  of 
August  the  steam-tugs  Ann  and  Bateman  came  to  the  wreck, 
but  no  assistance  was  asked  of  them,  and  none  was  offered 
or  declined, — the  Nichols  not  having  then  arrived  out.  She 
came  out  later.  On  the  afternoon  of  Sunday,  the  twenty- 
second  of  August,  one  of  the  owners  of  the  Hontvet  having 
previously  passed  by  her,  on  his  way  to  the  shoals,  without 
oflFering  any  assistance  or  giving  any  directions  or  advice,  the 
steam-tug  Sampson  came  to  the  wreck,  and  Murphy  hired 
her  commander  to  take  the  masts  of  the  Hontvet  out  of  her, 
that  she  might  "right"  herself  and  be  towed  more  easily  and 
safely.  Not  being  able  to  pull  them  out  the  Sampson  broke 
them  off,  and  afterwards,  at  the  request  of  Murphy,  assisted 
m  towing  the  Hontvet  to  Newcastle  and  putting  her  in  safety 
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on  the  shore, — the  Nichols  and  Little  Eate  and  Davidson 
assisting  to  tow  in  the  masts  and  rigging,  but  being  unable  of 
themselves  to  tow  the  vessel  without  the  aid  of  the  Sampson. 
Murphy  engaged  the  Sampson  at  a  stipulated  price. 

So  far  as  the  libellants  Murphy,  White,  Gillis,  Jameson, 
Byrns,  and  BusseU  are  concerned,  this  is  very  clearly  a  case  of 
salvage  service,  and  is  so  admitted  by  the  counsel  for  the 
claimants.  The  main  question  is,  what  shall  be  allowed  for 
the  service  ?  and  this  depends  largely  upon  the  value  of  the 
property  saved.  Upon  this  point  the  testimony  in  the  case 
leads  to  no  precise  or  very  satisfactory  result.  Mr.  Little- 
field,  who  was  called  to  look  at  the  vessel  soon  after  she  was 
brought  in«  says  in  his  opinion  she  was  worth,  as  she  then 
was,  |1,500.  He  is  a  ship-builder,  and  competent  to  testify ; 
but  his  judgment  is  not  conclusive,  and,  tested  by  other  meth- 
ods of  ascertaining  her  value,  cannot  be  received  as  pre- 
cisely accurate.  Mr.  Stimpson,  another  ship-builder,  and 
who  worked  on  the  vessel  when  she  was  built,  says  she  was 
an  ^A  1*"  vessel,  72  tons  burden;. that  she  cost  when  new 
$6,500,  and  that  in  four  years  she  would  deteriorate  30  per 
cent.,  making  her  value  at  the  time  she  went  ashore  some 
$4,610.  But  there  was  evidence  that  the  cost  of  building 
vessels  had  diminished  since  this  vessel  was  built,  and  that 
there  should  be  a  deduction  on  that  account.  Precisely  how 
much  the  cost  of  building  vessels  has  lessened  does  not  ap- 
pear, but  Mr.  Littlefield  says  he  thinks  this  vessel  could  not 
be  built  for  $4,000  or  $6,000.  This  would  show  a  shrinkage 
of  from  25  to  30  per  cent.  Deducting  25  per  cent,  on  this 
account  from  $4,600  would  leave  the  value  of  the  vessel 
when  Bhe  went  on  to  the  rocks  $3,450.  Add  to  this  sum  the 
value  of  the  masts,  sails,  and  rigging,  and  the  value  would 
approximate  the  value  put  upon  the  vessel  by  the  owners  when 
insured,  to-wit,  $5,000. 

Taking  the  value  of  the  vessel  when  she  started  on  her 
voyage  as  $3,450,  by  this  method  of  estimating,  and  deduct- 
ing $344.29,  cost  of  rep^ring  vessel's  hull  after  she  had  been 
on  the  rocks,  and  been  brought  into  Newcastle,  and  we  have  the 
value  of  the  vessel,  $3, 105.71.    From  this  sum  is  still  another 
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deduction  which  should  be  madei  for  the  shrinkage  of  the 
value  of  any  vessel  of  much  size  which  has  been  ashore  on 
the  rocks.  How  much  this  should  be  in  this  case  does  not 
appear;  not  very  large,  however,  as  the  repairs  needed  were 
not  large,  and  the  apparent  damages  small — say  |800.  This 
leaves  the  value  of  the  vessel,  when  rescued  and  brought  on 
shore,  |2,805.71«  Between  this  valuation  and  the  estimate  of 
Mr.Littlefield  (|1,500)  there  is  adifference  of  $1,305.71.  One 
is  nearly  twice  as  large  as  the  other,  and  they  can  hardly  be 
reconciled.  If  the  one  is  too  large,  it  is  equally  certain  the 
other  is  too  f>mall. 

There  is  still  another  method  of  approximating  the  value  of 
the  hull  when  saved.  The  owners  insured  the  vessel  for  |5,000, 
and  that  was  the  value  they  placed  upon  her  for  insurance 
when  wrecked.  Mr.  Tredick  says  ''she  was  in  good  condi- 
tion.** He  was  willing  to  pay  the  premium  for  that  amount 
of  insurance.  But  it  is  now  said  that  valuation  was  too 
high.  Admit  that  it  was  so,  and  deduct  10  per  cent,  for  such 
over  valuation,  (|500,)  that  leaves  her  value,  with  rigging,  at 
14,500;  deduct  |1,500  for  the  rigging,  which  is  its  cost  when 
new,  as  appears  from  the  testimony  of  Mr.  Tredick,  and  you 
have  the  hul]  |3,000  when  the  vessel  sailed.  She  was  injured 
on  the  rocks  to  the  amount  of  $344.29,  as  shown  by  bill  of 
repairs.  This  leaves  her  value  at  $2,656.71.  Deduct,  again, 
$300  for  injury  to  her  reputation  and  market  value,  and  you 
have  $2,355.71,  the  value  of  the  hull  as  saved.  This  sum  is 
not  very  far  from  midway  of  the  others.  If  we  add  the  three 
results,  viz. : 

$2,805  17 

1,500  00 

2,355  71 


$6,660  88 
Divide  by  three  and  we  have  an  average  of  $2,280.44. 
This  is  probably  not  very  far  from  correct,  and  I  have  con- 
cluded to  call  the  value  of  the  vessel  when  saved  $2,200. 
The  value  of  the  other  articles  saved  I  find  to  be  $660,  mak- 
ing a  total  of  $2,750. 
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I  find  that  the  vessel  had  been  abandoned  by  the  owners, 
and  was  at  the  mercy  and  control  of  the  wind  and  waves  when 
found  by  Murphy  and  White;  but  I  do  not  find  that  the  sal- 
vage service  was  very  dangerous  to  the  salvors.  I  allow  out 
of  the  sum  of  $2,750  one-quarter  part — $687.50 — as  salvage. 
Out  of  this  sum  I  allow  James  Davidson  $25  as  salvor,  and 
Prank  Gilson  $15,  leaving  a  balance  of  $647.50  for  the  libel- 
lants.  I  have  allowed  the  salvors  a  little  more  in  this  case 
than  perhaps  I  should  have  done  had  the  owners  made  more 
effort  or  shown  more  anxiety  to  have  saved  their  vessel  than 
they  did.  Tredick  was  the  agent  of  the  owners  and  manager 
of  the  Hontvet,  yet  he  allowed  her  to  drift  to  sea  without 
attempting  to  stop  her;  he  refused  to  go  with  Murphy  to  find 
and  rescue  her,  and  did  not  see  her  again  till  she  was  landed 
on  the  shore  at  Newcastle.  Anderson,  another  owner,  made 
his  dory  fast  to  her  mast-head  as  she  floated,  and  allowed  her 
to  tow  him  to  the  vicinity  of  Eitt's  rook,  and  then  he  declined 
her  further  company  and  returned.  Rider,  another  owner,  on 
his  way  to  the  shoals  next  day,  saw  the  vessel,  and  the  men 
on  board  or  about  her,  trying  to  save  her,  but  lent  no  assist- 
ance. 

I  do  not  find  that  Murphy  or  his  assistants  were  guilty  of 
any  malfeasance,  or  of  doing  any  damage,  for  which  their 
salvage  service  should  be  forfeited  or  diminished.  It  might 
have  been  possible  that  the  Bateman  could  have  towed  the 
Hontvet  into  harbor  with  her  masts  in  her,  but  it  must  have 
been  an  undertaking  of  considerable  risk  and  much  difficulty. 
It  would,  in  my  judgment,  have  been  more  prudent  to  have 
taken  the  masts  out,  even  with  the  Bateman  to  tow  her  in. 
If  the  Batemen  had  offered,  or  had  told  Murphy  that  he  could 
tow  the  vessel  in  as  she  was,  instead  of  a  quasi  threat  that 
he  would  dispossess  him  of  the  vessel  which' the  owners  had 
abandoned  and  which  he  had  found  at  sea,  there  might  have 
been  some  ground' for  the  suggestion  that  he  unnecessarily 
damaged  the  vessel,  but  I  think  there  is  very  little  now* 

Decree  for  libellants^  with  costs. 
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Thb  Ship  Shanb*  , 

IDiOHci  Court,  8.  D.  Nm  York,    November,  1880.) 

t.  Damaobb— Rbfbbenoe — Praoticb. 

In  the  opinion  under  which  a  final  decree  in  admiralty  is  entered, 
determining  the  question  of  liability,  and  directing  a  reference  to  a 
United  States  Commissioner  to  ascertain  the  amount  of  damages,  a 
a  statement  by  the  court  as  to  a  fact  affecting  the  amount  of  damages, 
and  not  material  to  a  determination  of  the  question  of  liability,  is  not 
binding,  and  does  not  preclude  either  party  from  introducing  any 
competent  evidence  before  the  commissioner  touching  the  extent  of 
the  damage. 

In  Admiralty. 

R.  D.  Benedkt,  for  libellant. 

T.  E.  StiUman,  for  claimants. 

Ghoatb,  D.  J.  In  this  cause,  which  was  a  suit  to  recover 
for  non- delivery  of  cargo  according  to  terms  of  bills  of  lading, 
the  libellant  has  had  a  decree  on  the  ground  that  the  master 
and  crew  of  the  vessel  were  negligent  in  not  protecting  her 
•cargo  of  sugar  against  damage  which  threatened  to  injm*e  it 
through  the  known  leaky  condition  of  the  vessel  on  her  arrival 
at  her  place  of  discharge.  A  reference  was  ordered  to  com- 
pute the  libellant's  damages.  It  appeared  upon  the  trial  that 
the  cargo  had  already  sustained  damage  by  sea  water,  which 
;was  properly  to  be  attributed  to  a  peril  of  the  sea,  and  the  evi- 
dence tended  to  show  that  the  water  had  been,  before  the 
arrival  of  the  ship  at  her  pier,  more  than  six  feet  above  the 
bottom  of  the  cargo  of  sugar.  The  principal  charge  of  negli- 
gence, on  which  the  liability  of  the  ship  for  subsequent  dam- 
age was  sought  to  be  based,  was  in  suffering  a  steam-pump 
employed  by  the  master  to  pump  the  ship  out  to  stop  during 
the  night  of  the  twenty-eighth  of  December,  so  that  in  the 
morning  the  ship  was  again  flooded  with  sea  water.  In  the 
written  opinion  of  the  court  occurred  this  passage  with  ref- 
erence to  the  condition  of  the  ship  on  the  morning  of  the 
29th:  "The  lower  hold,  where  the  sugar  was  stowed,  was 
flooded.  The  water  had  risen  higher  among  the  mats  of  sugar 
than  it  had  ever  been  before."  Such  seemed  then  to  me  to 
be,  and  still  seems  to  be,  the  proper  inference  to  be  drawn 
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from  all  the  testimony  bearing  upon  the  question  as  to  the 
height' to  which  the  water  rose  among  the  bags  of  sugar 
in  consequence  of  this  flooding.  The  controlling  circum- 
stance in  reaching  this  conclusion  was'  the, fact  that  only, 
about  1,300  bags  of  dry  sugar  came  out  of  the  ship,  while 
the  evidence  on  both  sides  tended  strongly  to  show  that 
there  were  before  the  flooding  a  much  larger  number  of  dry 
bags  in  the  Tessel.  Upon  the  reference,  however,  it  has  been 
claimed  by  the  libellant  that  it  is  a  point  determined  in  the 
cause  that  the  water  did  rise  higher  among  the  bags  of  sugar 
on  the  morning  of  the  29th  than  it  had  ever  been  before. 
The  claimants,  on  the  other  hand,  desire  to  introduce  evi- 
dence before  the  commissioner  tending  to  show  that  the  water 
did  not  rise  so  high  on  the  morning  of  the  29th  as  it  had  been 
previously;  and  this  is  an  application  to  the  court  for  a 
reconsideration  of  this  finding  of  fact,  or  to  ascertain  whether 
this  question  is  open  upon  the  reference.  The  only  question 
relating  to  this  flooding  of  the  ship,  really  before  the  court  for 
determination  upon  the  trial,  was  the  question  of  the  ship's 
liability  for  the  damage  occasioned  thereby.  The  question  of 
amount  of  damage  was  reserved,  and  intended  to  be  reserved, 
for  the  reference  in  accordance  with  the  almost  invariable 
practice  of  the  court.  In  discussing  the  proofs,  as  bearing  on 
the  question  of  liability,  a  narrative  of  events  was  given  in 
the  opinion  delivered,  in  the  course  of  which  the  remark 
above  quoted  was  made.  So  far  as  the  question  of  liability 
for  the  ensuing  damage  was  concerned,  it  was  immaterial 
whether  the  water  rose  in  the  cargo  on  the  morning  of  the 
29th  one  foot  or  seven  feet.  The  result  would  and  must  have 
been  the  same.  While  witnesses  were  examined  by  both 
parties  as  to  the  height  of  the  water,  and  while  the  effect  of 
the  evidence  in  that  respect  was  very  carefully  commented  on 
by  libellant's  counsel,  and  somewhat,  also,  by  claimants*  coun- 
sel, as  appears  by  his  brief,  yet  I  am  satisfied  that  this  ques- 
tion, which  is  chiefly  important  as  affecting  the  amount  of 
damages,  was  not  submitted,  nor  understood  by  the  court  to 
have  been  submitted,  upon  the  trial  as  a  point  to  be  then  cor- 
clusively  determined,  or  that  any  question  involved  in  the 


Digitized  by  VjOOQIC 


MEMPHIS  «k  ST.  Ii.  PET.  00.  V.  STEAM-BOAT  H.  0.  YAEaEB.      927 

quesition  of  the  amount  of  damage  was  withdrawn  from  the 
usual  mode  of  trial  by  reference.  The  claimants  were  not 
called  upon  on  the  trial  to  bring  out  the  strength  of  their  case 
on  this  point.  As  the  height  of  the  water  was  not  material 
to  the  determination  of  their  liability,  which  was  the  question 
tried,  they  are  not  concluded  by  the  inference  drawn  by  the 
court  from  the  proofs  as  to  that  point.  This  observation  in 
the  opiniop  might  well  have  been  omitted  as  wholly  unneces- 
sary to  the  point  to  be  decided.  Neither  the  decree  nor  the 
minutes  nor  the  briefs  of  counsel  show  any  stipulation,  nor 
anything  equivalent  to  a  stipulation,  or  an  order  of  the  court 
that  this  question  should  be  passed  on  at  the  trial.  The 
opinion  expressed  on  the  point  must  therefore  be  regarded  as 
at  most  a  dictum  expressing  the  opinion  of  the  court  on  the 
proofs  as  they  then  stood,  not  in  any  way  precluding  either 
party  from  introducing  any  competent  evidence  before  the 
commissioner  touching  the  extent  of  the  damage  caused  by 
the  flooding  of  the  ship  on  the  night  of  the  twenty-eighth  of 
December. 

The  commissioner  will  proceed  in  accordance  with  this 
decision. 


The  Memphis  &  St.  Louis  Packet  Co.  v.  Steam-Boat  H. 
C.  Yaboeb  and  others. 

(DistHet  Courts  B.  D,  MisMiri.    NoYomber  23, 1S80.) 

1.  CoLLTSioN — ^Damages.  —  The  expenses  from  the  port  of  departure  to 
the  place  of  collision,  and  of  return  to  the  port  of  repairs,  will  not 
be  allowed  in  damages. 

In  Admiralty.     On  exceptions  to  commissioner's  repprt. 

Noble  dt  Orricky  proctors  for  libellant. 

Given  CampbeU,  proctor  for  libellee. 

Tbeat,  D.  J.  The  court  having  heretofore  decided  that 
the  collision  was  one  of  mutual  fault,  the  only  question 
remainin(;;  was  to  determine  the  amount  of  damages,  and 
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9^{^|H>rtion  them  accordingly;  that  is^a  moiety  of  the  aggregate 
t^iust  each  of  the  parties.  Exceptions  by  libellant  are  that 
ih»  expenses  from  port  of  departure  to  place  of  collision  and 
v^turn  to  port  of  repair  (which  is  port  of  departure)  have  not 
Wen  allowed.  The  rule  is  'Restitutio  in  integram:**  but,  to 
ascertain  under  that  rule  what  is  allowable,  the  courts  have 
been  compelled  to  exclude  the  inquiry  into  speculative  or  pos- 
sible profits. 

It  may  seem  that  the  full  restitution  against  a  maritime 
tort  should  cover  all  the  expenses  of  a  voyage;  yet  it  may  be 
that  the  voyage  was  a  losing  one,  and  hence  its  interruptioi;! 
was  no  actual  loss.  Where  loss  of  freight  occurs, — that  is, 
net  loss, — the  amount  may  be  included;  but  there  is  no  such 
item  here.  Hence  the  Ubellant's  exceptions  must  be  over* 
ruled.  The  Baitimore,  8  Wall.  377;  The  Cayuga,  14  WaU. 
270;  The  Atlas,  93  U.  S.  Rep.  302. 

None  of  the  cases  cited  do  mor^  than  state  the  general 
rule ;  yet  that  rule,  in  its  application,  must  control.  Bespond- 
ent,  on  the  other  hand,  excepts  on  the  ground  that  the  demur- 
rage is  fixed  at  too  high  a  rate.  An  examination  of  the  testi- 
mony shows  that  $100  per  day  would  be  a  fair  rate  for  a 
charter-party,  instead,  of  $140  per  day. 

The  exceptions  of  respondent  are  sustained;  and,  instead 
of  sending  the  cause  back  to  the  commissioner,  the  amount 
of  damage  will  be  reduced  accordingly. 

NoTB.  See  Quib&rt  dt  JSoru  v.  The  British  Ship  George  BeU,  3  Fbd.  Rbf. 
681. 
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